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Supreme  Court  /  Dutchess  Special  Term,  January,  1856. 
ADVANCEMENTS.    How  PROVED. 

Where  the  property  of  an  intestate  consists  both  of  real  and  personal  propertj, 
and  advancements  hare  been  made  during  his  lifetime  to  his  children,  it  is  not 
necessary  that  the  partition  of  the  real  estate  and  distribution  of  the  personals 
should  be  made  at  one  and  the  same  time,  in  order  to  provide  for  the  advance- 
ments. 

In  such  case,  where  the  rights  of  the  parties  in  the  real  and  personal  estate  arc 
precisely  alike,  any  court  which  obtains  the  control  of  either  fund  in  a  proper 
proceeding  is  bound  to  go  on  and  distribute  it  according  to  the  statute  ;  and  in 
the  distribution  of  the  fund  last  reached,  regard  is  to  be  had  to  the  decree  then 
already  made. 

L7or  the  purpose  of  charging  a  child  with  advancements,  in  the  division  of  an  es- 
tate in  case  of  intestacy,  the  advancements  cannot  be  proved  by  the  mere  dec- 
laration of  the  ancestor ;  but  must  be  shown  according  to  the  ordinary  rules 
of  evidence. 

When,  however,  it  has  been  shown  that  money  or  property  was  received  by  the 
child  from  the  intestate,  the  declarations,  etc.,  of  the  hitter  are  competent  evi- 
dence to  show  that  they  were  not  intended  as  an  absolute  gift,  nor  as  a  mere 
loan,  but  aa  advancements. 

By  what  evidence  advancements  may  be  proved. 

Partition  suit,  tried  by  the  court. 
T.  C.  Campbell,  for  plaintiffe. 
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H.  Hogebo&m,  J.  P.  H.  TaUman,  V.  Ik  Bonesteel,  W.  Call, 
for  defendants. 

EMOTT,  J. — This  suit  was  brought  by  Wilson  Hicks,  and  Erne- 
line  his  wife,  against  John  Gildersleeve  and  others,  for  the  par- 
tition of  a  farm  of  land  in  Dutchess  County,  in  whicli  the  plaintiff 
Emeline  claims  one  undivided  seventh  part.  The  lands  were 
owned  by  William  Gildersleeve,  the  ancestor  of  the  parties,  in 
his  lifetime,  and  from  him  these  parties  take  by  descent. 

He  died  intestate  September  4,  1854,  leaving  six  children 
living  at  the  time  of  his  death, — James,  John,  and  Anna  Gilder- 
sleeve— Mary,  wife  of  David  Hicks — Emeline,  wife  of  Wilson 
Hicks,  the  plaintiff — and  Mariann  Bedell ;  and  also  the  children 
of  another  daughter,  Pamelia  Bradley,  who  had  died  before  the 
testator,  and  left  Sarah  G.,  wife  of  Paul  C.  Upton,  and  Emily 
Wines,  wife  of  Gilbert  H.  Wines,  surviving  her.  Since  the  death 
of  the  intestate,  Mariann  Bedell  has  also  died  intestate  in  No- 
vember, 1854,  leaving  an  infant  daughter,  Emma  Bedell,  who  is 
represented  by  a  guardian  in  this  suit. 

The  shares  inherited  by  these  parties  respectively  were  not 
disputed ;  and  the  fact  being  also  established  and  admitted 
that  a  sale  of  the  lands  in  question  is  necessary,  the  judgment 
must  direct  the  sale  and  determine  the  shares  inherited,  accord- 
ing to  the  referees'  report. 

The  questions  really  in  litigation  in  this  suit  have  arisen  upon 
the  answers  of  some  of  the  defendants,  who  claim  that  William 
Gildersleeve  dining  his  lifetime  made  advancements  to  certain 
of  his  children,  and  that  the  amounts  so  advanced  should  be 
deducted  from  or  charged  against  the  shares  of  the  proceeds 
of  these  lands,  which  are  to  be  distributed  to  them  respec- 
tively. 

The  plaintiffs'  counsel  urged  upon  the  argument  that  these 
advancements,  if  proved,  should  not  be  charged  against  the  par- 
ties to  whom  they  were  made,  until  they  had  first  been  charged 
against  and  had  satisfied  their  distributive  shares  in  the  personal 
property  of  the  decedent.  At  least,  it  was  said  these  questions 
could  not  be  determined  without  bringing  in  the  same  proceed- 
ing the  personal  assets  of  William  Gildersleeve  which  should 
remain  after  paying  his  debts,  and  fully  administering  his  es- 
tate, into  a  common  fund  with  the  proceeds  of  this  real  estate, 
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and  charging  whatever  amount  may  have  been  advanced  to  any 
child  upon  his  share  of  the  joint  fund  then  created. 

In  this  view  I  have  been  unable  to  concur.  The  statutes 
(1  Rev.  Stats.,  754,  §§  23,  24,  25,  26  ;  2  Rev.  Stats.,  97,  §§  76, 
77,  78)  establish  the  same  rule  in  reference  to  advancements,  in 
regulating  the  descent  of  real  and  the  distribution  of  personal 
property.  Indeed,  the  qualification  added  to  section  78  (2  Rev. 
Stats.,  98)  would  seem  to  exclude  this  case  from  the  operation 
of  the  provisions  relating  to  advancements  which  are  contained 
in  the  statute  of  distributions.  These  provisions  are  applicable 
in  terms  only  to  cases  where  the  property  of  the  intestate  con- 
sists wholly  of  personal  estate.  This  case  will  be  left  then  to 
the  control  of  sections  23,  24,  25,  26  of  the  statute  of  descents 
(1  Rev.  Stats.,  754). 

These  sections  of  the  statute  regulate  the  matter  in  its  appli- 
cation to  both  real  and  personal  property  at  the  same  time  and 
in  the  same  manner ;  and  I  apprehend  that  in  a  case  like  the 
present,  when  the  rights  of  the  parties  in  the  real  and  personal 
estate  are  precisely  alike,  any  court  which  obtains  the  control  of 
either  fund  in  a  proper  proceeding  is  bound. to  go  on  to  distri- 
bute it  according  to  the  rules  of  the  statute.  It  could  serve  no 
useful  purpose  in  such  a  case  that  the  fund  first  reached  should 
be  retained  to  await  the  collection  or  proper  time  for  distribu- 
tion of  the  other. 

The  parties  being  the  same,  the  shares  the  same,  and  the  rule 
of  division  and  of  the  application  of  these  advancements  the 
same,  whenever  the  personal  estate  of  "William  Gildersleeve,  or 
the  surplus  after  paying  his  debts,  shall  be  brought  into  the 
proper  Surrogate's  Court  for  distribution,  that  court  can  readily 
take  into  account  the  decree  which  will  be  entered  and  the  pay- 
ments which  will  be  made  here;  and  if  the  whole  of  these  ad- 
vancements are  satisfied,  and  the  shares  of  the  children  of  "Wil- 
liam Gildersleeve  fully  equalized  in  the  division  of  the  proceeds 
of  his  land,  the  distribution  of  the  personal  estate  will  then  be 
made  without  regard  to  any  advancements,  and  as  if  no  such  ad- 
vancements had  ever  been  made. 

I  can  therefore  see  no  objection  to  taking  an  account  of  these 
advancements  in  the  present  action ;  and  this  brings  us  to  the 
question  how  their  amount  is  to  be  ascertained. 

The  counsel  for  the  defendant,  John  Gildersleeve,  produced 
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before  the  referee  a  book  of  accounts  of  ancient  appearance, 
which  was  shown  to  hare  come  from  the  possession  of  the  intes- 
tate "William  Gildersleeve,  to  have  been  used  by  him  and  kept 
in  his  chest  or  with  his  papers  for  a  great  many  years,  and  to 
contain  accounts  and  charges  in  his  favor  against  various  per- 
sons and  in  favor  of  others  against  himself  during  all  this  period. 
I  think  it  is  also  proved  that  the  entries  in  this  book  are  in  the 
handwriting  of  William  Gildersleeve,  with  the  exception  of 
certain  charges  against  some  of  his  children,  in  respect  to  their 
alleged  advancements,  which  are  otherwise  accounted  for. 
Upon  this  book  appear  entries  of  money  and  property  charged 
against  certain  of  the  children  of  William  Gildersleeve ;  and 
these  entries,  it  is  contended,  furnish  evidence  of  the  fact  that 
such  moneys  and  property  were  paid  or  advanced  to  these  chil- 
dren respectively,  at  the  dates  specified  in  the  book. 

It  was  not  contended  that  this  book  was  proved  as  a  book  of 
accounts,  so  as  to  make  it  proper  evidence  of  such  charges  as 
these  against  strangers  or  third  parties.  The  effect  of  this  evi- 
dence is  therefore  the  same  precisely  with  that  of  the  oral  declara- 
tions of  the  ancestor,  as  to  the  advancements  which  he  had  made 
to  his  children,  which  were  also  offered  in  evidence  to  establish 
these  charges,  and  with  that  of  another  species  of  evidence 
which  I  will  proceed  to  notice. 

There  was  produced  by  the  defendants  an  instrument  executed 
by  William  Gildersleeve,  as  and  for  the  purpose  of  a  will ;  but 
which  has  been  rejected  by  the  Surrogate,  and  was  conceded 
not  to  be  a  valid  or  properly  executed  will  or  legal  instrument 
of  any  description.  It  was  therefore  no  more  than  a  written  dec- 
laration of  the  deceased  ;  and  thus  the  book  and  accounts,  the 
written  paper  intended  as  a  will,  and  the  oral  statements  and 
declarations  of  William  Gildersleeve,  all  stand  upon  the  same 
footing,  and  all  present  the  question  whether  the  fact  that  mo- 
ney or  property  has  been  advanced  to  a  child  can  be  proved  in 
a  suit  for  the  partition  or  distribution  of  an  estate  by  the  declara- 
tions to  that  effect,  oral  or  written,  of  the  ancestor  who  made  the 
advancements. 

I  am  not  aware  that  this  precise  question  has  ever  been  pre- 
sented to  the  courts  of  this  State,  nor  indeed  have  I  been  able  to 
find  the  question  discussed  in  any  case  reported  in  the  books. 
Chancellor  Kent,  in  his  Commentaries  (4  Kent,  418),  states  that 
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in  Maine,  Massachusetts,  and  Vermont  the  requisite  evidence  of 
an  advancement  is  regulated  by  statute,  and  that  it  may  consist 
either  of  a  written  acknowledgment  by  the  child,  or  written 
charge  by  the  parent  against  the  child,  or  a  declaration  to  that 
effect  in  the  gift  or  grant  of  the  parent. 

I  have  not  been  able  to  consult  the  statutes  of  these  States, 
but  from  this  latter  expression  I  should  infer  the  object  of  these 
regulations  was,  not  to  enlarge  or  increase  the  methods  of  prov- 
ing the  fact  of  the  advancement  itself,  but  to  provide  when  a 
transfer  of  money  or  property  by  a  parent  to  a  child  is  proved, 
either  by  the  production  of  a  deed  or  instrument  by  which  it 
was  made,  or  by  the  evidence  of  witnesses  to  the  fact,  in  what 
manner  such  a  transaction  might  be  shown  to  be  neither  a  loan 
or  the  creation  of  a  debt,  nor  intended  as  an  absolute  gift.  If 
this  be  the  correct  import  of  these  statutes,  they  do  but  affirm, 
and  perhaps  limit,  existing  rules  of  evidence. 

The  declaration,  oral  or  written,  of  a  parent,  his  entries  and 
charges  in  his  books,  or  any  explicit  memorandum  made  by  him, 
are  unquestionably  proper  evidence  upon  questions  of  advance- 
ment, after  it  has  been  proved  that  a  child  has  received  money 
or  property  of  such  parent,  to  show  that  such  money  or  property 
was  neither  intended  as  an  absolute  gift  on  the  one  hand,  nor  to 
create  a  debt  on  the  other.  For  that  purpose  I  think  the  decla- 
rations of  the  intestate,  his  entries  in  his  account-book,  and  the 
paper  signed  by  him  and  intended  for  a  will,  were  properly  re- 
ceived in  evidence  in  this  action.  But  -this  is  their  only  effect. 
They  do  not  prove  or  establish  the  fact  that  any  of  these  chil- 
dren had  money  or  property  from  their  father.  That  must  be 
shown,  like  any  other  fact,  in  a  legal  manner  and  according  to 
the  ordinary  rules  of  evidence. 

It  is  said  that  these  children  of  William  Gildersleeve  receive 
these  lands  from  his  bounty,  and  therefore  must  take  them  sub- 
ject to  all  charges  which  his  declarations  show  that  he  intended 
to  make  against  them.  If  this  statement  were  strictly  true,  I 
think  the  inference  claimed  would  hardly  result.  But  it  is 
scarcely  correct  to  say  that  the  heir-at-law  takes  by  the  bounty 
of  the  ancestor.  He  takes  by  the  law  of  the  land  and  not  by 
the  will  of  the  ancestor,  and  he  takes  subject  to  any  charges  or 
liabilities  imposed  according  to  that  law.  If  the  ancestor  de- 
aired  to  direct  or  control  the  enjoyment  or  reception  of  his  pro- 


ABBOTTS'  PRACTICE  REPORTS. 


Hicks  a.  Gildersleeve. 


perty,  or  to  establish  an  accountability  for  advancements  in  the 
case  of  any  child,  he  had  at  all  times  the  means  of  doing  so  by 
the  execution  of  a  will,  which,  as  it  would  be  the  source  of  title 
to  his  children,  would  enable  him  to  subject  the  lands  de- 
vised to  any  charges  or  drawbacks  he  thought  proper.  Or  he 
might  at  the  time  of  making  these  advancements,  or  subse- 
quently, have  required  from  his  children  evidence  of  their  hav- 
ing been  made,  which  would  settle  at  once  the  fact  of  the  ad- 
vances and  their  character  and  design. 

But  to  say  that  because  the  deceased  was  the  owner  and  pos- 
sessor of  the  lands  which  the  parties  to  this  suit  inherit  from 
him  as  his  heirs,  therefore  his  declarations  are  sufficient  proof 
that  he  had  advanced  to  any  of  them  various  amounts  of  money 
at  different  times,  is  not  warranted  by  any  rules  of  law  or  evi- 
dence. 

These  declarations,  entries,  and  statements  do,  however,  es- 
tablish the  fact  that  whatever  money  or  property  is  proved  to 
have  been  advanced  or  furnished  by  William  Gildersleeve  to 
any  of  his  children,  was  intended  by  him  as  advancements  to- 
wards their  portions  of  his  estate,  and  not  as  absolute  gifts,  nor 
as  loans  to  be  repaid  to  him  or  to  his  estate.  For  that  purpose, 
as  I  have  said,  this  evidence  was  legitimate.  For  the  amount 
of  these  advancements,  and  to  see  if  any  were  in  fact  made,  we 
must  look  to  the  other  proof  in  the  case. 

Two  of  the  defendants,  Sarah  G.  Upton  and  her  husband,  and 
Emily  Wines  and  her  husband,  being  the  daughters  of  Pamelia 
Bradley,  a  deceased  daughter  of  the  intestate,  and  together  re- 
presenting one-seventh  of  the  lands  in  question,  have  answered 
with  their  husbands,  admitting  and  averring  that  their  mother, 
Pamelia  Bradley,  was  advanced  by  her  father  to  the  amount  of 
one  thousand  dollars ;  each  of  them  will  therefore  be  charged 
with  one-half  that  amount  upon  her  interest  in  the  proceeds  of 
the  land. 

Emma  Bedell,  the  daughter  of  Mariann  Bedell,  is  an  infant. 
Her  mother  died  after  the  intestate,  and  it  is  clearly  shown  that 
she  stated  and  admitted  that  she  had  been  advanced  three  thou- 
sand dollars  by  him,  and  that  she  made  an  entry  in  his  book, 
which  is  produced,  of  charges  against  herself  to  that  amount  at 
his  request.  As  her  daughter  claims  under  her,  these  statements 
and  admissions  against  herself  and  her  own  interest,  are,  I  ap- 
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prehend,  clearly  legal  evidence  against  her,  and  she  must  be 
charged  with  the  amount  thus  proved. 

Anna  Gildersleeve  was  sworn  as  a  witness,  and  proved  ad- 
vances to  herself  by  her  father  to  a  like  amount  of  three  thou- 
sand dollars.  James  Gildersleeve  was  also  a  witness,  and  he 
proved  or  admitted  advances  to  him  in  like  manner  by  his  fa- 
ther. The  amount  of  these  advances  in  his  case  he  leaves  some- 
what indefinite ;  and  if  I  could  find  any  other  evidence  which 
seemed  to  me  legal  and  proper  to  fix  their  amount,  I  would 
readily  adjust  it  by  such  proof  instead  of  his  statements.  But 
he  does  not  refer  to  or  admit  the  entries  in  his  father's  book,  so  as 
to  make  them  any  better  evidence  against  him  than  against  the 
others,  and  I  have  not  been  able  to  find  any  other  proof  besides 
his  own  statements,  of  the  amounts  which  he  received.  It 
is  altogether  probable  that  he  did  in  fact  receive  as  much  as 
any  of  the  others ;  but  I  can  find  no  proof  of  more  than  $2,500. 
He  will  be  charged  with  that  sum. 

I  should  not  consider  admissions  of  David  Hicks  sufficient 
evidence  against  his  wife,  to  charge  her,  or  her  share  of  these 
lands,  with  any  advances.  But  Hicks  was  called  as  a  witness, 
and  proved  the  fact  that  his  father-in-law  advanced  to  him  notes 
and  money  at  different  times  to  the  amount  of  $2,700.  In  his 
case,  as  in  that  of  James,  it  is  probable  that  advances  were 
made  to  an  equal  amount  with  those  made  to  any  of  the  other 
children,  but  there  is  no  evidence  upon  which  I  can  charge  him 
or  his  wife  with  more  than  $2,700. 

It  is  proved,  I  think,  beyond  any  doubt,  that  these  payments 
and  transfers,  whether  made  to  David  or  Mary  Hicks,  were  in- 
tended as  advances  upon  and  towards  the  share  or  interest  of 
the  intestate's  daughter  Mary,  the  wife  of  David  Hicks. 

Advances  to  the  plaintiflfe,  to  a  like  amount  of  $3,000,  in  be- 
half of  Emeline,  the  intestate's  daughter,  are  proved  satisfac- 
torily by  the  statements  and  admissions  of  both  Wilson  and 
Emeline  Hicks,  made  in  the  presence  of  each  other.  There  can 
be  no  legal  objection  to  this  testimony.  The  plaintiffs  will 
therefore  be  subject  to  a  charge  of  $3,000  on  their  shares. 

John  Gildersleeve  is  not  alleged  to  have  ever  received  any 
bounty  or  advances  from  his  father. 

There  must  be  a  judgment  entered  according  to  these  direc- 
tions. £11  parties  to  have  their  costs  out  of  the  fund  ;  the  at- 
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torney  for  John  Gildersleeve  and  for  Wines  and  wife  to  have 
one  bill  of  costs  for  both  these  appearances ;  and  the  plaintiff  to 
have  an  additional  allowance  of  two  per  cent. 


McGEE  a.  ROEN. 

New-  York  Superior  Court ;  Special  Term,  March,  1856. 
COMPLAINT  AGAINST  SURETIES. — ACTUAL  DAMAGE. 

In  an  action  against  sureties,  upon  a  breach  of  a  mere  contract  of  indemnity,  the 

complaint  must  aver  actual  damage. 
But  a  contract  to  save  from  a  legal  liability,  from  a  suit,  claim,  or  demand,  or  the 

like,  gives  a  right  of  action  without  an  averment  of  actual  damage. 
The  legal  liability  is,  in  such  case,  the  measure  of  damages. 

Demurrer  to  a  complaint. 

This  action  was  brought  by  James  McGee,  against  Terence 
Roen,  John  Darragh,  John  Doyle,  and  George  McDonald.  The 
defendants  demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Mr.  Townsend  for  defendants. 
Mr.  Devereux  for  plaintiffs. 

HOFFMAN,  J. — The  plaintiff  and  one  Thomas  McKenna  were 
partners  in  trade  as  plumbers,  and  dissolved  their  connection  on 
October  18, 1854.  They  agreed  by  an  instrument  of  that  date 
that  McKenna  should  retain  and  keep  to  his  sole  and  separate 
use  the  partnership  property  of  every  kind  ;  and,  in  considera- 
tion thereof,  he  undertook  to  pay  and  discharge  the  debts  due 
by  such  firm  to  the  extent  of  $1,217.67,  out  of  his  own  resources, 
and  to  the  like  extent  to  hold  the  plaintiff  harmless  and  indem- 
nified by  reason  of  any  claims  against  or  liabilities  of  such  firm. 

The  defendants,  for  and  in  consideration  of  the  said  agreement 
between  the  plaintiff  and  McKenna,  and  of  one  dollar  to  them 
paid,  by  an  instrument  in  writing  of  the  same  date  duly  exe- 
cuted and  signed  by  them  severally,  undertook  and  bound 
themselves  to  the  plaintiff  for  the  faithful  performance  by  said 
McKenna  of  the  agreements  stated  in  such  instrument  between 
the  plaintiff  and  him,  and  on  his  part  to  be  performed  and  kept. 
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McKenna  kept  and  retained  all  the  partnership  property,  but 
has  not  paid  the  debts  due  by  the  firm  to  the  amount  specified, 
and  has  failed  to  keep  the  plaintiff  harmless  and  indemnified 
from  the  debts  and  liabilities  of  the  firm. 

At  the  time  of  such  dissolution  the  firm  owed  the  firm  of 
Le  Roy  &  Co.,  for  merchandise  sold  and  delivered,  the  sum 
of  $179.81.  Such  indebtedness  formed  part  of  the  sum  of 
$1,217.67,  the  debts  of  the  firm,  to  be  paid  by  said  McKenna. 
But  McKenna,  though  requested,  would  not  pay  or  cause  to  be 
paid  such  amount  of  $179.81,  nor  any  part  thereof.  Thereupon, 
on  August  23,  1855,  an  action  was  commenced  against  him  by 
the  present  plaintiff  for  such  amount  of  $190.25,  and  judgment 
was  recovered  in  December  for  the  sum  of  $242.55,  including 
costs ;  and  execution  has  been  issued,  and  returned  unsatisfied. 
Anterior  to  the  commencement  of  such  action,  the  plaintiff 
caused  notice  to  be  served  on  the  defendants  respectively  as 
sureties,  of  his  intention  to  commence  such  action  to  compel  the 
payment  of  the  debt  aforesaid  to  Otis  Le  Roy  &  Co.,  by  McKen- 
na or  for  him,  but  the  defendants  neglected  to  pay  attention  to 
such  notice. 

As  another  cause  of  action,  the  complaint  sets  forth  that  in 
consequence  of  the  neglect  of  McKenna  to  comply  with  his 
agreement,  the  plaintiff  has  necessarily  paid  and  expended  for 
legal  costs,  counsel  fees,  and  reasonable  disbursements,  sums  of 
money  amounting  in  the  aggregate  to  ninety  dollars,  which  re- 
main unpaid  by  McKenna,  who  has  refused,  although  requested, 
to  pay  the  same. 

The  plaintiff  demands  judgment  for  the  sum  of  $242.55,  the 
amount  of  the  judgment  against  McKenna,  with  interest ;  and, 
also,  for  the  sum  of  $90  for  such  costs  and  charges. 

Numerous  cases  have  been  cited  by  counsel ;  and  it  has  been 
observed  by  Judge  Pratt,  that  no  branch  of  the  law  has  been 
more  fluctuating  than  that  relating  to  the  rule  of  damages  in 
contracts  for  indemnity. 

The  obligation  of  the  defendants  as  sureties  is  coextensive  with 
that  of  McKenna,  for  whom  they  bound  themselves.  If  an  ac- 
tion would  lie  against  him,  it  will  against  them.  But  I  doubt 
whether  the  judgment  by  default  against  McKenna,  even  after 
the  notice  to  defendants,  is  decisive  of  this  point  (6  IULl,  324). 
It  is  needless  to  pass  upon  that  question. 
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Aberdeen  v.  Blackman  (6  Hill,  324)  settled  this  point,  that 
if  the  covenant  is  simply  to  indemnify  and  save  harmless  one 
party  from  any  claim  or  demand  of  another,  it  is  not  enough 
that  the  latter  has  got  judgment  against  the  former.  It  is  neces- 
sary that  he  should  pay  the  amount  before  he  can  sue  on  the 
covenant  of  indemnity. 

In  Gilbert  v.  Wiman  (1  Comst.,  550)  the  subject  was  fully 
examined  in  the  Court  of  Appeals,  and  the  following  proposi- 
tions appear  to  be  the  result. 

The  point  decided  in  Aberdeen  v.  Blackman  is  recognized  as 
law.  There  must  be  actual  damage  under  a  mere  contract  for 
indemnity. 

But  a  contract,  to  save  from  a  legal  liability,  or  a  legal  charge, 
or  a  suit,  claim,  or  demand,  prosecuted  or  made  against  the 
party,  gives  a  right  of  action  without  averment  of  actual  dam- 
age. The  legal  liability  is  the  measure  of  damage. 

The  case  itself  was  of  a  covenant  in  a  bond,  that  if  the  deputy- 
sheriff  should  so  demean  himself  in  all  matters  touching  his  duty 
as  such,  that  the  said  sheriff  shall  not  sustain  any  damage  or 
molestation  whatever  by  reason  of  any  act  done,  or  liability  in- 
curred by  and  through  said  deputy.  The  sheriff  had  been  sued 
to  judgment  for  the  default  of  the  deputy.  It  was  held  that  he 
was  not  liable.  There  was  no  breach  until  payment.  The 
agreement  meant  that  the  plaintiff  should  not  sustain  any  actual 
damage  by  reason  of  any  liability  incurred  by  the  act  of  the 
deputy. 

In  the  present  case,  the  contract  of  McKenna  was  to  pay  the 
debts  of  the  firm,  an  affirmative  covenant  for  a  specific  thing. 
The  engagement  of  the  defendants  was  that  he  should  pay  such 
debts.  The  breach  is  perfect  by  his  omission  to  pay.  The  case 
of  Churchill  v.  Hayes  (3  Den.,  321)  is  perhaps  more  applicable 
in  its  circumstances  to  the  present,  than  any  other  in  our  courts. 

I  do  not  feel  called  upon  to  say  any  thing  as  to  the  demand 
for  the  ninety  dollars,  or  for  the  costs  of  the  action  against 
McKenna. 

The  judgment  must  be  for  the  plaintiff  on  the  demurrer,  with 
costs ;  with  liberty  to  answer  in  ten  days  upon  payment  of  costs. 
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Supreme  Court  ;  Putnam  Special  Term,  October,  1856. 
INQUEST. — REGULARITY. — JUDGE'S  DECISION  IN  WRITING. 

An  inquest  will  not  be  set  aside  as  irregular  because  the  action  is  improperly 
brought  in  the  name  of  both  husband  and  wife,  when  it  should  have  been 
brought  by  the  wife  alone. 

Nor  on  account  of  a  variance  between  the  complaint  and  judgment,  and  the  proof 
given. 

Nor  because  the  judge  allowed  an  amendment  of  the  complaint  by  which  the 
plaintiffs  were  allowed  a  larger  recovery  than  they  otherwise  could  have  had. 

These  are  objections  which  can  only  be  urged  upon  appeal. 

Whether  exceptions  can  be  taken  to  the  finding  of  the  court  in  case  of  trial  with- 
out a  jury,  when  the  party  excepting  did  not  appear  upon  such  trial — Query? 

Regular  proceedings  of  plaintiff  in  taking  an  inquest  ought  not  to  be  set  aside  for 
the  mere  reason  that  the  inquest  was  suffered  by  defendant  through  the  neg- 
lect or  misconduct  of  his  own  attorney. 

The  decision  in  writing  required  by  Section  267  of  the  Code,  to  be  filed  in  case  of 
trial  by  the  court  without  a  jury,  should  embrace  a  distinct  determination  of 
the  material  issues  raised  by  the  pleadings.  A  mere  direction  to  enter  a  cer- 
tain judgment  is  not  a  compliance  with  the  section. 

The  requirement  that  the  decision,  in  case  of  trial  by  the  court  without  a  jury, 
shall  be  filed  within  twenty  days,  is  merely  directory. 

Motion  to  set  aside  an  inquest  and  subsequent  proceedings  for 
irregularity. 

Tliis  action  was  brought  by  William  Burger  and  his  wife, 
against  George  Baker,  to  recover  lands  claimed  as  the  separate 
property  of  the  female  plaintiff.  An  inquest  was  taken,  which 
defendant  now  sought  to  set  aside. 

Mr.  Purdy  for  the  motion. 
Mr.  Tompldns  opposed. 

EMOTT,  J. — This  is  a  motion  to  set  aside  an  inquest  and  all 
subsequent  proceedings,  including  a  judgment  and  execution, 
on  various  grounds.  The  action  was  ejectment,  and  was  tried  at 
the  Westchester  Circuit  in  June,  1856.  The  cause  was  called  in 
its  order  on  the  calendar,  and  the  defendant  having  made  no 
affidavit  of  merits,  and  not  appearing,  the  court  proceeded  to  try 
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the  cause  without  a  jury,  and  after  hearing  the  evidence  direct- 
ed a  judgment  for  the  plaintiffs. 

It  is  alleged  that  this  judgment  was  erroneous,  because  the 
action  was  to  recover  lands  of  which  the  plaintiff,  Sarah  H.  Bur- 
ger, was  averred  and  proved  to  be  seized  to  her  separate  use, 
and  therefore  her  husband  should  not  have  been  joined  in  the 
action.  Whether  this  was  error  or  not,  and  if  it  were,  how  it 
should  have  been  pointed  out  and  taken  advantage  of,  are  ques- 
tions which  it  is  unnecessary  to  decide  upon  this  motion.  It  is 
evidently  not  such  an  irregularity  as  can  be  reason  for  setting 
aside  the  inquest  and  judgment. 

Nor  is  the  supposed  variance  between  the  complaint  and  judg- 
ment, and  the  proof,  in  respect  to  a  right  of  way  secured  by  the 
deed  upon  which  the  plaintiffs  seem  to  have  recovered  and 
which  is  supposed  to  be  cut  off  by  the  judgment,  an  irregularity. 
If  there  has  been  an  error  here,  it  can  only  be  available  to  the 
defendant  on  appeal. 

The  same  remark  applies  to  the  objection,  that  the  judge  at 
the  Circuit  improperly  permitted  an  amendment  of  the  com- 
plaint by  which,  as  the  defendant  alleges,  the  plaintiffs  were  al- 
lowed to  recover  more  lands  than  they  claimed  in  bringing  their 
action.  I  cannot,  at  special  term,  review  the  action  and  de- 
cision of  a  judge  at  the  Circuit  on  such  a  point. 

If  these  questions  can  be  raised  at  all,  it  must  be  on  appeal. 
The  counsel  who  argued  this  motion  for  the  defendant  urged, 
that  it  was  by  the  neglect  or  misconduct  of  the  attorney  then 
employed  by  his  client  that  the  cause  was  tried  as  an  inquest 
and  without  the  appearance  of  the  defendant,  and  that  in  conse- 
quence of  this  many  if  not  all  of  these  questions  are  no  longer 
open.  How  far  exceptions  to  the  finding  of  the  court  upon  a 
trial  when  the  party  excepting  did  not  appear  may  extend,  and 
whether  all  the  objections  suggested  at  this  argument  can  be 
raised  by  such  exceptions,  may  perhaps  be  questions  of  some 
doubt.  Fortunately  for  the  defendant  in  such  an  action  as  the 
present,  the  statute  gives  him  the  right  to  a  new  trial  upon  the 
payment  of  the  costs  of  the  action  ;  which,  in  all,  cannot  very 
greatly  exceed  what  he  would,  as  a  matter  of  course,  be  subject- 
ed to  if  his  present  application  were  granted  as  a  matter  of  favor. 

But  even  if  this  were  not  so,  I  cannot  see  any  reason  in  the 
affidavits  for  relieving  the  party  from  the  consequences  of  the 
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acts  of  the  attorney  whom  he  had  employed.  There  seems  to 
have  been  no  haste  in  the  proceedings  of  the  plaintifis.  The 
cause  had  been  allowed  to  stand  upon  the  calendar  for  one  or 
two  circuits  before  it  was  tried,  without  an  affidavit  of  merits. 
It  was  not  called  out  of  its  order  when  it  was  tried,  and  the  de- 
fence seems  to  have  been  voluntarily  relinquished  by  those  who 
had  charge  of  it,  and  that,  as  the  plaintiffs  say,  with  the  know- 
ledge and  consent  of  the  defendant.  There  is  no  proof  of  any 
collusion,  and  the  court  would  not  be  justified  in  such  a  case  in 
setting  aside  the  ordinary  and  regular  proceedings  in  the  action, 
to  permit  the  defendant  to  litigate  a  defence  which  had  once 
been  abandoned  by  the  attorney  whom  he  had  authorized  to  act 
in  his  behalf,  upon  a  conviction,  as  it  would  seem,  on  his  part, 
that  it  was  insufficient.  These  views  will  dispose  of  all  the  nine 
reasons  given  for  this  application,  except  certain  special  grounds 
of  irregularity  in  the  manner  in  which  the  judgment  was  en- 
tered. 

The  only  irregularity  which  it  is  necessary  to  notice  consisted 
in  the  want  of  a  written  decision  by  the  court  or  judge  who 
tried  the  case.  No  decision  signed  by  the  judge  has  ever  been 
filed  ;  but  at  the  time  of  the  trial  the  decision  was  announced 
orally,  and  by  the  order  of  the  judge  the  following  entry  was 
made  in  the  clerk's  minutes  of  the  Circuit  under  the  title  of  the 
cause — "  Ordered  that  the  plaintiff  amend  his  complaint  to  cor- 
respond with  the  map  and  diagram  proved  by  Cornell,  the  wit- 
ness ;  and  thereupon  judgment  be  given  for  the  plaintiff  that  he 
recover  the  lands  so  to  be  described  in  the  complaint,  with 
costs."  This  seems  to  have  been  all  that  was  ever  done  by  or 
under  the  direction  of  the  court.  At  a  subsequent  day  the  en- 
try in  his  rough  minutes  was  reduced  to  somewhat  more  of  form 
by  the  clerk,  and  an  entry  made  reciting  that  the  cause  was 
called  and  the  defendant  did  not  appear,  and  after  hearing  the 
proofs  on  an  inquest  without  a  jury,  the  judge  ordered  and  ad- 
judged that  the  complaint  be  amended,  and  that  the  plaintiffs 
have  judgment  and  recover  the  lands  described  in  the  amended 
complaint. 

I  do  not  think  this  is  a  compliance  with  section  267  of  the 
Code.  It  is  unnecessary  to  decide  whether  the  decision  "in 
writing,"  which  this  section  directs,  must  be  signed  by  the  judge. 
Undoubtedly  it  is  the  more  correct  and  safer  practice  that  it 
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should  be.  But  even  if  the  court  can  authorize  the  clerk  to 
make  up  and  file  a  decision,  that  decision  must  be  something 
more  than  a  mere  minute  of  what  takes  place  at  the  trial,  some- 
thing more  than  merely  the  order  or  direction  of  the  court  to 
amend  a  pleading,  or  that  the  clerk  enter  judgment.  That  may 
be  a  rule  or  order,  but  it  is  not  a  decision  of  a  question  of  fact. 
This  section  applies  to  trials  by  the  court  in  all  cases,  whether 
they  take  place  by  the  consent  of  the  parties  or  on  a  default ; 
and  I  am  unable  to  perceive  any  reason  for  construing  or  apply- 
ing it  differently,  whether  the  cause  is  decided  on  the  trial  or 
the  decision  is  made  subsequently.  In  either  case,  the  court 
should  determine  the  issues  made  by  the  pleadings  so  far  as 
they  are  material,  and  express  and  record  not  merely  a  direction 
to  enter  a  judgment,  but  a  decision  that  the  plaintiff  or  defendant 
had  established  this  or  that  proposition  or  claim  ;  as,  for  instance, 
in  the  present  case,  that  the  plaintiffs  had  title  in  fee  and  the 
right  to  the  possession  of  the  premises  described  in  this  com- 
plaint as  amended,  and  that  the  defendant  was  in  possession ; 
and  that  the  plaintiffs  were  entitled  to  a  judgment  for  the  fee 
simple,  and  the  possession  of  the  premises.  Then  judgment 
would  follow  of  course,  by  the  direction  and  under  the  authori- 
ty of  this  section  of  the  Code,  and  without  any  further  action  or 
direction  by  the  court. 

The  question  then  arises,  whether  after  a  trial  by  the  court  its 
decision  must  be  filed  within  twenty  days,  or  its  power  over  the 
cause  be  lost,  and  a  re-trial  necessarily  be  had.  This  cannot  be 
so.  The  court  does  not  lose  its  jurisdiction  of  the  action,  nor  its 
power  to  render  judgment.  That  cannot  be  taken  away  after  a 
trial,  unless  by  explicit  words  of  the  statute.  The  object  of  this 
section  was  to  expedite  and  render  certain  the  decision  of  causes, 
by  setting  a  time  for  the  judge  within  which  he  should  be  en- 
joined by  the  law  to  determine  the  causes  tried  before  him. 
But  if  an  omission  or  accidental  failure  to  render  or  file  a  de- 
cision within  the  precise  number  of  days  named  in  the  statute, 
involved  the  risk  and  delay,  and  expense  of  a  re-trial,  the  effect 
of  the  statute  upon  tjie  whole  would  be  more  vexatious  than 
beneficial  to  suitors.  I  think  this  section  ought  to  be  regarded 
as  merely  directory ;  and  while  a  great  and  unreasonable  delay 
on  the  part  of  a  judge  in  deciding  a  cause,  would  furnish  a  rea- 
son for  applying  to  the  court  for  redress,  and  this  section  would 
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afford  the  means  of  relief;  on  the  other  hand,  after  a  decision 
has  actually  been  filed,  or  can  be  made  within  a  brief  period 
after  the  expiration  of  the  twenty  days,  and  especially  when  the 
decision  has  actually  been  reached  and  declared  by  the  judge, 
and  the  only  omission  has  been  to  record  it  in  proper  form,  the 
parties  should  not  be  driven  to  the  necessity  of  trying  the  cause 
again. 

The  irregularity  in  the  present  case  affects  only  the  judgment ; 
the  inquest  and  trial  were  regular,  and  there  is  no  reason  shown 
for  setting  them  aside.  But  the  judgment  and  all  subsequent 
proceedings  must  be  set  aside ;  and  the  plaintiffs  must,  within  ten 
days  after  notice  of  the  order  to  be  entered  on  this  motion,  file 
a  proper  decision  by  the  judge  who  tried  this  cause. 

Such  decision,  when  filed,  shall  be  of  the  same  effect  as  if 
made  and  filed  at  the  trial,  and  the  defendant  may  except  to  it 
in  the  same  manner.  If  such  decision  is  not  filed  within  that 
time,  the  inquest  and  all  subsequent  proceedings  will  be  set 
aside.  Neither  party  to  have  costs  of  this  motion. 


OAKSMITH  a.  SUTHERLAND. 

New- York  Common  Pleas ;  General  Term,  November,  1856. 
RIGHT  TO  DISCONTINUE. — COUNTER-CLAIM. 

The  fact  that  defendant  has  answered,  'setting  up  a  counter-claim,  does  not  pre- 
clude the  plaintiff  from  discontinuing  before  reply  or  demurrer,  or  expiration 
of  the  time  to  reply. 

Motion  for  leave  to  discontinue. 

By  the  Court. — BRADY,  J. — Before  the  time  to  reply  had  ex- 
pired the  plaintiffs  tendered  the  costs  which  accrued  on  a  dis- 
continuance before  issue  joined,  and  gave  notice  of  discontinu- 
ance at  the  same  time.  Subsequently,  and  before  the  period  to 
reply  had  elapsed,  the  plaintiffs  gave  notice  of  motion  for  leave 
to  discontinue  this  action.  The  reasoning  in  Cockle  a.  Under- 
wood (1  Abbott?  Pr.  £.,  1)  does  not  apply  therefore  to  this 
case,  the  counter-claim  not  having  been  admitted  by  the  plain- 
tiffs. The  notice  of  discontinuance  and  the  tender  of  costs  were 
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all  that  the  plaintiffs  were  required  to  do,  if  the  right  to  discon- 
tinue existed. 

I  had  doubts  whether,  when  a  counter-claim  was  set  up,  the 
plaintiff  could  discontinue  without  the  defendant's  consent,  even 
within  the  twenty  days  allowed  to  reply,  notwithstanding  the 
case  of  Seaboard  &  Roanoke  Railroad  Co.  a.  "Ward  (1  Abbotts' 
Pr.  R.,  46) ;  but  on  examination  of  the  subject,  I  am  convinced 
that  the  plaintifls  have  the  right  absolutely  in  this  case.  I  can- 
not understand  how  the  defendant's  rights  can  be  prejudiced,  in- 
asmuch as  the  claim,  if  assigned,  will  be  subject  to  the  equities 
existing  between  assignor  and  debtor,  and  the  debtor  may  be 
examined  in  his  own  behalf,  if  the  assignor  should  be  a  witness 
for  the  assignee. 

[We  omit  some  remarks  of  the  court  upon  a  question  raised  as 
to  whether  the  costs  due  upon  the  discontinuance  had  been,  in 
fact,  paid.] 


SUNNEY  a.  ROACH. 

New-York  Common  Pleas ;  Special  Term,  November,  1856. 
DISCONTINUANCE. — COSTS. 

An  action  brought  after  an  irregular  levy  and  sale,  to  enjoin  the  parties  from 
perfecting  the  sale  and  to  recover  damages  for  the  injury  already  done,  is  one 
of  those  actions  in  which  costs  are  in  the  discretion  of  the  court. 

A  defendant  appealed,  giving  security,  from  a  judgment  of  a  single  justice  of  the 
N.  Y.  Marine  Court  to  the  K  Y.  Common  Pleas.  Plaintiff  disregarded  the  ap- 
peal, and  proceeded  to  levy  and  sell  Defendant  sued  to  obtain  an  injunction 
and  damages ;  but  pending  the  suit,  appeals  such  as  had  been  taken  by  him  were 
adjudged  void  by  the  Court  of  Appeals.  Held,  that  his  appeal  having  been 
taken  in  good  faith,  and  conformably  to  the  practice  existing  at  the  time,  he 
should  be  allowed  to  discontinue  his  injunction  suit  without  costs. 

Motion  for  leave  to  discontinue  without  costs. 
\ 

This  action  was  brought  by  Francis  J.  Sunney  against  Wil- 
liam Roach,  George  Barstow,  Charles  F.  Watts,  and  William 
Hitchman.  The  defendant  Roach  sued  the  plaintiffs  and  others, 
in  the  Marine  Court  of  the  city  of  New- York,  and  recovered 
judgment  before  a  single  justice  of  said  court  for  $426^0?  fr°m 
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which  judgment  the  plaintiff  and  his  co-defendants  in  said  action 
appealed  to  the  general  term  of  this  court,  giving  the  security 
prescribed  by  the  Code.  The  judgment  was  recovered  on  Sep- 
tember 26,  1855.  On  April  7,  1856,  the  defendant  Barstow, 
who  was  the  attorney  for  the  defendant  Roach,  caused  an  exe- 
cution to  be  issued  out  of  the  Marine  Court,  upon  said  judg- 
ment, the  appeal  being  still  pending ;  and  on  May  24, 1856,  the 
defendant  Watts,  a  constable,  levied  upon  and  sold  certain  per- 
sonal property  of  the  plaintiff,  under  and  by  virtue  of  said  exe- 
cution, to  the  defendant  Hitchman.  The  plaintiff  thereupon 
brought  this  action  to  obtain  an  injunction  restraining  the  de- 
fendants, their  counsellors,  &c.,  from  doing  any  act  or  thing  to  con- 
summate said  sale,  and  from  in  any  manner  molesting,  &c.,  the 
plaintiff  in  the  enjoyment  of  his  property,  &c.,  and  also  for  the 
recovery  of  damages  against  the  defendants  Roach  and  Barstow 
for  the  wrongs  and  injuries  sustained  by  him  by  reason  of  the 
wrongful  acts  of  the  said  defendants.  In  consequence  of  the 
decision  of  the  Court  of  Appeals  in  The  People  on  rel.  Debe- 
netti  a.  Clerk  of  Marine  Court  (3  Ante,  309),  the  plaintiff  now 
moved  for  leave  to  discontinue  this  action  without  costs. 

A.  R.  Lawrence,  Jr.,  and  R.  T.  Andrews,  for  the  motion. 
George  Barstow,  defendant  in  person,  opposed. 

BBADY,  J. — I  regard  this  action  as  an  action  for  equitable  re- 
lief, and  not  therefore  one  of  the  cases  included  in  section  304 
of  the  Code.  Not  being  one  of  those  cases,  the  costs  are  within 
the  discretion  of  the  court,  and  I  think  this  one  of  the  cases  in 
which  no  costs  should  be  allowed  to  the  defendants,  and  that 
the  plaintiff  should  be  permitted  to  discontinue  without  costs. 
My  reasons  are  these.  The  plaintiff  appealed  in  good  faith  from 
the  judgment  of  a  single  justice  of  the  Marine  Court  to  the  gen- 
eral term  of  this  court ;  and  that,  at  the  time  of  the  appeal,  was 
the  established  practice,  and  the  only  judgment  from  which  an 
appeal  could  be  entertained  in  this  court.  The  appeal  was  per- 
fected by  a  compliance  with  the  provisions  of  the  Code,  as  to 
security  and  otherwise,  and  the  defendant  notwithstanding  caused 
an  execution  to  collect  the  judgment  to  be  issued  in  the  court 
below.  The  plaintiff  then  asked  the  interposition  of  this  court 
to  protect  him  pending  an  appeal,  and,  it  is  true,  asked  damages 
for  the  interference  of  the  defendants  with  his  property  under 
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the  execution.  The  object  of  the  application  was  to  restrain 
the  proceedings  on  that  execution.  Security  had  been  given  for 
the  judgment ;  the  question  of  the  mode  of  appeal  was  in  doubt, 
and  the  proceedings  of  the  defendants  under  the  circumstances 
were  unnecessary,  and  though  legal,  as  the  result  has  proved, 
could  not  stand  by  the  rules  of  equity.  The  plaintiffs  appeal 
in  this  action  was  founded  upon  and  justified  by  the  decisions  of 
this  court,  which  were  conclusive  upon  the  subject  until  over- 
ruled by  the  Court  of  Appeals. 

If  the  defendants  are  dissatisfied,  an  appeal  may  be  taken. 

Ordered  that  the  plaintiff  have  leave  to  discontinue  without 
costs. 


BEACH  a.  McCANN. 

New- York  Common  Pleas;  General  Term,  November,  1856. 
JUSTICE'S  JUDGMENT. — PLAINTIFF'S  MISSTATEMENT. 

It  seemt  that  a  judgment  of  a  justice  of  a  District  Court  of  the  city  of  New- 
York,  is  not  irregular  because  the  justice  suspended  the  trial  of  a  cause  then 
going  on  before  him,  in  order  to  hear  the  plaintiff's  evidence  and  reader  judg- 
ment. 

Where  a  justice,  by  statements  which  are  untrue  that  defendant  is  not  intending 
to  appear,  is  induced  to  take  up  a  cause  at  an  unusual  time — e.  g.,  while  en- 
gaged in  the  trial  of  another  case — a  judgment  rendered  by  him  in  favor  of 
plaintiff  will  be  reversed. 

Appeal  from  a  judgment  of  a  justice  of  a  District  Court. 

INGKAHAM,  F.  J. — The  justice  on  the  day  to  which  the  cause 
was  adjourned  was  engaged  in  the  trial  of  a  cause,  which  by 
consent  of  parties  was  suspended,  and  a  judgment  was  rendered 
in  this  case,  the  defendant  not  appearing.  He  was  induced  to 
take  this  course  on  the  assurance  of  the  plaintiff  that  the  defend- 
ant did  not  intend  to  appear.  In  five  minutes  thereafter  the 
defendant's  counsel  appeared ;  but  whether  the  plaintiff  had 
then  left  court  or  not,  does  not  appear. 

"Whether  or  not  it  is  regular  for  the  justice  to  suspend  one 
cause  and  take  up  another,  it  is  not  material  to  decide  in  this 
case ;  although  I  have  no  hesitation  in  saying,  that  with  the.  as- 
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sent  of  parties  engaged  in  the  first  cause,  I  see  no  ground  of  ob- 
jection thereto ;  and  such  a  course  may  tend  to  save  time  to 
suitors,  who  otherwise  would  be  compelled  to  remain  until  the 
previous  cause  was  finished.  Certainly  the  delay  of  the  defend- 
ant in  not  attending  to  his  cause  at  the  time  appointed  should 
form  no  ground  for  objecting  to  such  a  proceeding.  It  would 
be  holding  forth  a  reward  to  negligence  or  indolence. 

But  where  such  a  course  is  induced  by  misstatements.  to  the 
justice,  I  think  there  can  be  no  hesitation  in  saying  that  the  pro- 
ceedings should  be  reversed.  In  this  case,  the  justice  certifies 
that  it  was  his  usual  practice  to  wait  thirty  minutes,  but  that  the 
plaintiff  informed  him  that  the  defendant  did  not  intend  to  ap- 
pear, and  that  he  took  the  inquest,  in  consequence,  before  that 
time.  The  information  was  untrue ;  it  led  the  justice  to  do  what 
under  other  circumstances  he  would  not  have  done,  and  the 
judgment  rendered  under  such  circumstances  ought  not  to  be 
sustained. 

Judgment  reversed. 


MEECH  a.  BROWN. 

New- York  Common  Pleas  ;  General  Term,  November,  1856. 
DISTRICT  COUET. — DEMAND  OF  JURY  TRIAL. 

When,  in  consequence  of  the  absence  of  a  justice  of  a  District  Court  of  the  city 
of  New  York,  a  cause  is  upon  the  return  day  adjourned  by  the  clerk,  the  proper 
time  to  demand  a  jury  trial  is  after  joining  issue  upon  the  adjourned  day,  and 
not  upon  the  original  return  day  of  the  summons. 

An  exception  to  a  decision  of  a  justice  of  a  District  Court  denying  a  jury  trial, 
is  not  necessary  to  enable  the  party  to  procure  a  review  of  such  decision  upon 
appeal  to  the  Common  Pleas. 

Appeal  from  a  judgment  of  a  justice  of  a  District  Court  of 
the  city  of  New-York. 

BRADY,  J. — On  the  return  day  of  the  summons,  the  justice 
was  absent,  and  the  clerk  adjourned  the  action.  This  he  had 
power  to  do  (Laws  of  1840,  p.  123).  He  had  no  power  to  enter 
the  pleadings,  and  the  issue  could  not  then  be  joined  without 
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the  consent  of  the  parties,  and  the  issue  was  not  joined.  The 
defendant  demanded  a  jury  on  such  return  day,  and  tendered 
the  fees  for  the  venire,  but  the  clerk  informed  him  "  that  that 
was  not  the  time  to  demand  a  jury  trial,  and  that  he  must  wait 
till  issue  was  joined  on  the  adjourned  day."  On  the  adjourned 
day,  the  defendant,  after  issue  joined,  demanded  a  jury  ;  his  de- 
mand was  not  complied  with,  and  his  application  was  denied  on 
the  ground  that  it  was  too  late. 

The  clerk  acted  properly  in  deferring  the  demand  for  the  jury 
until  after  issue  joined.  Such  is  the  provision  of  the  statute  on 
that  subject  (Laws  of  the  State  rel.  to  city  of  New-  York,  46, 
§  95).  I  think,  however,  that  the  justice  erred  in  deciding  on 
the  adjourned  day  that  it  was  too  late  to  demand  the  jury.  This 
refusal  was  doubtless  based  upon  section  111  of  the  act  of  Jan- 
uary 4, 1820,  which  provides  that  it  shall  not  be  lawful  for  either 
of  the  parties,  after  the  day  in  which  an  order  has  oeen  made 
for  an  adjournment,  to  demand  of  the  court  that  such  action  be 
tried  by  a  jury.  At  that  time,  and  until  the  act  of  1840  (supra), 
the  clerk  had  no  power  to  adjourn  any  action ;  and  if  the  justice 
was  absent,  the  action  abated.  And  it  was  not  necessary,  there- 
fore, by  any  proviso  in  the  act  of  1820,  to  protect  the  defendant 
from  the  effect  of  an  order  for  an  adjournment  prior  to  issue 
joined  ;  if,  indeed,  any  such  proviso  could  be  deemed  necessary, 
had  that  act  itself  conferred  the  power  to  adjourn  on  the  clerk, 
given  by  the  act  of  1840.  I  think  no  proviso  even  then  would 
have  been  necessary,  and  that  the  act  of  1820  in  no  way  con- 
flicts or  intervenes  with  the  right  of  the  defendant  to  a  jury, 
where  the  adjournment  is  made  before  issue  is  joined,  in  conse- 
quence of  the  absence  of  the  justice.  The  act  of  1820  contem- 
plates an  order  for  an  adjournment  by  the  court,  and  not  by  the 
clerk,  and  for  these  reasons  the  judgment  must  be  reversed.  To 
hold  otherwise  would  deprive  litigants  in  the  District  Courts  of 
the  right  of  trial  by  jury  in  all  cases  where  the  justice  is  absent 
on  the  return  day  of  the  summons.  Such  a  result  is  neither 
within  the  letter  nor  the  spirit  of  the  acts  referred  to. 

I  do  not  consider  it  an  answer  to  this  objection,  that  the  de- 
fendant took  no  exception  to  the  decision  of  the  justice,  and  pro- 
ceeded with  the  trial.  The  object  of  the  court  in  compelling  a 
party  to  make  his  objection  in  time,  is  to  enable  his  adversary 
to  supply  the  defect  or  correct  the  error  which  forms  the  subject 
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of  the  objection.  The  exception  presents  that  objection  to  the 
court  on  a  review,  but  the  plaintiff  withheld  his  consent  for  the 
jury,  and  thus  placed  himself  beyond  the  equity  of  the  rule  re- 
ferred to.  Independently,  however,  of  that  view  of  the  case,  I 
think,  under  the  Bill  of  Rights  and  the  provisions  of  the  Consti- 
tution, the  right  of  trial  by  jury  is  so  sacredly  secured,  that  when 
it  is  denied,  and  that  fact  is  brought  to  the  notice  of  a  court  of 
review,  it  imposes  a  duty  upon  that  court  which  is  paramount 
to  all  technical  rules  of  practice — to  see  that  the  denial  was  jus- 
tified by  the  laws  of  the  land ;  and  if  not,  to  remedy  the  wrong 
by  the  exercise  of  its  authority. 
Judgment  reversed. 


SCRANTON  a.  LEVY. 
New- York  Common  Pleas;  General  Term,  November,  1856. 

Whether  a  justice  of  a  District  Court  may  open  a  judgment  rendered  by  him 

through  inadvertence — Query? 
If  the  party  against  whom  it  was  rendered  consents  that  it  be  opened,  and  the 

cause  tried,  a  subsequent  judgment  rendered  against  such  party  will  be  regular. 

Appeal  from  a  judgment  of  a  justice  of  a  District  Court  of 
the  city  of  New- York. 

By  the  Court,  BEADY,  J.— The  cause  had  been  adjourned  until 
April  25, 1856,  at  11  A.  M.,  and  the  justice  gave  judgment  for  the 
plaintiff  prior  to  that  time,  under  the  impression  that  the  ac- 
tion had  been  adjourned  until  10  A.  M.  On  that  day,  the  judg- 
ment was  opened,  it  is  said,  and  the  action  tried  in  the  usual 
manner.  After  the  testimony  had  closed,  the  justice  having  dis- 
covered no  reason  why  his  finding  should  be  altered,  left  the 
original  entry  of  judgment  as  his  judgment  in  the  cause. 

The  defendant  now  insists,  that  the  justice  having  entered  his 
judgment  could  not  open  it,  and  that,  therefore,  his  subsequent 
proceedings  cannot  be  sustained. 

Without  passing  upon  the  power  of  the  justice  to  open  a  judg- 
ment rendered  by  him,  it  is  sufficient  to  say  that  the  first  pro- 
ceeding, it  is  conceded,  was  without  jurisdiction  and  void,  and 
was  so  regarded  by  the  parties  when  the  defendant  appeared  ; 
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and  that  the  second  proceeding,  which  was  regular  and  formed 
the  basis  of  the  judgment  appealed  from,  was  acquiesced  in  by 
the  defendant,  whose  appearance  and  submission  conferred  juris- 
diction upon  the  justice,  even  if  he  had  no  right  to  treat  his  pre- 
vious trial  as  a  nullity.*  The  judgment  in  his  case  was  rendered 
on  a  trial  of  the  action  which  was  contemplated  by  the  adjourn- 
ment. Besides  that,  the  objection  should  not,  under  the  circum- 
stances, have  been  taken,  and  would  not  be  regarded,  unless  the 
duty  of  the  court  required  its  consideration.  If  the  defendant 
desired  to  avail  himself  of  the  error,  he  should  have  appealed 
from  the  first  judgment.  He  has  waived  technicalities,  and 
must  depend  upon  the  merits.  The  merits  are  also  against  him. 

[We  omit  the  remarks  of  the  court  upon  the  merits.] 

Judgment  affirmed. 


THE  PEOPLE   on  the  relation  of  McSPEDON  a.  STOUT, 
COUNTY  TREASURER  OF  NEW-YORK. 

Supreme  Court,  First  District;  Special  Term,  December,  1856. 

Two  Causes. 

COUNTY  CHARGES. — POWER  OF  SUPERVISORS. — LEGISLATIVE  PRO- 
CEDURE.— STATUTORY  CONSTRUCTION. 

The  expenses  of  providing  the  necessary  books  for  the  Register's  office  of  the  city 
and  county  of  New- York,  of  keeping  them  in  repair,  and  of  accommodations  for 
the  courts,  whether  provided  by  the  supervisors  or  by  the  sheriff,  are  county 
charges. 

The  audit  and  allowance  of  a  county  charge,  by  the  Board  of  Supervisors,  in  cases 
where  they  are  authorized  to  act,  is  final  and  conclusive. 

But  the  audit  and  allowance  of  a  charge  which  is  not  a  legal  charge  against  the 
county — e.  g.  of  a  bill  for  work  done,  (fee,  for  the  Corporation  of  the  city  of  New- 
York  under  private  contract,  and  exceeding  two  hundred  and  fifty  dollars  in 
amount — is  a  nullity. 

A  mandamus  cannot  be  awarded  to  compel  the  payment  by  the  County  Treas- 
urer of  such  a  charge,  although  allowed  by  the  supervisors. 

*  The  statute  provides  "that  where  any  parties  shall  agree  to  enter  an  action 
before  any  assistant-justice  without  any  process,  such  assistant-justice  shall  pro- 
ceed in  the  same  manner  as  if  a  summons  or  warrant  had  been  issued." — 2  Laws 
of  1813,  372,  §  89. 
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The  original  passage  of  the  amended  charter  of  the  city  of  New  York,  passed  April 

12,  1853,  was  a  nullity;  for  the  reason  that  the  taking  effect  of  the  act  was 

made  dependent  upon  a  popular  election. 
But  the  defect  was  cured  by  the  act  of  June  14,  1853,  providing  that  the  act  of 

April  12  should  take  effect  immediately. 
The  act  of  June  14  was  not  a  mere  amendment  of  the  amended  charter,  but  was 

a  valid  re-passage  of  it,  and  operated  to  give  it  effect  from  that  date. 

Motions  for  a  peremptory  mandamus ;  in  two  causes. 

The  first  of  these  two  applications  was  by  Thomas  McSpedon 
and  Charles  Baker.  The  facts  alleged  as  the  basis  of  their  appli- 
cation, were,  that  on  January  25, 1855,  a  resolution  was  adopted 
by  the  Board  of  Supervisors  directing  the  books  of  records  in 
the  Register's  office  to  be  repaired  under  the  direction  of  the 
Committee  of  the  Board  on  County  Offices ; — that  the  relators 
were  employed  to  do  the  said  work  and  performed  the  same ; — 
that  their  bill  therefor  was  duly  presented  to  the  Board  of  Super- 
visors, and  audited  *and  allowed  to  the  sum  of  $2,644.50  ; — and 
that  the  Board  of  Supervisors  directed  the  defendant,  Andrew 
V.  Stout,  the  county  treasurer,  to  pay  the  same. 

The  second  application  was  by  Charles  McGill.  The  relator 
alleged  that  he  was  employed  by  three  of  the  supervisors,  con- 
stituting the  Committee  on  Civil  Courts  of  the  Board  of  Super- 
visors, to  paint  the  rooms  occupied  by  the  Superior  Court ; — that 
he  so  painted  them,  and  presented  his  bill  to  the  Board  of  Su- 
pervisors for  said  work,  amounting  to  the  sum  of  $300 ; — and 
that  said  Board  had  audited  and  allowed  that  sum,  and  directed 
the  defendant  to  pay  the  same. 

Writs  of  alternative  mandamus  having  been  previously  issued, 
the  relators  now  applied  in  each  case  for  a  peremptory  man- 
damus. 

John  W.  Edmonds,  for  the  motion. 
Martin  V.  B.  Wilcoxson,  opposed. 

DAVIES,  J. — The  Register  of  the  City  and  County  of  New 
York  is  a  county  officer  (Const.  1846,  art.  10,  §  §  1,  2 ;  Reo.  Stats., 
Pi.  1,  ch.  12,  tit.  2,  art.  8).  It  is  made  the  duty  of  the  Register 
of  the  City  and  County  of  New  York  to  provide  the  necessary 
books  for  recording  deeds  and  mortgages,  and  books  for  general 
indices.  A  like  duty  is  imposed  on  the  clerks  of  the  several 
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counties.  In  the  case  of  Bright  v.  The  Supervisors  of  Chenango 
(18  Johns.,  242),  this  court  held,  that  "  the  books  directed  to  be 
procured  become  permanent  records,  and  are  the  property  of 
the  county."  Although  not  exclusively,  they  are  chiefly  for  the 
benefit  of  the  county.  The  clerk  is  bound  to  transmit  them  to 
his  successor.  The  successor  is  not  bound  to  pay  the  preceding 
clerk ;  and  hence  it  follows  that  if  no  compensation  is  to  be  made, 
it  becomes  a  game  of  chance  between  the  different  incumbents. 
The  one  who  comes  in  after  books  are  provided,  and  retires  be- 
fore new  ones  are  necessary,  will  find  it  an  office  of  profit ;  while 
the  predecessor  who  purchased  the  books,  and  is  shortly  there- 
after removed,  may  not  have  realized  sufficient  to  equal  his 
actual  advancements.  Such  injustice  has  not  received  the  sanc- 
tion of  law,  but  is  guarded  against  by  requiring  the  supervisors 
"  to  allow  all  accounts  chargeable  against  the  county."  The 
authority  is  general,  and  was  intended  to  embrace  any  case  where 
the  service  rendered  was  specially  for  the  benefit  of  the  county, 
and  for  which  other  provision  had  not  been  made.  The  present 
case  is  clearly  one  of  that  description,  so  far  as  it  respects  the 
books  purchased.  In  conformity  with  this  principle,  the  books 
in  the  Register's  office  have  been  purchased  and  paid  for  by  the 
county,  and  are  consequently  the  property  of  the  county. 

It  follows  that  the  necessary  expense  incurred  in  keeping  the 
property  of  the  county  in  repair,  and  to  preserve  it  from  decay, 
and  keep  it  in  a  condition  for  use,  is  a  proper  and  legal  county 
charge. 

The  audit  and  allowance  by  the  Board  of  Supervisors,  in  cases 
where  they  are  authorized  to  act,  is  final  and  conclusive  as  to 
the  amount  to  be  paid  (People  v.  Supervisors  of  Queens,  1  Hill, 
195;  Same  v.  Lawrence,  6  Hill,  244). 

By  section  28  of  the  Code  it  is  made  the  duty  of  the  supervi- 
sors of  the  several  counties  of  this  State  to  provide  the  courts 
appointed  to  be  held  therein,  with  room,  attendants,  fuel,  lights, 
and  stationery,  suitable  and  sufficient  for  the  transaction  of  their 
business.  If  the  supervisors  neglect,  the  court  may  order  the 
sheriff  to  do  so,  and  the  expense  incurred  by  him  shall  be  a 
county  charge.  Section  51  of  the  Code  makes  this  section  ap- 
plicable to  the  Superior  Court,  Court  of  Common  Pleas,  and 
Marine  Court  of  this  city. 

If,  therefore,  the  supervisors  incur  the  expense,  in  compliance 
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with  this  requirement  of  the  Code,  such  expense  necessarily  be- 
comes a  county  charge.  If  it  is  incurred  by  the  sheriff  in  pur- 
suance of  an  order  of  the  court,  the  laws  declare  it  shall  be  a 
county  charge. 

The  providing  of  rooms  suitable  and  sufficient  for  the  transac- 
tion of  the  business  of  the  court,  necessarily  carries  with  it  the 
authority  to  keep  the  rooms  in  suitable  and  convenient  order, 
such  as  cleaning,  painting,  or  other  needful  reparations.  And 
if  the  one  is  a  proper  and  legal  county  charge,  it  follows  that 
the  others  would  be  also. 

The  amount  therefor  expended  is  a  proper  and  legal  county 
charge  upon  these  grounds  ;  and  it  having  been  audited  and  al- 
lowed by  the  Board  of  Supervisors,  such  audit  is  final  and  con- 
clusive as  to  the  amount,  for  the  reasons  above  stated. 

If  there  were  no  other  obstacle  in  the  way,  I  should  grant  the 
peremptory  mandamus  in  each  of  the  above  cases,  for  the  rea- 
sons stated  in  the  opinion  in  the  case  of  The  People  on  the  rela- 
tion of  Downing,  against  this  same  defendant.* 

°  In  Downing' s  case, — decided  by  Mr.  Justice  Davies  at  the  special  term  at  the 
same  time  with  the  case  reported  in  our  text, — his  honor,  after  showing  that  the 
charges  sought  to  be  collected  in  that  case  were  valid  county  charges,  and  such 
as  the  supervisors  were  bound  to  allow,  proceeds  as  follows  to  state  the  reasons 
for  awarding  a  peremptory  mandamus. 

"The  supervisors  had  therefore  no  discretion  in  reference  to  the  matter  but  to 
audit  and  allow  the  accounts  of  the  relator,  on  the  basis  of  the  compensation 
then  established.  In  Supervisors  of  Onondaga  County  v.  Briggs  (2  Denio,  26), 
Judge  Bronson  held  that  the  audit  and  allowance  of  accounts  against  the 
county  by  the  Board  of  Supervisors,  who  had  the  authority  to  make  such  audit 
and  allowance,  is  a  determination  conclusive  upon  both  parties,  especially  upon 
themselves.  Section  49  of  article  1  of  title  2,  chapter  12,  Part  I.  of  the  Revised 
Statutes,  declares  that  the  Mayor,  Recorder,  and  Aldermen  of  the  city  and  county 
of  New- York  shall  be  the  supervisors  of  the  city  and  county  of  New- York,  and 
all  the  provisions  of  that  article  are  made  applicable  to  them,  except  where  spe- 
cial provisions  inconsistent  therewith  are  or  shall  be  made  by  law. 

It  is  thus  seen,  I  think,  that  the  supervisors  have  discharged  their  whole  duty 
and  nothing  but  their  duty,  in  auditing  and  allowing  this  account.  A  further 
duty  was  imposed  on  them,  and  that  was  to  direct  the  raising  of  such  sums  as 
might  be  necessary  to  defray  or  discharge  all  accounts,  this  as  well  as  others, 
chargeable  against  the  county. 

This  they  had  full  and  ample  power  to  do  by  the  Revised  Statutes  quoted  above, 
without  any  further  legislative  action,  and  this  the  Board  of  Supervisors  in  any 
county  of  this  State  annually  do,  by  virtue  of  the  authority  thus  conferred. 

An  application  was,  however,  made  to  the  Legislature  for  authority  to  levy  and 
collect  by  tax  such  sums  as  it  was  supposed  would  be  necessary  for  these  purposes  ; 
and  the  Legislature  at  its  last  session  authorized  the  Board  of  Supervisors  to  levy 
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But  the  Legislature  have  thought  proper  to  place  restraints 
upon  the  action  of  the  Board  of  Supervisors  of  this  county  which 
do  not  exist  in  reference  to  the  supervisors  of  any  other  county 
of  this  State,  of  which  I  am  aware. 

At  the  session  of  the  Legislature  held  on  April  12, 1853,  an 
act  was  passed  further  to  amend  the  charter  of  the  city  of  New- 
York,  which  made  many  radical  changes  in  reference  to  the  city 

and  collect  by  tax  the  sum  of  seventy  thousand  dollars  for  '  county  contingen- 
cies' (Laws  of  1856,  271,  ch.  176),  and  this  sum  has  accordingly  been  levied  and 
collected  for  this  purpose. 

It  was  said  on  the  argument  that  this  sum  has  not  been  regarded  as  collected 
for  county  contingencies,  or  county  charges,  but  has  been  used  promiscuously  for 
city  contingencies,  as  well  as  county  contingencies. 

It  seems  to  me  that  its  designation  is  clear,  specific,  and  unmistakable,  and 
that  it  must  be  regarded  as  the  plain  declaration  of  the  Legislature  that  this  sum 
was  raised  for  the  payment  of  county  contingencies  or  county  charges.  The  Le- 
gislature well  knew  that  there  were  county  charges  to  be  paid.  They  had  so  de- 
clared it  on  the  statute-book,  and  made  it  the  duty  of  the  supervisors  to  audit 
and  allow  them.  And  I  see  no  other  fund  authorized  to  be  raised  by  the  annual 
tax-bill,  which  can  at  all  be  regarded  as  a  fund  for  such  a  purpose.  We  must 
bear  in  mind  that  it  is  the  only  fund  enumerated  in  the  tax-bill  which  can  be 
thus  used,  and  that  this  law  contains  this  important  and  significant  declaration, 
that  '  no  portion  of  the  said  respective  sums  hereinbefore  named  shall  be  ex- 
pended or  applied  to  any  other  purpose  or  object  than  the  said  objects  and  pur- 
poses respectively  for  which  the  Board  of  Supervisors  of  said  city  and  county  of 
New-York  are  hereby  empowered  to  raise  the  same  as  aforesaid'  (Laws  of  1866, 
273,  ch.  176,  §  2). 

We  thus  see  that  county  charges  or  county  contingencies  would  accrue,  and 
must  be  provided  for,  that  the  Legislature  authorized  the  raising  of  the  sum  of 
$70,000  for  their  discharge  and  payment,  and  declared  that  the  moneys  so  author- 
ized to  be  raised  for  the  purpose,  should  in  no  event  be  expended  or  applied  to 
any  other  purpose.  We  must  adopt  this  conclusion,  or  we  are  forced  to  the  re- 
sult that  the  Legislature  did  not  intend  that  this  fund  should  be  used  for  the 
purpose  and  object  designated,  but  intended  to  leave  the  Board  of  Supervisors  un- 
der the  power  conferred  on  them  by  the  Revised  Statutes  to  raise  the  necessary 
sums  to  defray  all  county  charges  in  addition.  I  cannot  think  that  this  was  the 
intent  of  the  framers  of  the  annual  tax-bill,  or  of  the  Legislature  which  passed 
it,  but  the  act  is  to  be  construed  to  mean  just  what  it  says,  that  this  sum  of 
$70,000  is  to  be  expended  and  applied  to  county  contingencies,  and  to  no  other 
purpose  or  object  whatever. 

The  charters  of  the  city  of  New- York  authorize  the  appointment  of  an  officer 
to  be  called  the  Chamberlain  or  treasurer  thereof.  Such  an  officer  has  existed 
since  the  earliest  organization  of  the  city  government.  He  is  to  receive,  keep, 
and  disburse  the  funds  of  the  Corporation,  under  such  rules  and  regulations  as 
the  Common  Council  might  from  time  to  time  prescribe.  By  section  70,  of  art. 
2,  tit.  2,  of  ch.  12,  Part  1,  of  the  Revised  Statutes,  the  chamberlain  of  the  city 
and  county  of  New- York  shall  be  considered  the  county  treasurer  thereof,  and 
all  the  provisions  of  that  article  are  to  be  construed  to  apply  to  him,  except  when 
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government,  the  management  and  disposition  of  its  property, 
and  the  duties  and  liabilities  of  the  officers  of  the  city  govern- 
ment, the  organization  of  the  courts  therein,  and  the  power  of 
the  Board  of  Supervisors. 

Section  12  of  that  proposed  act  declared  that  "  all  work  to 
be  done  and  supplies  to  be  furnished  for  the  Corporation  involv- 

special  provisions,  inconsistent  therewith,  are  or  should  be  made  by  law.  The 
treasurer  is  the  officer  of  the  county,  and  the  county  is  liable  for  his  default  or 
misconduct.  (The  People  v.  The  County  of  New- York,  5  Cow.,  364.)  By  section 
65  of  this  title  it  is  provided  that  it  shall  be  the  duty  of  the  county  treasurer  to 
receive  all  moneys  belonging  to  the  county  from  whatever  source  they  shall  be 
derived,  and  to  pay  and  apply  such  moneys  in  the  manner  required  by  law. 

It  does  not  need  any  argument  to  show  that  moneys  raised  for  county  contin- 
gencies belong  to  the  county,  and  that  the  sums  so  raised  are  to  be  received  by 
the  county  treasurer  thereof,  and  paid  and  applied  by  him,  in  the  manner  re- 
quired by  law. 

That  is,  in  reference  to  such  moneys  they  can  only  be  paid  out  to  defray  legal 
county  charges,  on  accounts  duly  presented  and  verified  according  to  law,  and 
audited  and  allowed  by  the  Board  of  Supervisors,  and  the  resolution  of  such  audit 
attested  by  the  signature  of  the  chairman  of  the  Board,  and  the  clerk  thereof. 

In  reference  to  moneys  to  be  drawn  from  him  as  chamberlain  or  treasurer  of  the 
Corporation,  section  13  of  the  amended  charter  of  1863  provides  that  all  accounts 
against  the  city  shall  be  audited  by  the  auditor  of  accounts,  and  that  all  moneys 
drawn  from  the  city  treasury  shall  be  upon  vouchers  for  the  expenditure  thereof 
examined  and  allowed  by  tht  auditor  and  approved  of  by  the  comptroller.  No  moneys  can 
therefore  be  paid  legally  or  drawn  from  the  city  treasury,  except  on  vouchers  for 
the  expenditure  thereof,  first  examined  and  allowed  by  the  auditor  and  then  ap- 
proved of  by  the  comptroller. 

We  thus  see  with  what  care  and  caution  the  Legislature  have  thrown  every 
guard  around  both  the  city  and  county  treasury,  and,  in  reference  to  the  former, 
have  placed  a  most  emphatic  veto  upon  the  payment  of  any  sum  by  the  chamber- 
lain, unless  he  receives  the  approval  of  the  head  of  the  finance  department. 

Stringent  regulations  have  also  been  provided  by  law  in  reference  to  payments 
by  the  county  treasurer.  Section  68  of  title  2  above  referred  to  declares  that  at 
the  annual  meeting  of  the  Board  of  Supervisors,  or  at  such  other  time  as  they 
shall  direct,  the  county  treasurer  shall  exhibit  to  them  all  his  books  and  accounts, 
and  all  vouchers  relating  to  the  same,  to  be  audited  and  allowed. 

Section  43  of  the  same  title  makes  it  the  duty  of  the  Board  of  Supervisors  an- 
nually to  publish,  in  one  or  more  public  newspapers  in  such  county,  the  names  of 
every  individual  who  shall  have  had  any  account  audited  and  allowed  by  said 
Board,  and  the  amount  of  said  claim  as  allowed,  together  with  the  amount  claimed. 

We  have  seen  how  stringent  are  the  penalties  imposed  on  supervisors  for  the 
neglect  of  any  duty  imposed  on  them  by  law,  and  how  uniformly  the  courts  have 
enforced  them. 

These  provisions  for  strict  accountability  and  annual  publicity  of  the  claims 
audited  and  allowed,  cannot  fail  to  secure  that  rigid  accountability  and  faithful 
application  of  the  moneys  raised  by  taxation  which  those  who  contribute  it  have 
the  right  on  every  principle  to  require. 
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ing  an  expenditure  of  more  than  two  hundred  and  fifty  dollars, 
shall  be  by  contract  founded  on  sealed  bids,  or  on  proposals, 
made  in  compliance  with  public  notice,  for  the  full  period  of 
ten  days ;  and  all  such  contracts,  when  given,  shall  be  given  to 
the  lowest  bidder  with  adequate  security.  All  such  bids  or  pro- 
posals shall  be  opened  by  the  heads  of  the  departments  adver- 

We  arrive  now  at  our  last  inquiry,  and  that  ig,  has  the  county  treasurer  any 
funds  or  moneys  which  he  can  apply  to  the  payment  of  this  account,  and  will  a 
mandamus  lie  to  compel  its  payment  ? 

That  a  mandamus  will  lie  to  compel  a  county  treasurer  to  pay  an  account  legally 
chargeable  to  the  county,  audited  and  allowed  by  the  Board  of  Supervisors,  was 
held  by  M'Coun,  J.,  in  Huff  v.  Knapp  (1  Sdd.,  65),  and  by  Strong,  J.,  in  The  Peo- 
ple v.  Edmonds  (15  Barb.,  629). 

If  he  has  not  the  funds  to  pay  the  account,  or  has  it  not  in  his  power  to  pro- 
vide them,  then  he  could  not  pay  it,  and  the  issuing  of  the  mandamw  would  be  an 
idle  ceremony.  It  could  not  be  complied  with,  and  in  such  cases  ought  not  to 
issue  (The  People  v.  Supervisors  of  Westchester  County,  Barb.,  607  ;  The  People 
v.  Supervisors  of  Greene,  12  Barb.,  217). 

If  the  defendant  has  or  might  have  had  the  funds,  he  is  equally  bound  to  pay 
(Adsit  v.  Brady,  4  Sill,  634).  The  defendant  alleges  in  his  return  that  the  whole 
of  the  moneys,  being  the  sum  of  seventy  thousand  dollars,  has  been  paid  out  by 
him  on  warrants  drawn  upon  that  fund,  and  he  claims  that  such  payments  were 
made  by  legal  and  proper  warrants. 

He  has  furnished  the  court  with  a  statement  of  the  objects  and  purposes  for 
which  such  payments  were  made,  and  he  does  not  allege  or  pretend,  that  they 
were  made  to  discharge  accounts  audited  and  allowed  by  the  Board  of  Super- 
visors. 

As  I  before  intimated,  I  am  of  the  opinion  that  this  sum,  which  the  Legisla- 
ture authorized  to  be  levied  and  collected  for  '  county  contingencies,'  should 
in  compliance  with  the  statute  have  been  paid  into  the  county  treasury,  and  that 
no  payment,  therefore,  could  legally  be  made,  except  in  discharge  of  county 
charges,  and  which  had  been  audited  and  allowed  by  the  Board  of  Supervi- 
sors according  to  law.  That  the  annual  tax-bill  of  1856  expressly  prohibits 
moneys  raised  for  one  purpose  to  be  applied  to  another,  and  that  the  use  of  the 
moneys  raised  by  taxation  for  '  county  contingencies'  to  the  payment  and  dis- 
charge of  claims  against  the  Corporation,  or  for  city  contingencies,  cannot  be 
sustained. 

If  the  city  have  such  charges  and  liabilities  to  meet,  such  an  item  must  be  pro- 
vided for  in  the  annual  tax-bill ;  and  because  there  are  such  liabilities  which  must 
be  met,  it  is  no  reason,  to  my  mind,  why  moneys,  which  the  Legislature  have 
authorized  to  be  raised  for  one  object,  and  which  they  have  solemnly  declared 
shall  not  be  used  for  any  other,  shall  be  thus  misapplied,  and  the  obligations,  to 
discharge  which  the  fund  was  raised,  remain  unpaid. 

I  am  unable  to  perceive  any  serious  embarrassment  which  will  result  from  an 
adherence  to  these  requirements  of  the  law.  Whether  there  may  be  or  not,  I 
am  not  at  liberty  to  disregard  them,  and  being  satisfied  that  the  relator  is  enti- 
tled to  the  relief  asked  for,  the  motion  for  the  peremptory  mandamus  is  granted, 
with  costs." 
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tising  for  them,  in  the  presence  of  the  comptroller  and  such  of 
the  parties  making  them  as  may  desire  to  be  present." 

Section  15  of  the  same  proposed  act,  declares  that  "no  con- 
tract of  the  supervisors  shall  be  valid  unless  expressly  author- 
ized by  statute,  and  such  as  are  authorized  must  be  made  in  the 
manner  prescribed  by  the  twelfth  section  of  this  act." 

The  contracts  in  each  of  the  above  cases,  it  is  apparent,  were 
such  as  the  supervisors  were  authorized  to  make  ;  but  it  is  fur- 
ther declared  that  such  contracts  must  be  made  in  the  manner 
prescribed  in  section  12. 

It  is  conceded  that  they  were  not  so  made  ;  that  the  expendi- 
ture in  each  case  was  over  the  sum  of  $250 ;  that  no  public 
notice  was  given  at  all  for  bids  or  sealed  proposals  ;  that  none 
were  received  ;  and  that  the  work  was  not  done  by  contract. 

If  this  statute  is  the  law  of  the  State,  it  follows  that  the  su- 
pervisors could  create  no  legal  liability  against  the  county,  by 
having  this  work  done  in  direct  violation  of  the  provisions  of 
this  act ;  that  no  charge  has  been  created  against  the  county  ; 
and  that  this  court  not  only  should  not  award  a  peremptory 
mandamus  to  the  county  treasurer,  commanding  him  to  pay 
these  accounts,  but  it  would  be  its  duty,  on  a  proper  applica- 
tion, to  restrain  him  from  so  doing. 

Neither  the  Corporation  nor  the  Board  of  Supervisors  can  be 
bound  or  charged  with  a  contract  made  contrary  to  law.  The 
cases  on  this  subject  are  too  numerous  and  familiar  to  need  cita- 
tion. Neither  can  the  Corporation  or  the  Board  of  Supervisors 
assume  and  pay  a  debt  not  a  legal  obligation  upon  them  (Hodges 
a.  The  City  of  Buffalo,  2  Denio,  110  ;  Halstead  a.  The  Mayor  of 
New-York,  3  Comst.,  430). 

Neither  will  a  mandamus  be  awarded  to  compel  the  county 
treasurer  to  pay  an  audit  and  allowance  of  an  account  by  the 
Board  of  Supervisors,  which  was  not  a  legal  county  charge 
(People  v.  Lawrence,  6  Hill,  244).  In  that  case,  the  supervi- 
sors of  the  county  of  New- York  audited  and  allowed  to  the 
relator,  Justice  Merritt,  his  account  for  expenses  incurred  by 
him  in  defending  himself  as  one  of  the  special  justices  in  the 
city  of  New- York,  on  an  impeachment  and  trial  before  the 
County  Court. 

The  county  treasurer  refused  to  pay  the  account  thus  au- 
dited and  allowed,  and  an  application  was  made  to  this  court 
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for  a  mandamus  to  compel  him.  Bronson,  J.,  in  delivering  the 
opinion  of  the  court,  says  :  "  Whatever  appearance  of  justice 
there  may  be  in  charging  the  expenses  of  the  accused  upon  the 
county,  it  is  enough  for  us  to  say  that  this  consideration  ad- 
dresses itself  exclusively  to  the  Legislature.  If  this  had  been  a 
case  where  the  supervisors  had  the  authority  to  allow  the  claim, 
I  agree  that  it  would  have  been  the  duty  of  the  treasurer  to 
pay  without  inquiry  whether  the  account  was  allowed  upon  in- 
sufficient evidence  or  at  too  large  an  amount.  But  here  the 
supervisors  had  no  jurisdiction  over  the  subject-matter,  and  that 
fact  appeared  upon  the  face  of  the  account  which  was  pre- 
sented for  payment.  This  act  was  a  mere  nullity,  and  it  was 
the  duty  of  the  treasurer  to  withhold  payment." 

So,  in  the  cause  now  under  consideration,  it  appears  from  the 
papers  that  the  work  was  not  done  in  the  manner  prescribed  in 
sections  12  and  15  of  the  amended  charter  of  1853,  and  the  act 
of  the  supervisors  in  auditing  and  allowing  the  accounts  was  a 
mere  nullity,  and  it  was  the  duty  of  the  treasurer  not  to  pay 
them.  This  is  on  the  assumption  that  the  act  of  1853  is  a  valid 
and  constitutional  law.  I  am  aware  that  the  application  of  the 
principle  seems  harsh.  But  with  the  hardship  of  the  case  I  can 
have  nothing  to  do.  The  Legislature  have  made  the  law,  and 
with  them  rests  the  responsibility.  My  duty  is  to  expound  and 
execute  it  as  I  find  it,  and  the  results  flowing  from  it,  in  cases 
like  those  now  before  me,  may  lead  the  Legislature  to  a  careful 
review  of  these  provisions.  These  parties,  mechanics,  have  ren- 
dered service,  and  performed  labor  for  the  Corporation  and  the 
county,  and  of  which  the  public  authorities  have  had  the  bene- 
fit ;  but  through  oversight,  or  from  other  motives,  the  agents  of 
those  bodies  have  chosen  to  have  this  work  done  in  a  manner 
prohibited  by  law,  and  in  a  way  which  the  law  declares  shall 
not  be  valid.  While  I  may  regret  that  in  these  particular  cases 
I  am  compelled  to  come  to  this  result,  my  duty  to  maintain  the 
law  as  I  find  it  is  too  clear  to  shrink  from  it. 

But  is  the  law  of  1853,  amending  the  charter,  valid  and  con- 
stitutional ?  This  question  has  been  argued  at  great  length,  and 
with  the  ability  and  learning  which  might  be  expected  from  the 
distinguished  counsel  engaged. 

It  is  insisted  on  the  part  of  the  relators  that  this  act  is  void, 
because  it  is  not  in  fact  a  law  enacted  by  the  Legislature ; — that 
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they  delegated  to  the  people  of  the  city  of  New-York  to  say 
whether  or  not  it  should  be  a  law  of  this  State,  and  that  such 
delegation  was  unconstitutional,  and  that  one  portion  of  the  peo- 
ple of  the  State  cannot  say  what  shall  be  a  law  for  the  whole 
State. 

These  suggestions  are  of  force,  and  not  free  from  serious  diffi- 
culty. 

Section  20  of  this  act  provided  that  the  said  act  should  be  sub- 
mitted for  the  approval  of  the  electors  of  the  city  and  county  of 
New-York,  at  an  election  to  be  held  in  said  city  on  June  7,  in 
that  year,  and  if  a  majority  of  the  tickets  voted  at  such  election 
contained  an  approval  of  said  act,  then  the  same  should  become 
a  law ;  if  a  majority  of  the  tickets  voted  at  said  election  con- 
tained a  disapproval  of  the  act,  then  the  said  act  should  be 
void. 

Section  1  of  article  3  of  the  Constitution  of  this  State  declares 
that  the  legislative  power  of  this  State  shall  be  vested  in  a  Sen- 
ate and  Assembly. 

Section  14  of  said  article  declares  that  the  enacting  clause  of 
all  bills  shall  be  "  The  People  of  the  State  of  New- York  repre- 
sented in  Senate  and  Assembly  do  enact  as  follows,"  and  no  law 
shall  be  enacted  except  by  bill. 

Section  15  declares  that  no  bill  shall  be  passed  unless  by  the 
assent  of  a  majority  of  all  the  members  elected  to  each  branch 
of  the  Legislature. 

It  is  contended  on  the  part  of  the  relators  that  this  submission 
of  the  question,  whether  the  act  should  or  should  not  become  a 
law,  is  in  conflict  with  the  Constitution,  and  therefore  the  act  is 
unconstitutional  and  void. 

A  similar  provision  was  inserted  in  the  act  passed  March  26, 
1849,  in  reference  to  the  free  schools  of  this  State.  Section  14 
of  that  act,  declared  that  in  case  a  majority  of  all  the  votes  cast 
at  the  election  to  be  held  to  vote  in  relation  to  the  act  should  be 
cast  against  the  law,  then  that  act  shall  be  null  and  void  ;  and 
in  case  a  majority  of  all  the  votes  should  be  cast  for  the  law, 
then  that  act  should  become  a  law. 

The  effect  of  such  provisions  in  the  school  laws,  and  of  a  simi- 
lar proceeding  to  the  one  now  under  consideration,  was  passed 
upon  by  the  Court  of  Appeals  of  this  State  in  the  case  of  Barto 
a.  Himrod  (4  Seld.^  483).  Chief  Justice  Ruggles,  in  delivering 
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the  opinion  of  the  court,  says :  "  It  cannot  be  said  that  the 
propositions  contained  in  that  law  in  relation  to  free  schools 
were  enacted  as  laws  by  the  Legislature.  They  were  not  laws 
or  to  become  laws  until  they  had  received  a  majority  of  the 
votes  of  the  people  at  the  general  election  in  their  favor ;  nor 
unless  they  received  such  majority.  It  results,  therefore,  una- 
voidably, from  the  terms  of  the  act  itself,  that  it  was  the  popu- 
lar vote  which  made  the  law.  The  Legislature  proposed  the 
plan  or  project,  and  submitted  it  to  the  people  to  be  passed  or 
rejected.  The  Legislature  had  no  power  to  make  such  submis- 
sion, nor  had  the  people  to  bind  each  other  by  acting  upon  it. 
They  voluntarily  surrendered  that  power  when  they  adopted  the 
Constitution." 

Judge  Willard  says :  "  The  law  under  consideration  is  in  con- 
flict with  the  Constitution  in  various  respects.  Instead  of  be- 
coming a  law  by  the  action  of  the  organs  appointed  by  the  Con- 
stitution for  that  purpose,  it  claims  to  become  a  law  by  the  vote 
of  the  electors,  and  it  claims  that  the  popular  vote  may  make  it 
void  and  restore  the  former  law.  All  the  safeguards  which  the 
Constitution  has  provided  are  broken  down,  and  the  members 
of  the  Legislature  are  allowed  to  evade  the  responsibility  which 
belongs  to  their  office.  *  *  *  If  this  mode  of  legislation  is  per- 
mitted and  becomes  general,  it  will  soon  bring  to  a  close  the 
whole  system  of  representative  government,  which  has  been  so 
justly  our  pride.  The  Legislature  will  become  an  irresponsible 
cabal,  too  timid  to  answer  the  responsibility  of  lawgiver,  and 
with  just  wisdom  enough  to  devise  subtle  schemes  of  importance 
to  mislead  the  people.  All  the  checks  against  improvident  leg- 
islation will  be  swept  away,  and  the  character  of  the  Constitu- 
tion will  be  radically  changed." 

This  decision  is  conclusive  upon  the  question  as  to  the  uncon- 
stitutionality  of  this  act,  if  it  is  not  distinguishable  from  the  one 
passed  upon  in  that  case.  The  counsel  for  the  defendant  con- 
tends that,  as  it  was  an  act  to  amend  and  alter  the  charter  of  the 
city  of  New- York,  it  could  not  be  constitutionally  enacted  with- 
out the  assent  of  the  electors  of  the  city  was  obtained. 

This  very  point  was  passed  upon  by  Judge  Allen,  in  the  case 
of  Clark  a.  The  City  of  Rochester,  lately  decided  by  him.  In 
1851,  an  act  was  passed  by  the  Legislature  of  this  State  to 
amend  the  charter  of  the  city  of  Rochester.  (Laws  of  1851, 
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ch.  389.)  Sections  285  to  290  inclusive  provided  for  the  sub- 
scription by  the  Common  Council  of  the  city  of  Rochester  to  the 
stock  of  the  Rochester  and  Genesee  Yalley  Railroad  Company. 

Section  291  provided  for  submitting  to  the  electors  of  the  city 
of  Rochester  whether  those  sections  should  take  eifect  as  a  law. 

Section  292  declared  that  if  two-thirds  of  the  votes  cast  were 
in  favor  of  said  sections,  then  the  same  were  to  take  effect  im- 
mediately on  filing  a  certificate  of  such  election. 

Judge  Allen  says  :  "  The  expediency  of  laws  of  this  character 
is  to  be  judged  of  by  the  Legislature,  and  they  cannot  shrink 
from  the  constitutional  responsibility  resting  upon  them.  It  is 
not  the  case  of  conferring  new  powers  or  additional  franchises 
upon  a  private  corporation,  which  the  corporation  may  elect  to 
accept  or  not  as  they  may  deem  expedient." 

So,  in  the  case  now  under  consideration,  the  provisions  of  the 
act  of  1853,  now  called  in  question,  do  not  affect  any  of  the  fran- 
chises or  property  of  the  Corporation,  or  confer  any  new  power 
or  additional  franchises  upon  it.  They  are  but  governmental 
regulations  affecting  the  powers  of  the  supervisors,  which  it  was 
competent  for  the  Legislature  to  make. 

I  must,  therefore,  hold,  on  the  authority  of  these  cases,  that 
the  act  to  amend  the  charter  of  1853,  so  far  at  least  as  it  seeks 
to  make  applicable  to  the  Board  of  Supervisors  sections  12  and 
15  of  that  act,  would  be  unconstitutional  and  void  if  no  subse- 
quent legislation  has  removed  the  difficulty.  The  decision  of 
the  Court  of  Appeals  in  Barto  a.  Himrod,  was  pronounced  in 
June,  1853,  at  about  the  time  the  election  was  held  in  the  city 
of  New- York  to  vote  upon  this  statute.  This  decision,  it  is  un- 
derstood, was  the  main  reason  for  the  passage  of  the  act  of  June 
14, 1853,  entitled  "  An  Act  supplementary  to  an  act  entitled  an 
act  further  to  amend  the  charter  of  the  city  of  New-York,  passed 
April  12, 1853." 

The  fourth  section  of  this  act  declares  that  the  same  and  the 
act  to  which  it  is  supplementary  (that  is,  the  act  of  April  12, 
1853)  "  shall  commence  and  take  effect  as  laws  immediately." 

The  counsel  for  the  defendant  contends  that  this  was  a  re- 
passage  of  the  act  of  April  12, 1853,  and  that  thereby  the  Legis- 
lature expressed  its  will  that  that  act  should  immediately  be- 
come a  law. 

In  this  position  I  am  inclined  to  think  he  is  correct.    Regard- 
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ing  the  contemporaneous  decision  of  the  Court  of  Appeals,  I  can- 
not doubt  that  the  Legislature  must  have  been  aware  that  the 
act  of  April  12  was  unconstitutional  and  void,  and  that  they 
therefore  and  thereby  re-enacted  the  same.  It  is  to  be  observed 
that  the  act  of  June  14, 1853,  is  not  entitled  an  act  to  amend 
that  of  April  12,  but  as  supplementary  to  it.  The  great  object 
of  the  rules  and  maxims  of  the  interpretation  of  statutes  is,  in  all 
cases,  if  possible,  to  discover  the  true  intention  of  the  law  ;  for 
this  purpose,  it  is  to  ascertain  what  was  the  mind  of  the  framers 
of  a  particular  statute,  and  when  that  can  be  indubitably  ascer- 
tained the  duty  of  the  court  is  to  give  it  effect,  whatever  may 
be  their  own  opinion  of  its  wisdom,  expediency,  or  policy 
(Smith's  Com.m.,  §  515.) 

I  can  have  no  doubt  that  it  was  the  intention  of  the  Legisla- 
ture to  re-enact  and  declare  their  will  by  section  4  of  the  act  of 
June  14,  that  the  act  of  April  12  should  immediately  become 
and  take  effect  as  a  law,  and  that  it  is  the  duty  of  this  court  so 
to  regard  the  language  used.  Considering  the  will  of  the  Leg- 
islature thus  declared,  we  must  regard  the  act  of  April  12  as  in 
fact  enacted  by  the  law  of  June  14,  and  the  objection  to  the 
former  in  reference  to  its  being  dependent  on  the  will  of  the 
electors  whether  or  not  it  should  become  a  law,  as  obviated. 

I  have  not  overlooked  the  suggestion  so  forcibly  urged  by  the 
learned  counsel  for  the  relators,  that  the  act  of  June  14,  1853, 
was  but  an  amendment  of  that  of  April  12,  and  that  an  amend- 
ment of  a  void  law  did  not  make  it  valid.  The  case  of  Bradley 
v.  Baxter  (15  Barb.,  122)  is  certainly  an  authority  for  this  posi- 
tion, and  if  the  act  of  June  14  was  simply  but  an  amendment  of 
that  of  April  12,  I  should  hold  that  it  was  no  ratification  of,  nor 
gave  any  vitality  to,  that  of  April  12. 

By  a  reference  to  the  act  amending  the  school  law  of  March 
20, 1849,  passed  January  31,  1850  (Laws  0/"1850,  ch.  7),  it  will 
be  seen  that  the  latter  act  only  amends  the  eighth  section  of  the 
former,  and  declares  that  the  act  of  January  31  "shall  take 
effect  immediately." 

Judge  Pratt,  in  delivering  the  opinion  of  the  court  in  the  case 
just  cited,  says :  "  The  Legislature,  in  passing  the  act  (that  of 
March  20,  1849),  with  a  provision  to  submit  the  question  to  a 
vote  of  the  people,  assumed  that  the  Legislature  as  well  as  the 
people  were  vested  with  a  power  which  we  hold  they  do  not 
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possess.  In  amending  the  act,  we  have  the  right  to  suppose  that 
they  still  labored  under  the  same  impression.  They,  therefore, 
only  intended  to  amend  what  they  supposed  to  be  a  valid  law 
of  the  land,  and  not  to  take  the  responsibility  of  re-enacting  the 
law  itself.  An  amendment  made  under  such  circumstances  can- 
not have  the  effect  to  make  a  void  law  valid." 

It  seems  to  me  that  in  this,  case,  the  Legislature  did  intend  to 
take  the  responsibility  of  re-enacting  the  law  itself,  and  that  the 
language  used  is  more  broad  and  significant  than  the  usual  dec- 
laration, "  that  this  act  shall  take  effect  immediately." 

I  am,  therefore,  of  the  opinion  that  the  provisions  of  the  statute 
in  reference  to  the  duty  of  the  supervisors  to  have  work  done  for 
them  done  by  contract,  are  valid,  and  have  been  legally  enacted, 
and  that,  consequently,  the  relators  have  no  legal  claim  against 
the  county  for  the  work  thus  done  contrary  to  these  provisions 
of  law  ;  and  the  motions  for  a  peremptory  mandamus  in  each 
case  must  be  denied. 


** 

ACHLEY'S  CASE. 
Supreme  Court,  First  District;  Special  Term,  December,  1856. 

LEGISLATIVE  PRACTICE. — POWERS  OF  "  COMMON  COUNCIL." — MODE 
OF  EXERCISE. — MANDAMUS. 

The  "  Common  Council"  of  the  city  of  New- York  now  consists  of  the  Aldermen 

and  Councilmen  only. 
The  Mayor  is  not  a  member  of  the  Common  Council,  although  an  officer  of 

the  "  Corporation." 
Powers  conferred  by  statute  upon  the  Common  Council,  may  be  exercised  by 

the  Aldermen  and  Councilmen  without  the  co-operation  of  the  Mayor ;  and  he 

has  no  veto  power  upon  their  exercise. 
The  exercise  of  a  power  to  appoint  to  office,  is  a  purely  executive  act ;  and  is  in 

no  sense  legislative. 

The  action  of  the  Mayor  upon  matters  passed  by  the  Common  Council,  is  con- 
fined to  such  resolves,  Ac,  as  will  take  effect  as  actt  or  lav*  of  the  Corporation; 

and  does  not  extend  to  resolves,  Ac.,  which  operate  only  as  acts  of  the  Common 

Council. 
The  form  of  communication  adopted  by  the  two  Boards,  in  exercising  powers 

conferred  upon  the  Common  Council,  cannot  enlarge   the  authority  of  the 

Mayor. 
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The   power  to  appoint  Commissioners  of  Deeds  being  vested  in  the  Common 

Council,  the  Mayor  has  no  veto  power  over  their  appointments. 
A  mandamus  is  the  proper  remedy  to  compel  the  proper  officer  to  administer  the 

oath  of  office  to  a  party  entitled  to  enter  upon  an  office. 
On  application  for  a  mandamus,  when  both  parties  are  heard,  and  there  is  no 

dispute  about  the  facts,  a  peremptory  mandamus  will  be  granted  in  the  first 

instance. 

I 

Application  for  a  mandamus. 

Julius  M.  Achley,  claiming  to  have  been  appointed,  by  the 
Common  Council  of  the  city  of  New-York,  a  commissioner  of 
deeds,  applied  to  the  clerk  of  the  city  and  county  of  New- 
York,  to  be  sworn  in.  The  clerk  refused  the  application,  on 
the  ground  that  no  valid  appointment  had  been  made,  the  reso- 
lution of  the  Common  Council  having  been  vetoed  by  the  Mayor. 
A  mandamus  was  now  applied  for,  to  compel  the  clerk  to  ad- 
minister the  oath. . 

John  Foot,  for  the  motion. 
R.  J.  Clark,  opposed. 

DAVIES,  J.— By  the  act  of  March  7,  1848  (Laws  of  1848, 
ch.  75),  it  is  declared  that  "  commissioners  of  deeds,  in  the  cities 
of  this  State,  shall  be  appointed  by  the  Common  Council  of 
such  cities  respectively." 

It  thus  seems  that  the  act  confers  the  power  of  appointment 
on  the  Common  Councils  of  the  respective  cities  of  this  State, 
exclusively,  without  the  concurrence  or  co-operation  of  any  other 
body. 

In  relation  to  appointments  made  in  and  for  this  city,  it  be- 
comes necessary  to  inquire  what  is  the  Common  Council  of  this 
city,  and  who  compose  it. 

Section  1,  of  the  amended  charter  of  1830  (Dames'  Laws, 
199),  declares  that  the  Board  of  Aldermen  and  the  Board  of 
Assistants  shall  "  together  form  the  Common  Council  of  the  city." 

Section  1,  of  the  amended  charter  of  1853  (Dames'  Laws, 
210),  declares  that  the  Board  of  Aldermen  and  the  Board  of 
Councilmen  shall  "  together  form  the  Common  Council  of  the 
city." 

It  would  seem,  therefore,  to  be  quite  clear,  without  any  nega- 
tive words,  that  the  Common  Council  of  this  city  was  composed 
only  of  the  Board  of  Aldermen  and  the  Board  of  Councilmen. 


NEW-YORK.  37 


Achley's  Case. 


But  it  will  be  recollected,  that  previous  to  the  amended  charter 
of  1830,  the  Mayor  and  Recorder  of  the  city,  by  virtue  of  the 
then  existing  charter,  were  members  of  the  Common  Council, 
and  sat  with  the  Aldermen  and  Assistants,  when  assembled  in 
Common  Council.  (Montg.  Charter,  §  14 ;  Davies'  Laws,  175.) 
By  section  15  of  the  amended  charter  of  1830  (Dames'  Laws, 
201),  it  is  declared  that  "  neither  the  Mayor  nor  Recorder  of  the 
city  of  New- York  shall  be  a  member  of  the  Common  Council 
thereof,  after  the  second  Tuesday  of  May,  1831."  This  express 
prohibition,  coupled  with  the  declaration  in  the  amended  charter, 
would  seem  to  make  it  clear,  beyond  question,  that  the  Common 
Council  is  solely  composed  of  the  Board  of  Aldermen  and  the 
Board  of  Councilmen,  and  that  the  Mayor  cannot  be  regarded 
in  any  sense  as  part  of  the  Common  Council ;  and  it  follows, 
that  when  an  act  of  the  legislature  declares  certain  appointments 
shall  be  made  by  the  Common  Council,  it  means  the  Common 
Council  only,  without  the  concurrence  or  approval  of  the  Mayor. 
I  know  of  no  rule  applicable  to  the  construction  of  statutes  which 
would  authorize  such  a  reading  of  that  now  under  consideration, 
so  as  to  require  the  co-operation  of  any  other  body.  It  seems  to 
me,  that  the  power  of  appointment  is  conferred  by  the  laws  ex- 
clusively upon  the  Common  Council,  to  be  exercised  by  them, 
irrespective  of  the  concurrence  or  non-concurrence  of  the  Mayor 
or  any  other  functionary. 

The  exercise  of  the  power  of  appointment  to  office  is  a  purely 
executive  act ;  and  when  the  authority  conferred  has  been  exer- 
cised, it  is  final,  for  the  term  of  the  appointee. 

That  the  power  to  make  appointments  to  office  was  regarded 
by  the  Legislature  as  the  exercise  of  executive  authority,  is  appa- 
rent from  section  9  of  the  amended  charter  of  18M.  (Dames' 
Laws,  205.) 

By  that  section  it  is  provided,  that  no  committee  or  member 
of  the  Common  Council  "  shall  perform  any  executive  business 
whatever,  except  such  as  is  or  shaU  be  especially  imposed  on 
them  by  the  laws  of  this  State,  and  except  that  the  Board  of 
Aldermen  may  approve  or  reject  the  nominations  made  to  them 
as  hereinafter  provided"  The  power  to  appoint  to  office  is  re- 
garded as  a  political  or  executive  power,  to  be  exercised  by  the 
person  authorized  to  execute,  according  to  his  discretion.  Chief 
Justice  Marshall,  in  Marbury  v.  Madison  (1  Cranch,  137),  says: 
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"  When  he  (the  President)  has  made  an  appointment,  he  has 
exercised  his  whole  power,  and  his  discretion  has  been  com- 
pletely applied  to  the  case.  If,  by  law,  the  officer  be  removable 
at  the  will  of  the  President,  then  a  new  appointment  may  be 
immediately  made,  and  the  rights  of  the  officer  are  terminated. 
But,  as  a  fact  which  has  existed  cannot  be  made  never  to  have 
existed,  the  appointment  cannot  be  annihilated,  and,  conse- 
quently, if  the  officer  is  by  law  not  removable  at  the  will  of  the 
President,  the  rights  he  has  acquired  are  protected  by  law,  and 
are  not  resumable  by  the  President.  They  cannot  be  extin- 
guished by  executive  authority."  *  *  *  It  is  perfectly  ap- 
parent, therefore,  that  the  exercise  of  the  power  of  appointment 
to  office  is  not  a  legislative  act. 

Laws,  or  acts  of  the  Legislature  in  the  nature  of  laws,  are  re- 
pealable  at  the  will  of  the  law-maker,  subject  to  the  inhibition, 
in  the  Constitution  of  the  United  States,  that  no  law  shall  -be 
passed  impairing  the  obligation  of  contracts.  We  have  seen 
that  no  such  power  exists  in  reference  to  appointments  to  office. 
When  the  act  is  performed,  it  is  irrevocable.  Chief  Justice 
Marshall  further  says,  in  the  case  above  cited :  "  Mr.  Marbury, 
then,  since  his  commission  was  signed  by  the  President  and 
sealed  by  the  Secretary  of  State,  was  appointed ;  and  as  the  law 
creating  the  office  gave  the  officer  a  right  to  hold  for  five  years, 
independent  of  the  executive,  the  appointment  was  not  revoca- 
ble, but  vested  in  the  officer's  legal  rights,  which  are  protected 
by  the  laws  of  his  country." 

It  was  claimed  on  the  argument,  that,  notwithstanding  the 
appointment  was  given  exclusively  to  the  Common  Council,  and 
that  the  Mayor  was  not  a  member  thereof,  yet  the  action  of  the 
Common  Council  was  subject  to  his  approval  or  rejection, — as 
the  two  Boards  had  communicated  to  each  other  their  action 
upon  this  subject  in  the  form  of  a  resolution,  and  as  section  12 
of  the  charter  of  1830  requires  that  any  act,  ordinance,  or  reso- 
lution, which  shall  have  passed  the  two  Boards  of  the  Common 
Council,  before  it  shall  take  effect  shall  be  presented  to  the 
Mayor  for  his  approval.  If  he  approve,  he  shall  sign  it ;  if  he 
disapproves,  he  shall  return  it,  within  ten  days,  to  the  Board  in 
which  it  originated,  with  his  objections. 

By  section  13  it  is  provided  that  the  Board,  to  which  such 
resolution,  act,  or  ordinance  was  returned,  should  proceed  to  re- 
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consider  the  same,  and  if  a  majority  of  the  members  elected 
should  repass  it,  the  same  should  be  sent  to  the  other  Board, 
where  the  same  was  to  be  reconsidered,  and  if,  thereupon,  a  like 
majority  approved  thereof,  then  the  same  should  "  take  effect  as 
an  act  or  law  of  the  Corporation" 

By  section  li  of  the  same  charter,  it  is  provided,  that  if  the 
Mayor  should  not  return  any  act,  ordinance,  or  resolution  so  pre- 
sented to  him,  within  the  time  limited  for  that  purpose,  it  shall 
take  effect  in  the  same  manner,  that  is,  "as  an  act  or  law  of  the 
Corporation"  as  if  he  had  signed  it. 

By  section  5  of  the  amended  charter  of  1853,  a  vote  of  two- 
thirds  of  the  members  elected  to  each  Board  is  required  to  repass 
any  act,  resolution,  or  ordinance  which  shall  have  been  returned 
by  the  Mayor  with  his  objections. 

By  reference  to  section  1  of  the  amended  charter  of  1850,  it 
will  be  seen  that  the  legislative  power  of  the  Corporation  of  the 
city  of  New-York  is  vested  in  the  Board  of  Aldermen  and  Board 
of  Assistants,  now  Board  of  Councilmen. 

It  is  apparent,  from  these  provisions  of  the  charter,  that  the 
action  of  the  Mayor  is  confined  to  such  matters  as  shall  have 
passed  both  Boards,  and  which,  with  or  without  his  sanction, 
would  " take  effect  as  an  act  or  law  of  the  Corporation"  We 
have  seen  that  the  law  conferring  the  power  of  appointment  of 
commissioners  of  deeds  devolved  its  exercise  upon  the  Common 
Council,  and  not  upon  the  Corporation  of  the  city.  The  act  or 
resolution  of  appointment  became  an  act  of  the  Common  Coun- 
cil, and  not  an  act  or  resolution  of  the  Corporation,  and  it  is  only 
in  reference  to  the  latter  that  the  co-operation  of  the  Mayor  is 
invoked.  The  Mayor,  as  the  executive  of  the  Corporation,  its 
chief  officer,  has  properly  confided  to  him  a  supervision  of  any 
act,  ordinance,  or  resolution  which  is  to  take  effect  as  an  act  or 
law  of  the  Corporation ;  but  it  does  not  follow,  from  this,  that 
such  supervision  or  control  exists  as  to  executive  duties  devolved 
by  law  upon  the  Common  Council. 

It  was  conceded  in  the  argument  that,  if  the  Common  Coun- 
cil had  met  in  a  joint  meeting  of  the  two  Boards,  and  made  these 
appointments,  the  Mayor  would  have  had  no  authority  or  right 
to  have  interfered. 

I  cannot  see  that  the  form  of  communication  which  the  two 
Boards  have  adopted  to  communicate  to  each  other  their  deter- 
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mination,  in  reference  to  these  appointments,  changes  or  affects, 
in  the  least,  the  powers  or  rights  of  any  of  the  departments  of 
the  city  government. 

The  Boards  might  have  communicated  with  each  other  by 
letter,  committees,  or  messengers.  "What  the  law  requires  is, 
that  a  majority  of  each  should  concur  in  an  appointment ;  and 
when  such  concurrence  is  ascertained,  the  appointment  becomes 
absolute,  irrevocable,  and  complete  for  the  term  of  the  appointee. 
The  Boards  having  adopted  the  form  of  a  resolution  for  the  pur- 
pose of  more  easily  or  conveniently  communicating  with  each 
other,  cannot  in  any  way  alter  or  affect  the  legality  of  their  pro- 
ceedings, and  render  inchoate  or  ineffectual  what  would  other- 
wise be  complete  and  final. 

The  result  of  my  examination  is,  that  the  appointment  of  the 
applicant,  Julius  M.  Achley,  became  complete  by  the  action  of 
the  two  Boards  of  the  Common  Council,  without  the  concurrence 
of  the  Mayor,  and  that  his  assent  or  dissent  thereto  can  in  no 
way  affect  its  validity. 

That  it  was  the  duty  of  the  county  clerk,  on  being  furnished, 
as  he  has  been,  with  the  certified  copy  of  the  proceedings  of 
both  Boards  of  the  Common  Council,  showing  said  appointment, 
to  administer  to  him  the  usual  oath  of  office. 

Upon  such  refusal,  it  is  well  settled  that  if  the  applicant  is 
entitled  to  the  office,  it  is  the  duty  of  this  court  to  award  a  man- 
damus to  the  proper  officer  authorized  to  administer  the  oath  of 
office,  requiring  him  so  to  do.  (Exp.  Heath,  3  Hill,  42.) 

A  peremptory  mandamus  should  issue.  On  an  application  for 
a  mandamus,  when  both  parties  are  heard,  and  there  is  no  dis- 
pute about  the  facts,  and  the  law  is  with  the  application,  a 
peremptory  mandamus  will  be  granted  in  the  first  instance. 
(Exp.  Rodgers,  7  Cow.,  526.) 

Entertaining  no  doubts  that  the  applicant  has  been  duly  and 
legally  appointed  a  commissioner  of  deeds,  and  that  it  is  the 
duty  of  the  county  clerk  to  administer  to  him  the  oath  of  office 
required  by  law,  let  a  peremptory  mandamus  issue  for  that 
purpose. 

As  I  understand  that  the  refusal  of  the  county  clerk  was  based 
solely  on  the  ground  that  it  was  important  for  the  interests  of 
the  public  to  have  the  question  of  the  right  of  the  applicant  to 
the  office  judicially  settled,  I  shall  award  no  costs  against  him. 
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AHOYKE  a.  WOLCOTL 

Supreme  Court,  First  District;  Special  Term,  December,  1856. 
DISCOVERY  OF  BOOKS  AND  PAPERS. — DENIAL  OF  POSSESSION. 

Where,  upon  a  motion  to  vacate  an  order  for  discovery  made  under  the  Revised 
Statutes  (2  Rev.  Stats.,  3  ed.  262,  §§  30,  36),  the  party  denies  positively,  under 
oath,  the  possession  of  the  books,  <fec.,  ordered  to  be  produced,  the  order  must 
be  vacated. 

Motion  to  vacate  an  order  for  discovery. 

This  action  was  brought  by  Ahoyke,  a  Chinaman,  against  two 
defendants — Wolcott  and  Westray.  The  plaintiff  having  ob- 
tained an  order  under  the  Revised  Statutes  requiring  defendants 
to  produce  certain  letters ;  the  defendants  now  moved,  upon 
affidavit  by  each  of  them  denying  that  the  papers  called  for 
were  in  the  possession  or  under  the  control  of  either  of  them,  to 
vacate  the  order. 

Daniel  D.  Lord,  for  the  motion. 
David  Dudley  Field,  opposed. 

DAVIES,  J. — Section  33  of  the  Revised  Statutes  referred  to 
(2  Rev.  Stats.,  3  ed.  262,  §  33),  directs  that  any  order  for  dis- 
covery granted  in  pursuance  of  the  provisions  of  the  statute 
may  be  vacated  on  the  following  grounds : 

1.  On  satisfactory  evidence  that  it  ought  not  to  have  been 
granted. 

2.  On  the  discovery  sought  being  made. 

3.  When  the  party  who  is  called  on  to  make  the  discovery 
denies,  under  oath,  the  possession  or  control  of  the  oooks,  papers, 
&c.,  ordered  to  be  produced. 

Such  oath  has  been  made  in  this  case  by  the  parties  called  on 
to  make  the  discovery,  and  as  it  is  made  in  conformity  with  the 
provisions  of  the  statute,  I  do  not  feel  that  I  have  any  power  to 
look  behind  that  denial.  I  might  speculate  on  the  subject,  and 
say  that  it  is  natural  the  defendants  should  have  in  their  posses- 
sion or  under  their  control  these  letters,  and,  therefore,  it  op- 
erates hardly  on  the  plaintiff  that  he  cannot  ascertain  their 
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whereabouts,  and  thus  compel  their  production.  It  seems  to 
me  that  the  statute  intended  to  leave  with  the  defendants  the 
responsibility  of  denying  under  oath  the  possession  or  control  of 
the  papers ;  and  if  they  made  such  denial,  the  power  of  the  court 
was  exhausted. 

This  is  certainly  the  view  taken  by  the  Superior  Court  in  the 
case  of  Hoyt  v.  The  American  Exchange  Bank  (1  Duer,  652), 
and  that  case  was  very  carefully  considered.  Judge  Bosworth 
says,  in  delivering  the  opinion  of  the  court,  that  "  if  in  answer 
to  the  order,  the  opposite  party  denies  fully  and  explicitly  that 
there  are  any  such  entries,  books,  or  papers,  under  his  control, 
that  is  an  end  of  the  application.  He  cannot  be  subjected  to  a 
fishing  examination  or  investigation  with  a  view  to  ascertain  the 
fact,  whether  he  has  or  has  not  books,  papers,  &c.,  which  may 
contain  evidence  relating  to  the  merits  of  the  action  or  of  the 
defence,  unless  he  is  examined  as  a  witness,  so  that  his  deposi- 
tion may  be  made  evidence  as  well  for  as  against  him." 

"  If  the  party  answer  distinctly  and  tmevasively,  as  to  the  pa- 
pers of  which  a  discovery  is  sought,  that  there  are  no  such 
papers  or  documents  in  his  possession  or  under  his  control,  the 
applicant  must  abide  by  the  answer,  so  far  as  the  proceedings  for 
a  discovery  are  concerned.  If  dissatisfied  with  the  result  of  the 
proceedings,  he  must  examine  him  as  a  witness,  or  rely  on  such 
other  evidence  as  he  may  be  able  to  command.  He  has  no  right 
to  have  a  general,  inquisitorial  examination  of  all  the  books, 
papers,  and  documents  of  his  adversary,  with  a  view  to  ascer- 
tain, if,  perchance,  something  cannot  be  found  which  will  possi- 
bly aid  him." 

In  these  views,  which  appear  to  me  eminently  sound,  I  con- 
cur, and  they  are  controlling  in  the  present  motion. 

The  counsel  for  the  plaintiff  referred  to  the  case  of  Southwel 
v.  Dwight  (2  Sandf.  S.  C.  7?.,  672),  as  establishing  a  different 
rule.  I  think  a  careful  examination  yet  will  show,  that  it  is  in 
harmony  with  the  case  first  cited.  It  was  apparent  there  that 
the  party  against  whom  the  discovery  was  sought  had  made  but 
slight  examination  to  ascertain  whether  the  paper  to  be  discov- 
ered was  in  his  possession  or  under  his  control ;  and  he  stated 
that,  to  the  best  of  his  knowledge  and  belief,  it  was  not  in  his 
possession  or  under  his  control. 

The  court  held  this  answer  as  insufficient,  and  upon  it  refused 


NEW-YORK.  43 


Porter  a.  Lord. 


to  vacate  the  order  requiring  the  discovery.  Sandford,  J.,  says : 
"  He  must  make  such  an  examination  to  enable  him  to  swear 
positively  that  the  papers  are  not  in  his  possession,  or  under  his 
control,  or  state  facts  with  his  denial,  when  expressed  as  it  is 
here,  which  will  show  that  such  denial  is  equivalent  to  the  posi- 
tive oath  required  by  the  statute." 

In  this  case  the  parties  have  sworn  positively  that  the  papers 
of  which  discovery  is  sought  are  not  in  their  possession,  or  un- 
der their  control,  and  in  compliance  with  the  mandate  of  the 
statute,  the  order  for  the  discovery  must  be  vacated ;  but  with- 
out costs  to  either  party. 


PORTER  a.  LORD. 

New- York  Superior  Court ;  Special  Term,  December,  1856. 
JUKISDICTION. — SUMMONS — WHERE  TO  BE  SERVED. 

In  all  actions  of  which  the  New- York  Superior  Court  has  jurisdiction  by  subdi- 
vision 1  of  section  23  of  the  Code  ;  and  in  an  action  against  several  persons 
jointly  liable  on  contract,  when  one  of  them  resides  in  the  city  of  New- York  ; 
the  summons  may  be  served  in  any  county  of  the  State,  and  the  service  will  be 
valid. 

It  is  only  in  those  actions  of  which  jurisdiction  is  acquired  by  the  fact  of  personal 
service  of  the  summons  on  all  the  defendants  within  the  city  of  New- York,  that 
service  of  the  summons  out  of  the  county  of  New-York  is  unauthorized  and 
invalid. 

Motion  to  set  aside  the  service  of  summons  and  complaint. 

This  action  was  brought  by  several  plaintiffs  against  two  de- 
fendants. Lord  and  Dougherty,  sued  as  joint  debtors.  The  de- 
fendant Lord  resided  in  New-York  city,  and  was  there  served 
with  summons  and  complaint.  The  defendant  Dougherty  re- 
sided in  Brooklyn,  and  was  served  in  that  city. 

The  latter  defendant  now  moved  to  set  aside  the 'service  made 
upon  him  in  Brooklyn,  upon  the  ground  that  the  Superior  Court 
had  no  jurisdiction  as  to  him,  and  could  acquire  none,  except 
by  a  service  ol  the  summons  within  the  city  and  county  of  New- 
York,  or  by  his  voluntary  appearance  in  the  action. 
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BOSWOETH,  J.* — This  court  has  jurisdiction  of  the  actions 
mentioned  in  sections  123  and  124  of  the  Code,  without  refer- 
ence to  the  residence  of  the  parties  (Code,  §  33,  siibd.  1). 

Its  jurisdiction  of  certain  other  actions  depends  upon  the  fact 
of  the  residence  of  all  the  defendants,  or  of  the  service  of  the 
summons  upon  all  of  them  personally,  within  the  city  of  New- 
York.  If  one  of  several  defendants  jointly  liable  on  contract 
resides,  or  is  personally  served  with  the  summons  in  that  city, 
this  court  has  jurisdiction  of  that  action. 

When  it  has  jurisdiction  of  the  action,  by  reason  of  the  resi- 
dence of  one  of  such  defendants,  or  the  service  of  a  summons 
upon  him  personally  within  the  city,  can  it  acquire  jurisdiction 
of  the  person  of  the  other  defendants  by  a  service  of  the  sum- 
mons upon  them  personally  in  any  county  of  the  State  other, 
than  the  city  and  county  of  New- York  ? 

The  Code  is  divided  into  two  parts  (§  8).  The  second  part  is 
distributed  into  fifteen  titles.  The  last  eleven  relate  to  actions 
in  the  Superior  Court,  as  well  as  to  those  in  the  Supreme  Court. 
Title  5  of  Part  II.  contains  the  provisions  which  prescribe  the 
manner  of  commencing  civil  actions.  They  shall  be  com- 
menced by  the  service  of  a  summons  (§  127).  The  summons 
may  be  served  by  the  sheriff  of  the  county  where  the  defendant 
may  be  found,  or  by  any  person  not  a  party  to  the  action  (§  133). 
These  sections  are  made  to  relate  to  the  Superior  Court  by  the 
express  provisions  of  section  8. 

These  sections,  and  subdivision  2  of  section  33,  are  in  harmo- 
ny with  each  other. 

If  the  action  be  one  which,  by  sections  123  and  124,  must  be 
tried  in  this  city,  then  the  Legislature  has  enacted  that  the  plain- 
tiff may  commence  it  in  the  Supreme  Court,  or  in  the  Superior 
Court,  or  in  the  Common  Pleas.  In  such  a  case,  the  summons 
from  either  court  may  be  served  in  any  part  of  the  State. 

If  all  the  defendants  reside  in  this  city,  the  same  course  may 
be  pursued. 

If  one  of  the  several  persons  jointly  liable  on  contract  resides 
in  the  city,  that  fact  alone  is  made  the  ground  of  jurisdiction. 
If  no  one  of  the  defendants  resides  in  this  city,  then  service 
within  the  city  is  made  indispensable  to  the  acquisition  of  juris- 

*  The  decision  was  approved,  upon  consultation,  by  all  the  justicea 
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diction.  If  the  action  be  such  that  a  plaintiff  may  proceed  in  it 
after  service  has  been  made  upon  one,  such  service  is  sufficient 
to  give  full  jurisdiction  of  the  action.  In  other  cases  the  service 
must  be  made  on  all  the  defendants  within  the  city. 

The  rule,  then,  briefly  expressed,  is  this : — "When  the  action 
must  be  tried  in  this  city  because  it  is  one  of  those  mentioned 
in  sections  123  and  124,  or  when  all  the  defendants  reside  in 
this  city,  or  when  one  of  several  defendants,  jointly  liable  on 
contract,  resides  in  the  city,  this  court  has  jurisdiction  of  the 
action,  and  the  defendants  may  be  served  with  the  summons  in 
any  county  of  the  State. 

Any  other  construction  would  lead  to  an  absurdity.  Actions 
for  the  partition  of  real  property,  and  for  the  foreclosure  of  a 
mortgage  of  real  property  situated  in  this  city,  must  be  tried 
within  it,  being  actions  which  are  enumerated  in  section  123. 
This  court  has  jurisdiction  of  them.  The  mortgagor  and  incum- 
brancers,  who  are  necessary  parties,  may  reside  in  Kings  and 
Westchester,  or  in  any  other  counties  of  the  State.  If  this  court 
cannot  proceed  in  the  action  until  all  the  necessary  parties  have 
been  served  with  the  summons  within  this  city,  the  fact  that  it 
has  jurisdiction  would  in  many,  if  not  in  most  of  such  cases,  be 
a  matter  of  no  practical  utility. 

Of  actions,  of  which  this  court  and  the  Common  Pleas  have 
jurisdiction,  either  for  the  reason  that  the  cause  of  action  has 
arisen,  or  the  subject  of  the  action  is  situated  within  this  city, 
such  jurisdiction  was  conferred  to  enable  them  to  aid  the  Supreme 
Court  in  transacting  business,  which  neither  the  latter,  nor  either 
of  these  courts,  alone,  could  perform.  The  law  which  provides 
by  what  means  the  Supreme  Court  shall  acquire  jurisdiction  of 
the  parties  to  such  actions,  declares  that  this  court  may  employ 
the  same  means  to  effect  the  same  end.  The  only  sections  which 
provide  that  a  summons  may  be  served,  and  how,  and  where, 
and  by  whom  it  may  be  served,  expressly  declare  that  those  ac- 
tions shall  apply  to  this  court,  with  the  same  force,  in  all  re- 
spects, as  to  the  Supreme  Court.  The  Code,  when  it  gave  juris- 
diction to  this  court,  to  be  exercised  concurrently  with  that 
possessed  by  the  Supreme  Court  in  the  same  cases,  enacted  by 
provisions  which,  in  terms,  are  as  applicable  to  the  one  court  as 
to  the  other,  that  the  summons  might  be  served  on  the  defend- 
ants in  any  county  of  the  State,  except  in  a  few  enumerated  cases. 
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If  a  valid  service  of  the  summons,  when  the  action  is  in  this 
court,  can  in  no  case  be  made  in  any  county  other  than  the 
county  of  New- York,  then  the  provision  which  makes  in  certain 
cases  service  within  the  city  essential  to  acquiring  jurisdiction, 
is  simply  absurd.  In  some  actions,  all  the  defendants  must  be 
BO  served,  or  the  court  will  have  no  jurisdiction.  In  others,  it 
is  enough  that  one  of  several  defendants  is  so  served.  In  other 
cases,  it  is  enough  that  one  of  several  defendants  resides  within 
the  city.  In  others,  it  is  essential  that  all  of  the  defendants  re- 
side within  the  city — that  is,  only  essential  when  jurisdiction 
depends  on  residence  alone.  In  others,  it  is  of  no  consequence 
where  any  of  the  defendants  reside. 

The  fact  that  service  within  the  city  is  required  in  certain 
cases,  of  course  implies  that  in  other  cases  it  may  be  made  out 
of  the  city.  Section  133  gives  the  general  rule  that  authorizes 
service  of  the  summons  in  any  county  in  which  the  defendant 
may  be  found.  That  general  rule  is,  by  section  33,  so  modified, 
as  to  certain  local  courts,  as  to  require  that  in  certain  actions 
the  summons  must  be  served  within  the  cities  in  which  those 
courts  respectively  sit.  .  That  is  the  only  modification  of  the 
general  right  to  serve  it  in  any  county.  I  think  it  is  quite  clear 
that  the  service  made  on  Dougherty  is  regular  and  valid. 

Persons  residing  out  of  this  city  are  not,  by  this  construction 
of  the  Code,  subject  to  inconveniences  which  they  would  not 
suffer  if  sued  in  the  Supreme  Court  in  the  First  District. 

That  court  may  remove  into  it,  by  order,  any  action  com- 
menced in  this  court,  and  may  change  the  place  of  trial,  unless 
the  action  be  one  which  by  sections  123  and  124  is  required 
to  be  tried  in  the  city  and  county  of  New-York. 

If  it  must  be  tried  in  this  city,  or  if  all  the  defendants  reside 
here — or  if,  in  an  action  like  the  present,  one  of  the  defend- 
ants resides  in  the  city — the  Legislature  has  authorized  suitors 
to  bring  their  actions  in  the  Supreme  Court,  in  this  court,  or  in 
the  Common  Pleas,  at  their  election.  It  has  given  to  each  court 
the  same  power  and  means,  in  such  actions,  to  acquire  jurisdic- 
tion of  the  parties.  And  inasmuch  as  this  court  has  jurisdic- 
tion of  this  action,  merely  by  reason  of  the  residence  of  Mr. 
Lord  within  the  city,  the  service  of  this  summons  made  on  Mr. 
Dougherty  in  Kings  County  was  regular  and  valid. 

The  motion  must  be  denied. 


NEW-YORK.  47 


The  Northern  Railway  Company  of  France  a.  Carpentier. 


THE  NORTHERN  RAILWAY  COMPANY  of  France  a. 
CARPENTIER. 

Supreme  Court,  First  District;  Special  Term,  December,  1856. 
ABREST. — EMBEZZLEMENT  OF  STOCKS. — STIPULATION  NOT  TO  SUE. 

A  complaint  by  a  moneyed  corporation,  which  shows  that  defendant  was  employed 
by  plaintiffs  as  their  officer  or  agent ;  that  in  that  fiduciary  capacity,  he  had 
access  to  the  papers  of  plaintiffs ;  that  by  means  thereof  he  abstracted  from 
the  possession  of  plaintiffs,  certificates  of  shares  in  the  stock  of  plaintiffs'  Com- 
pany, which  shares  were  owned  by  plaintiff's;  and  that  he  sold  the  same  and  em- 
bezzled the  proceeds ; — states  a  cause  of  action  upon  which  defendant  may  be 
arrested. 

A  complaint  which  shows  that,  under  like  circumstances,  defendant  abstracted 
from  the  possession  of  plaintiffs,  certificates  of  shares  in  the  stock  of  plaintiffs* 
Company,  which  certificates  were  deposited,  by  the  owners  of  them,  with  the  Com- 
pany for  safe  keeping ;  and  sold  the  same,  <ic. ; — also  states  a  cause  of  action 
upon  which  defendant  may  be  arrested. 

Where,  upon  vacating  an  order  of  arrest,  upon  the  ground  that,  upon  the  whole 
case  as  presented  upon  the  motion  to  vacate,  there  is  not  evidence  to  charge  the 
defendant  with  the  wrong  complained  of,  the  court  is  satisfied  that  there  was 
no  malice  in  causing  the  arrest,  and  that  there  was  probable  cause  for  procur- 
ing it, — the  discharge  may  be  granted  conditionally  upon  the  defendant's  stipu- 
lating not  to  bring  an  action  for  the  arrest 

Motion  to  vacate  an  order  of  arrest. 

This  action  was  brought  by  The  Northern  Railway  Company 
of  France  against  Charles  Carpentier,  Louis  and  Eugene  Grelet, 
Auguste  Parot,  Felicite  Dubud,  and  one  Guerin. 

The  complaint  set  out  two  distinct  causes  of  action. 

The  first  was  that  the  plaintiffs,  being  an  incorporation  created 
by  the  laws  of  the  empire  of  France,  doing  business  therein,  had 
in  their  employ,  on  or  about  August  26,  1856,  the  defendants 
Carpentier  and  Louis  Grelet,  the  former  as  cashier,  and  the  lat- 
ter as  under-cashier ; — that,  as  such  officers,  they  had  access  to 
the  bonds,  bills,  shares  of  stock,  and  other  valuable  things  be- 
longing to  the  plaintiffs,  or  deposited  with  them ; — that  the  said 
Carpentier  and  Grelet,  while  acting  in  such  fiduciary  capacity, 
with  the  aid  and  assistance  of  the  other  defendants,  abstracted 
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from  the  vaults  of  said  plaintiffs,  and  sold  and  converted  to  their 
own  use,  5,747  shares  of  the  stock  of  the  said  plaintiffs,  and  con- 
verted the  same  into  money,  and  with  the  same,  or  a  large  por- 
tion thereof,  secretly  departed  from  said  empire  of  France  and 
fled  to  the  United  States ; — that  the  actual  value  of  each  share 
of  said  stock  was  about  the  sum  of  two  hundred  dollars ; — and 
the  plaintiffs  claimed  that,  by  reason  of  the  said  acts  of  the  said 
defendants,  they  had  been  damnified  to  the  sum  of  one  million 
of  dollars  and  upwards. 

For  a  further  cause  of  action,  the  plaintiffs  alleged  that  the 
said  Carpentier  and  Grelet,  being  such  officers,  and  acting  in 
such  fiduciary  capacity,  with  the  aid  and  assistance  of  the  other 
defendants,  did  feloniously  embezzle  the  said  5,747  shares  of 
stock  and  the  coupons  attached,  and  did  unjustly  detain  the 
same,  and  did  conceal,  remove,  and  dispose  thereof,  so  that  the 
same  cannot  be  found  or  taken,  and  did  the  said  acts  with  the 
intent  that  the  same  should  not  be  found  or  taken,  and  with  the 
intent  to  deprive  the  plaintiffs  of  the  benefit  thereof. 

Upon  an  affidavit  stating  these  facts  (the  substance  of  which 
will  be  found  stated  in  our  report  of  a  previous  motion  in  the 
cause,  3  Ante,  259),  an  order  of  arrest  was  made,  authorizing 
the  arrest  of  all  the  defendants ;  and  by  virtue  of  it  they  were 
arrested,  except  the  defendant  Guerin.  A  motion  was  now 
made  by  the  defendants  Louis  and  Eugene  Grelet,  and  Parot 
and  Dubud,  to  vacate  said  order,  on  the  ground  that  it  was  im- 
providently  granted,  and  that  the  facts  set  forth  did  not  authorize 
their  arrest. 

B.  Galhraith  and  John  Townshend,  for  the  motion. — I.  An 
order  of  arrest  can  be  made  only  in  the  manner  and  under  the 
circumstances  prescribed  by  the  Code,  in  sections  178  to  183. 
The  order,  when  made,  is  that  of  an  officer,  not  that  of  the  court; 
and  it  is  void  unless  all  tfie  requisites  of  the  statute  are  complied 
with  before  it  is  issued.  (Staples  v.  Fairchild,  3  Comst.,  46 ; 
"White  Lead  Company  v.  Rochester,  /&.,  466 ;  Graham's  Pr., 
2  ed.,  141.) 

II.  The  right  to  the  order  is  independent  of  the  right  to  main- 
tain the  action,  or  of  the  sufficiency  of  the  complaint ;  and  the 
complaint  can  be  looked  at,  if  at  all,  only  as  an  item  of  evi- 
dence. 
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III.  The  papers  in  the  present  case  do  not  show  that  a  suffi- 
cient cause  of  action  exists.  The  only  taking  alleged  is  a  felo- 
nious one,  and  that — under  the  common  law,  which  must  be 
presumed  to  prevail  in  France,  (Throop  a.  Hatch,  3  Abbotts' 
Pr.  R.,  23 ;  Livingston  v.  Jefferson,  1  Brock.  203 ;  Hojt  v. 
Thompson,  1  Seld.,  345) — gives  no  right  to  a  civil  action. 

IY.  The  cause  of  action  shown,  if  any,  is  a  tort  committed  by 
one  alien  towards  another,  and  in  a  foreign  country.  No  action 
can  be  maintained  upon  such  a  tort  in  the  courts  of  this  State. 
(Hastings  v.  Farmer,  4  Comst.,  296 ;  Barnes  v.  Harris,  Ib.,  379 ; 
Western  v.  Mutual  Insurance  Company,  2  Kern.,  263 ;  Bard  v. 
Poole,  Ib.,  504 ;  Hoyt  v.  Thompson,  1  Sdd.,  340 ;  Burcle  v. 
Eckert,  3  Comst.,  136;  Abraham  v.  Plestoro,  3  Wend.,  566; 
Johnson  v.  Hunt,  23  Wend.,  95 ;  Oakley  v.  Morton,  1  Kern.,  25  ; 
Harmony  v.  Bingham,  2  Ib.,  107 ;  Lysten  v.  Wright,  2  Hill, 
320 ;  Scoville  v.  Canfield,  14  Johns.,  338 ;  Holm  an  v.  Johnson, 
Cowper,  343 ;  Mostyn  v.  Fabrigas,  II.,  161 ;  1  Chitt.  PI.,  268 ; 
1  Paine  &  Duer's  Pr.,  153;  2  Kent's  Comm.,  406;  Eafael  v. 
Yerelst,  2  W.  Bl,  1055  ;  Mayor  of  Berwick  v.  Ewart,  Ib.,  1068 ; 
Manly  v.  The  People,  3  Sekl,  302 ;  Campbell  v.  Perkins,  4  Seld., 
440 ;  Smith  v.  Bull,  17  Wend.,  323 ;  Adams  v.  The  People,  1 
Comst.,  177 ;  Glen  v.  Hodges,  9  Johns.,  67 ;  Gardner  v.  Thomas, 
14  Ib.,  134 ;  Johnson  v.  Dalton,  1  Cow.,  543 ;  Const.  U.  S.,  art. 
4,  §  2 ;  Bill  of  Bights,  §  1 ;  Hyde  v.  Goodnow,  3  Comst.,  266 ; 
Bristow  v.  Sequeville,  5  Exch.  R.,  275;  Story^s  Con/I,  of 
Laws,  16.) 

V.  The  taking  from  a  Company  certificates  of  stock  of  the 
Company,  cannot,  in  any  event,  constitute  a  cause  of  action. 
(Silsbury  v.  McCoun,  3  Comst.,  379;  Kobinson  v.  Damby,  3 
Barb.,  20;  The  People  v.  Loomis,  4  Den.,  380;  Decker  v. 
Mathews,  2  Kern.,  319;  Greene  v.  Clarke,  Ib.,  352;  1  Rev. 
Stats.,  4  ed.,  1223,  §  8 ;  Todd  v.  Crookshank,  3  Johns.,  432.) 

VI.  The  complaint  is  too  indefinite  and  uncertain.     1.  It 
should  state,  definitely,  whether  the  shares  were  the  property  of 
plaintiffs,  or  were  only  deposited  with  them  for  safe  keeping. 
2.  It  should  also  refer  to  the  law  by  which  plaintiffs  were  incor- 
porated.   (2  Rev.  Stats.,  699,  §  11 ;  Onondaga  Bank  v.  Carr,  17 

Wend.,  444;  Holyoke  Bank  v.  Haskins,  4  Sandf.,  675.) 

J.  Morrogh,  F.  R.  TiUou,  and  John  McKeon,  opposed. 

You  IV.— 4 
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DA  VIES,  J. — The  motion  in  this  case  has  been  most  elaborately 
and  ably  argued,  and  the  magnitude  of  the  amount  involved, 
and  the  very  general  attention  which  the  case  has  attracted, 
have  led  me  to  a  more  careful  consideration  of  the  case,  and  a 
more  critical  examination  of  the  numerous  authorities  cited, 
than  is  usual  in  motions  of  this  character. 

A  motion  has  heretofore  been  made  in  this  cause  for  the  dis- 
charge of  the  defendant  Felicite  Dubud,  on  the  ground  that  she 
being  a  female,  could  not  be  arrested  for  the  matters  complained 
of.  This  court  held  on  argument  that  the  facts  showed  that  the 
acts  complained  of  were  a  wilful  injury  to  property,  and  such  as 
authorized  the  arrest  of  a  female  under  subdivision  5  of  section 
179  of  the  Code. 

It  is  now  contended,  on  the  behalf  of  the  defendants  making 
this  motion,  that  the  plaintiffs  have  sustained  no  damage  by 
their  acts,  and  that,  therefore,  no  cause  of  action  exists  against 
them.  This  argument  concedes  the  truth  of  the  allegations  of 
the  complaint. 

Subdivision  1  of  section  179  of  the  Code,  declares  that  the 
defendant  may  be  arrested  in  an  action  for  the  recovery  of  dam- 
ages for  wrongfully  taking,  detaining,  or  converting  property. 
Subdivision  2  of  the  same  section  authorizes  the  arrest  of  a 
party  in  an  action  for  property  embezzled  or  fraudulently  mis- 
applied by  any  officer  or  agent  of  a  corporation,  in  the  course 
of  his  employment  as  such,  or  by  any  agent  or  other  person  act- 
ing in  a  fiduciary  capacity. 

By  their  argument  the  defendants  admit  the  taking,  detention, 
and  conversion,  as  alleged  in  the  complaint;  and  the  defendant, 
Louis  Grelet,  admits  that  while  acting  in  this  fiduciary  capacity, 
he  took  and  converted  to  his  own  use  the  shares  of  the  stock  of 
the  plaintiffs,  with  the  coupons  attached,  and  sold  and  disposed 
of  the  same,  and  received  the  proceeds  thereof.  The  plaintiffs 
allege  that  these  shares  of  stock  thus  taken  belonged  to  them, 
or  were  deposited  with  them  for  safe  keeping.  If  the  shares  be- 
longed to  the  plaintiffs — if  they  were  the  plaintiffs'  property,  as 
they  allege — I  am  unable  to  see  why  the  taking,  detention,  and 
conversion,  and  the  embezzlement  and  sale  thereof,  are  not  an 
injury  to  the  plaintiffs.  Certainly,  it  seems  to  me  that  the  un- 
faithful agent  cannot  be  permitted  to  say,  after  he  has  realized 
the  fruits  of  his  delinquency — "It  is  true,  I  have  taken  and 
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disposed  of  the  shares  of  stock  of  the  plaintiffs,  and  have  real- 
ized the  proceeds  thereof,  but  I  did  it  under  such  circumstances, 
that  no  legal  liability  can  be  created  or  claim  made  against  me 
for  the  property  thus  taken."  I  cannot  recognize  such  a  position 
as  sound  in  morals,  or  as  sustained  by  any  principle  of  law. 
The  plaintiffs  have  been  deprived,  by  the  fraudulent  act  of  the 
defendants,  of  what  they  claim  to  be  their  property,  and  the  de- 
fendants cannot  be  excused,  on  the  ground  that  their  fraudulent 
acts  have  conferred  no  title  upon  the  present  owners  and  hold- 
ers of  these  shares,  and  that,  therefore,  tbe  plaintiffs  are  not 
damnified. 

The  plaintiffs  further  say,  that  these  shares  were  owned  by 
them,  or  were  deposited  with  them  for  safe  keeping.  Does  it 
follow,  because  thus  deposited,  that  the  plaintiffs  have  sustained 
no  injury  by  the  abstraction  and  embezzlement  of  them  by  the 
defendants?  The  plaintiffs  allege  that  they  have  sustained  such 
injury,  and  no  fact  is  shown  by  the  defendants  which  contro- 
verts this  position.  I  am,  therefore,  justified  in  the  conclusion 
in  reference  to  this  branch  of  the  subject,  that,  as  to  such  shares 
of  stock  as  were  deposited  with  the  plaintiffs,  and  taken  and  dis- 
posed of  by  the  defendants,  they  were  deposited  with  the  plain- 
tiffs on  such  terms  and  conditions  as  would  make  them  responsi- 
ble to  the  owners  thereof  for  the  value  of  the  same,  especially 
when  such  loss  had  been  occasioned  by  the  acts  of  the  employees 
of  the  plaintiffs.  It  is  sufficient,  for  the  purpose  of  this  motion, 
to  say  that  the  plaintiffs  have  made  all  the  shares  and  coupons 
taken  and  converted,  their  property,  and  claim  the  same  as 
such ;  and  it  is  not  competent  for  the  defendants,  in  my  judg- 
ment, as  already  intimated,  to  exculpate  themselves,  by  assuming 
the  ground  that  their  acts  are  of  so  grave  a  character  that  the 
title  to  these  shares  has  never  been  changed. 

The  second  cause  of  action  is  that  authorized  by  section  206 
of  the  Code,  being  an  action  to  recover  the  possession  of  personal 
property.  There  is  no  doubt  that  this  is  a  substitute  for  the  re- 
lief heretofore  obtained  in  an  action  of  replevin.  (Iloberts  v. 
Randal,  3  Sandf.,  707 ;  Chappel  v.  Skinner,  G  How.  Pr.  7?., 
339.)  In  such  an  action  the  defendant  may  bo  arrested  when  he 
has  been  guilty  of  a  fraud  in  concealing  or  disposing  of  the 
property,  for  the  taking,  detention,  or  conversion  of  which  the 
action  is  brought.  (Code,  §  179,  siild.  4.)  To  maintain  this  ac- 
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tion,  it  is  not  essential  that  the  plaintiffs  should  be  the  owners  of 
the  property  taken,  detained  and  converted.  A  bailee,  trustee, 
or  any  other  person  who  is  responsible  to  his  principal,  may 
maintain  the  action,  and  the  lawful  possession  of  the  goods  is 
prima  facie  evidence  of  property.  (Edwards  on  Bailments, 
56 ;  Fantherce  v.  Brown,  13  Wend.,  63 ;  2  Burr.  Pr.,  2 ;  3  Hill, 
348.)  The  plaintiffs,  therefore,  being  in  possession  of  these 
shares,  whether  as  owners  or  as  bailees,  can  maintain  this  action 
to  recover  the  property  taken,  detained,  and  converted,  and,  so 
far  as  the  defendants  are  concerned,  are  to  be  treated  as  owners 
thereof. 

Are  the  facts,  upon  which  the  order  of  arrest  was  issued,  suf- 
ficiently established  to  authorize  its  detention  ?  In  my  judgment 
they  are  in  reference  to  all  of  the  defendants  but  Eugene  Grelet 
and  Felicite  Dubud. 

[The  Court  here  proceeded  to  discuss,  at  length,  the  evidence 
adduced  in  the  case  against  the  several  defendants,  and  to  show 
that  there  was  not  sufficient  against  Eugene  Grelet  and  Dubud, 
while  there  was  against  the  others.  We  omit  this  portion  of  the 
opinion.] 

The  motion,  therefore,  to  discharge  the  defendants  Eugene 
Grelet  and  Felicite  Dubud  from  arrest  in  this  cause  is  granted, 
on  their  stipulating  not  to  commence  any  action  for  unlawful 
imprisonment;  and  the  motion  as  to  the  other  defendants  is 
denied. 

Upon  the  settlement  of  the  order,  a  further  question  was 
raised  as  to  the  propriety  of  the  condition  imposed  upon  the  dis- 
charge granted ;  upon  which  question  a  further  argument  was 
heard. 

John  Townshend,  for  the  defendants  discharged,  contended 
that  the  application  to  vacate  the  order,  was  ex  debito  justitics, 
and  the  condition  suggested  could  not,  therefore,  be  imposed. 
He  cited  Cash  a.  Walls,  1  Barnw.  c&  Ad.,  375 ;  Abbott  v.  Green- 
wood, 7  Dowl.  Pr.  C.,  534 ;  Adlam  v.  Noble,  9  Ib.,  322 ;  Pearce 
v.  Chaflin,  9  Q.  B.  R.,  802 ;  Giraud  v.  Austin,  1  Dowl.,  N.  /£, 
703 ;  Bank  of  U.  S.  v.  Jenkins,  18  Johns.,  309. 

DAVIES,  J. — The  attention  of  the  Court  having  been  called  to 
the  condition  upon  which  the  order  to  discharge  the  defendants 
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Eugene  Grelet  and  Felicite  Dubud  was  granted,  I  have  looked 
again  into  the  practice  in  similar  cases. 

The  rule,  governing  the  courts  in  England,  is  thus  laid  down. 
(1  Arch.  Pr.,  by  Chitty,  703.)  "  Generally  speaking,  if  the  ap- 
plication (to  discharge  from  arrest)  is  successful,  the  judge  either 
orders  the  payment  of  the  costs  by  the  plaintiff,  and  restrains 
the  defendant  from  bringing  any  action  on  account  of  the  arrest 
upon  an  improper  affidavit,  or  else  leaves  the  defendant  to 
bring  such  action  without  making  any  order  as  to  costs."  The 
practice  in  the  courts  of  this  State  is  quite  universal,  to  im- 
pose such  a  stipulation  when  it  appears  that  the  arrest  was 
without  malice  and  upon  probable  cause.  No  malice  is  alleged 
in  this  case ;  and  that  it  was  on  probable  cause,  is  manifest  from 
the  fact  that  it  was  made  by  the  order  of  a  judge  of  this 
court,  upon  being  satisfied  that  sufficient  grounds  existed  to  au- 
thorize it. 

The  case  of  the  Bank  of  United  States  v.  Jenkins  (18  Johns.) 
305),  cited  by  defendant's  counsel,  sustains  this  practice. 

In  that  case,  the  attorney  for  the  plaintiffs  issued  a  ca.  so,. 
against  the  defendant,  and  caused  him  to  be  arrested  and  im- 
prisoned, when  absent  from  home,  in  a  distant  county  of  the 
State,  without  having  previously  issued  a  fi.  fa.  against  his 
property,  as  required  by  statute. 

The  court,  in  setting  aside  the  ca.  sa.  and  directing  the  de- 
fendant to  be  discharged  from  imprisonment,  say  : — "  As  the  at- 
torney of  the  plaintiffs  would  be  liable  to  an  action  for  false 
imprisonment,  and  as  there  might  be  some  doubt  as  to  the 
meaning  of  the  act,  and  he  may  have  acted  in  good  faith,  we 
think  we  have  a  right  to  impose  terms  on  the  defendant.  We 
therefore  grant  the  motion  on  condition  that  he  stipulates  not  to 
bring  an  action  for  false  imprisonment."  The  attention  of  the 
court  was  in  that  case  again  called  to  this  condition,  when  Spen- 
cer, chief  justice,  says: — "  We  have  again  looked  into  the  affida- 
vits on  which  the  motion  was  made,  on  the  first  day  of  the  terra, 
and  on  reconsidering  the  law,  we  are  satisfied  that  there  was 
nothing  to  warrant  the  practice  pursued  by  the  attorney  for  the 
plaintiffs ;  and  that  it  was  merely  an  experiment,  on  their  part, 
to  get  their  money,  supposing,  probably,  that  if  the  defendant 
was  taken  in  execution,  at  so  great  a  distance  from  home,  he 
•would  find  some  means  to  satisfy  the  debt."  The  court  there- 
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fore  directed  the  original  rule  to  be  amended  by  striking  out  the 
condition. 

In  this  case,  therefore,  there  was  no  intimation  of  any  want  of 
power  in  the  court  to  impose  such  a  condition,  but  on  the  con- 
trary, an  express  affirmation  and  exercise  of  it,  and  which  was 
only  waived  because  the  court  was  satisfied  that  the  arrest  of  the 
defendant  was  procured  by  malicious  motives  and  for  unjusti- 
fiable purposes. 

In  the  other  case  referred  to,  The  Merchants'  Bank  of  New- 
Haven  a.  Henry  Dwight,  Jun.,  in  the  Superior  Court,  the  de- 
fendant was  arrested  on  August  9, 1856,  by  virtue  of  an  order 
made  by  one  of  the  judges  of  that  court,  and  imprisoned  thereon. 

On  an  appeal  from  said  order,  the  case  was  heard  before  all 
the  six  judges  of  the  Superior  Court,  who,  on  December  11, 
1856,  decided  that  the  said  order  of  arrest  should  be  "  vacated, 
and  the  defendant  discharged  from  arrest  thereunder.  This 
order  is  made  upon  the  condition  that  the  said  defendant  shall 
within  ten  days  from  the  date  thereof  stipulate  not  to  bring  any 
action  for  false  imprisonment,  or  for  damages,  by  reason  of  his 
said  arrest,  and  deliver  such  stipulation  to  the  plaintiffs'  attorney 
in  this  action." 

It  was  upon  the  authority  of  this  and  other  cases,  and  the 
uniform  practice  of  the  courts  in  this  State  and  in  England,  that 
I  made  the  order  I  did,  in  vacating  the  order  of  arrest  in  this 
case  as  to  the  defendants  Eugene  Grelet  and  Felicite  Dubud.  I 
do  not  think  I  can  greatly  err  in  following  such  precedents.  Be- 
ing satisfied  that  there  was  no  malice  in  causing  the  arrest  of 
the  defendants  whose  discharge  I  have  directed,  and  that  there 
was  probable  cause  for  the  same,  the  proper  form  of  the  order 
to  be  entered,  is  like,  in  all  respects,  to  the  order  of  the  Superior 
Court  in  the  case  of  The  Merchants'  Bank  of  New-Haven  a. 
Henry  Dwight,  Jun. 
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CAMPBELL  a.  BUTLER. 
Supreme  Court,  First  District;  Special  Term,  December,  1856. 

SUPEEIOR   COUET. — REMOVAL   OF   CAUSE   INTO   SUPREME    CoUET. 

The  power  conferred  upon  the  Supreme  Court,  by  section  33  (subd.  2)  of  the  Code, 
to  remove  into  that  court  a  cause  pending  in  the  Superior  Court  or  Common 
Pleas,  is  a  discretionary  power. 

The  defendant,  in  an  action  commenced  in  the  Superior  Court,  of  which  that  court 
has  jurisdiction,  is  not  entitled  as  matter  of  right  to  have  the  cause  removed 
upon  the  ground  that  both  parties  are  residents  of  another  county,  and  the  cause 
of  action  one  which  by  section  125  is  triable  in  the  county  in  which  the  parties 
or  any  of  them  reside. 

Order  to  show  cause  why  this  action,  pending  in  the  Superior 
Court,  should  not  be  removed  into  the  Supreme  Court,  and  the 
place  of  trial  thereof  changed  to  Kings  county. 

This  action  was  brought  in  the  New-York  Superior  Court,  by 
Andrew  D.  Campbell  against  William  H.  Butler.  The  summons 
and  complaint  were  served  upon  the  defendant  in  the  city  of 
New- York. 

The  complaint  alleged,  that  the  defendant,  in  the  city  of  New- 
York,  being  owner  of  stock  in  The  Carpenters'  Steam  Surface 
Condenser  Manufacturing  Company,  induced  the  plaintiff,  by 
means  of  false  and  fraudulent  representations  that  a  certain 
assessment  laid  upon  the  shares  by  the  company  had  been  paid, 
to  buy  the  stock,  for  the  sum  of  eight  hundred  and  fifty  dollars ; 
whereas,  in  fact,  the  assessment  had  not  been  paid,  and  by  rea- 
son of  the  non-payment  the  stock  was  afterwards  declared  for- 
feited to  the  Company. 

The  defendant  before  answer  served  a  demand  in  writing 
"  that  the  trial  be  had  in  the  proper  county,  that  is  to  say  in  the 
county  of  Kings  ;"  and  thereupon,  the  demand  not  being  com- 
plied with,  he  moved  in  the  Supreme  Court  to  have  the  cause 
removed  into  that  court,  and  the  place  of  trial  changed  to  Kings 
county. 

The  moving  affidavit  showed  that  both  plaintiff  and  defendant 
were,  at  the  commencement  of  the  action,  residents  of  Kings 
county. 
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The  opposing  affidavits  showed  that  both  plaintiff  and  de- 
fendants were  regularly  engaged  in  business  in  New-York  city  ; 
and  that  thirteen  witnesses,  by  which  plaintiff  expected  to  prove 
the  allegations  of  his  complaint,  were,  with  one  exception,  either 
residents  of  the  city  or  regularly  engaged  in  business  there. 

If.  D.  Birdsall,  for  the  motion,  contended  that,  as  the  action 
was  not  one  of  those  embraced  under  sections  123  and  124  of 
the  Code,  the  defendant  had  a  right,  under  section  125,  to  have 
the  place  of  trial  laid  in  Kings  county  ;  subject  to  the  power  of 
the  court,  after  issue  joined,  to  change  the  place  of  trial  on  the 
ground  of  convenience  of  witnesses,  &c.  That  the  object  of  the 
provision  of  section  33,  subdivision  2,  authorizing  the  Supreme 
Court  to  remove  into  that  court  causes  brought  in  the  Superior 
Court  and  Common  Pleas,  was,  in  part,  to  secure  to  defendants 
in  such  cases  the  means  of  enforcing  the  right  to  have  the  action 
laid  in  the  proper  county.  That  the  court  was  bound  to  re- 
move the  cause  into  Kings  county,  on  the  ground  of  residence. 

Lyman  Abbott,  opposed. — I.  The  parties  being  both  regularly 
engaged  in  business  in  the  city  of  New- York,  may  be  considered 
residents  of  the  city.  (Towner  a.  Church,  2  Abbotts*  Pr.  7?.,  299.) 

II.  The  exercise  of  the  power  of  removal  conferred  by  section 
33  is  discretionary  with  the  court ;  and  should  not  be  exercised 
in  a  case  like  this,  where  the  transaction  sued  upon  was  had  in 
the  city  of  New- York,  and  the  parties  and  witnesses,  if  not  all 
actually  residents  of  the  city,  can  more  conveniently  attend  the 
trial  therein  than  anywhere  else. 

CLEEKE,  J. — This  is  a  motion  to  remove  into  this  court  a  cause 
pending  in  the  Superior  Court,  and  commenced  by  the  service 
of  summons  upon  the  defendant  in  the  city  of  New- York. 

Section  33  of  the  Code  declares  that  the  jurisdiction  of  the 
Superior  Court  shall  extend  to  such  actions  as  the  present,  where 
the  defendant  is  personally  served  with  the  summons  in  the  city 
of  New- York.  It  is  evident,  therefore,  that  the  Superior  Court 
has  jurisdiction  in  the  present  case,  and,  notwithstanding  the 
provisions  of  section  125,  may  proceed  to  the  trial  of  the  cause, 
unless  this  court  shall  direct  the  removal  of  the  action,  as  desired 
by  the  defendant. 
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Subdivision  2  of  section  33  of  the  Code  provides  that  "  the 
Supreme  Court  may  remove  into  that  court  any  action  brought 
under  this  subdivision,  and  pending  in  the  Superior  Court  or 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action  had 
been  commenced  in  the  Supreme  Court ;  such  order  for  removal 
and  for  change  of  place  of  trial  to  be  ordered  upon  motion,"  &c. 
It  is  contended  that  under  this  provision  the  defendant  is  enti- 
tled to  claim  the  removal  as  matter  of  right.  I  think  it  veiy 
clear,  however,  that  the  power  conferred  rests  entirely  in  the 
discretion  of  the  court ;  and  that  the  removal  should  not  be 
ordered,  unless,  upon  the  facts  shown,  the  court  can  see  good 
cause  for  directing  it. 

As  I  do  not  think  that  the  facts  shown  are  such  as  to  make  it 
appear  that  a  change  in  the  place  of  trial  is  desirable,  the  mo- 
tion is  denied,  with  ten  dollars  costs  to  plaintiff  to  abide  the 
event ;  but  without  prejudice  to  defendant's  right  to  renew  the 
motion  upon  the  ground  of  convenience  of  witnesses,  or  the  like. 


McCAFFERTY  a.  McCABE. 

Supreme  Court,  First  District  /  Special  Term,  December,  1856. 
INJUNCTION. — MUNICIPAL  CORPORATION. — CONTRACT. 

The  fact  that  a  contractor  employed  by  a  municipal  corporation  to  make  improve- 
ments— e.  g.  to  pave  a  street — is  proceeding  in  violation  of  his  contract,  does 
not  entitle  an  owner  of  real  estate  affected  by  the  improvement,  to  an  injunc- 
tion to  restrain  the  contractor  from  proceeding  unless  in  accordance  with  the 
contract 

Motion  to  dissolve  a  preliminary  injunction. 

This  was  an  injunction  suit  brought  by  Patrick  McCafferty 
against  Hugh  McCabe  and  the  Mayor,  &c.,  of  the  city  of  New- 
York.  The  facts  were,  that  the  corporation  had  determined 
that  Forty-eighth  street  in  the  city  of  New- York  should  bo 
paved ;  and  in  pursuance  with  the  charter  and  the  ordinance 
upon  that  subject,  they  had  entered  into  a  contract  with  the  de- 
fendant, McCabe,  to  do  the  work  in  a  specified  manner.  The 
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plaintiff  was  an  owner  of  real  property  upon  Forty-eighth  street ; 
and  brought  this  suit,  alleging  that  the  defendant,  McCabe,  was 
not  proceeding  in  accordance  with  his  contract,  and  praying  an 
injunction  to  restrain  him  from  proceeding  unless  in  compliance 
with  the  contract. 

A  temporary  injunction  had  been  granted,  which  defendants 
now  moved  to  dissolve. 

Stillwell  &  Swain,  for  the  defendant  McCabe. 

M.  V.  B.  Wilcoxson,  for  the  defendants,  the  Mayor,  &c. 

Beebe,  Donoliue  &  Dean,  for  plaintiff. 

DAVIES,  J. — I  am  unable  to  perceive  upon  what  principle  this 
court  can  be  called  on  to  interfere  in  this  case  by  injunction. 
The  proper  public  body  has  made  a  contract,  which  it  is  not 
alleged  is  improper  in  any  respect,  to  perform  for  the  corpora- 
tion certain  work.  It  is  not  denied  that  this  is  all  lawful,  or  that 
the  work  ought  not  to  be  done.  But  the  plaintiff  says  the  de- 
fendant is  not  doing  the  work  in  accordance  with  his  contract, 
and  asks  this  court  to  say  that  he  shall  only  do  it  in  conformity 
with  its  stipulations.  An  injunction  has  been  issued  in  con- 
formity with  this  prayer,  and  the  defendant  insists  he  has  done, 
and  always  has  been  doing  the  work  in  conformity  with  the  con- 
tract. If  this  injunction  stands,  it  must  be  followed  by  a  motion 
on  the  part  of  the  plaintiff  to  punish  the  defendant  for  a  con- 
tempt in  violating  it  by  not  doing  the  work  in  conformity  with 
the  contract,  while  he  alleges  that  he  has  not  violated  it,  because 
the  work  has  been  done  in  accordance  with  the  contract. 

Such  issues  cannot  be  conveniently  disposed  of  in  this  court, 
and  would  lead,  in  my  judgment,  to  withdrawing  from  the  ap- 
propriate public  officers  the  inspection  and  supervision  of  the 
great  amount  of  work  done  for  the  corporation.  The  plaintiff  is 
not  without  adequate  and  full  remedy.  As  a  tax-payer  he  can 
obtain  an  injunction,  if  his  premises  are  correct,  against  the  cor- 
poration from  paying  the  defendant  any  thing  on  account  of  his 
contract  until  he  shall  have  fully  complied  with  all  its  terms  and 
provisions  ;  or  he  may,  as  an  owner  of  property  benefited  by  the 
improvement,  and  to  be  assessed  by  the  corporation  to  reim- 
burse the  city  treasury  for  its  expense,  obtain  an  injunction  re- 
straining them  from  making  such  an  assessment,  until  the  de- 
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fendant  shall  have  fully  complied  with  his  contract.  Either  of 
these  remedies  are  open  to  the  plaintiff,  and  are,  in  my  opinion, 
far  more  effective  and  proper  than  the  one  now  sought. 

I  am  satisfied  the  present  injunction  cannot  be  sustained, 
either  on  principle  or  authority,  and  that  it  must  therefore  be 
dissolved. 


HOYT  a.  SHELDON.  / 1 

New-York  Superior  Court ;  General  Term,  December,  1856. 
SUPPLEMENTAL  ANBWEE. — WHEN  ALLOWABLE. 

Section  177  of  the  Code  has  provided  a  uniform  mode  of  bringing  before  the 
court  matters  of  defence  which  existed  when  the  answer  was  put  in,  but  of 
•which  the  defendant  was  then  ignorant,  as  well  as  matters  of  defence  which 
have  arisen  after  issue  joined.  That  is  to  be  done  by  supplemental  answer. 

As  section  469  continues  in  force  all  the  pre-existing  rules  and  practice  of  the 
courts  in  civil  actions,  not  inconsistent  with  the  Code  itself,  the  settled  rules 
and  practice  of  the  courts  of  law  and  of  chancery  must  be  consulted,  in  deter- 
mining whether  the  application  is,  in  substance,  one  of  strict  right,  or  is  ad- 
dressed solely  to  the  discretion  of  the  court. 

Such  applications  should  be  granted,  as  a  general  rule,  unless  they  have  been  too 
long  delayed,  or  are  clearly  frivolous,  or  the  defence  they  present  is  so  inequi- 
table in  its  nature  that  the  permission  sought  should  be  refused  for  that  cause. 

On  the  facts  of  this  case — Held,  that  the  motion  could  not,  properly,  have  been 
denied  on  the  mere  ground  of  laches. 

The  court  will  not,  as  a  general  rule,  after  the  time  to  answer  has  expired,  allow 
a  supplemental  answer  to  be  put  in,  to  set  up  a  technical  defence,  which  may 
operate  as  a  forfeiture  of  a  just  claim. 

But  when  the  cause  of  action  is  one  of  equitable  cognizance,  although  it  may  be 
one  of  strict  legal  right,  and  can  be  enforced  only  by  depriving  a  defendant 
of  property  bought  in  good  faith  from  an  assignee  of  a  common  debtor  of  the 
plaintiff  and  the  defendant,  and  which  property,  on  principles  of  general  equity, 
may  as  properly  be  applied  to  satisfy  the  claim  of  the  defendant  as  that  of  the 
plaintiff,  the  court  will  not  attempt,  on  such  a  motion,  to  determine  the  equities 
of  the  parties,  and  refuse  leave  to  sot  up  the  defence. 

The  court  will  not  do  so,  when,  upon  the  settled  principles  of  equity  proceedings, 
the  particular  defence  may  properly  be  overruled,  if  giving  effect  to  it,  accord- 
ing to  iU  legal  operation,  would  defeat  a  cau«e  of  action,  contrary  to  the  intent 
of  the  parties  to  the  transaction  which  constitutes  the  supposed  defence. 

When  it  cannot  well  be  decided,  except  upon  a  hearing  of  the  whole  case,  whether, 
as  between  the  parties  to  the  action,  it  would  be  inequitable  to  give  effect  to 
the  defence,  if  proved,  and  the  court  is  competent  to  dispose  of  that  question 
at  the  hearing,  as  may  be  just,  a  supplemental  answer  will  be  allowed. 
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Appeal  from  an  order  denying  a  motion  for  leave  to  file  a 
supplemental  order. 

This  action  was  commenced  by  Jesse  Hoyt  against  Abraham 
G.  Thompson,  The  Long  Island  Railroad  Company,  and  others, 
in  the  month  of  December,  1847.  It  was  brought  to  recover  a 
debt  originally  contracted  by  The  Long  Island  Railroad  Com- 
pany in  favor  of  the  Morris  Canal  and  Banking  Company.  The 
latter  Company,  being  indebted  to  the  State  of  Michigan,  in  De- 
cember, 1840,  assigned  this  debt,  and  others  owing  to  it,  to  that 
State,  as  security  for,  or  in  part  payment  of,  what  it  then  owed 
to  that  State.  It  is  alleged  that  this  transfer  was  made  without 
any  authority  from  the  directors  of  the  Morris  Canal  and  Bank- 
ing Company,  and  with  knowledge  of  the  officers  of  that  State 
that  the  Company  was  insolvent.  That  State  subsequently  sold 
the  debt,  and  new  securities  it  had  taken  for  the  payment  of  the 
same,  and  Abraham  G.  Thompson  purchased  them,  ostensibly 
on  his  own  account  alone.  Thompson  bought  them  on  the  24th 
of  May,  1843. 

In  May,  1841,  Richards  &  Selden  recovered  a  judgment  for 
$30,000  against  the  Morris  Canal  and  Banking  Company,  and 
subsequently  recovered,  and  obtained  by  assignments,  other 
large  judgments  against  the  Company.  In  the  latter  part  of 
1841,  they  filed  a  bill  in  the  Court  of  Chancery  of  New-Jersey, 
against  the  Company,  alleging  its  insolvency,  and  obtained  an 
order  appointing  receivers  of  its  property  and  effects. 

The  plaintiff  and  others,  in  1844,  purchased  of  Richards 
&  Selden  these  said  judgments,  and  took  a  conveyance  to  S. 
Sanxay.  The  receivers,  in  November,  1845,  by  order  of  the 
Court  of  Chancery  of  New- Jersey,  assigned  the  claim  of  the 
receivers  in  respect  to  this  debt  and  other  claims,  to  Sanxay, 
in  part  payment  of  the  judgment  in  favor  of  Richards  &  Selden, 
that  court  having  decreed  that  such  judgment  was  entitled  to 
priority  of  payment  out  of  the  assets  of  the  Company.  Sanxay 
subsequently  assigned  the  same  and  the  judgment,  to  the  plain- 
tiff, he  having  become  sole  owner. 

The  plaintiff  applied  to  Thompson  and  Mr.  Fisk,  president  of 
the  Railroad  Company,  and  requested  them  to  account  to  him 
for  said  debt,  securities,  and  interest,  amounting  in  all  to  some 
$65,000.  This  they  refused  to  do.  The  bill  prays,  among  other 
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things,  that  Thompson  be  decreed  to  assign  a  bond  and  mort- 
gage he  had  taken  of  the  Railroad  Company  to  secure  $40,000 
of  the  debt ;  and  that  he,  or  Fisk,  or  both,  should  pay  him  all 
money  received  by  them  on  account  of  such  debt  and  interest. 
Thompson,  Fisk,  and  the  Eailroad  Company  demurred  to  the 
bill.  The  proceedings  on  the  demurrer  are  reported  in  3  Sand- 
ford's  S.  C.  R,  416,  and  1  Selden,  320. 

After  the  decision  by  the  Court  of  Appeals,  in  1851,  overruling 
the  demurrers,  Thompson  died.  Sheldon  subsequently  quali- 
fied as  his  executor,  and  answered  the  bill  on  December  30, 1854. 

In  April,  1855,  an  order  was  made  by  consent,  appointing 
Abraham  Underbill,  Esq.,  a  referee,  to  take  the  testimony  in  this 
action,  and  report  the  same  to  the  court. 

On  November  9,  1855,  Mr.  George  Griswold  was  examined, 
and  gave  testimony  tending  to  show,  that  he  was  in  fact  inter- 
ested in  the  purchase  of  the  debt  in  question  made  by  Thomp- 
son, at  the  time  it  was  made,  but  that  he  parted  with  all  his  in- 
terest to  Thompson  before  any  claim  had  been  made  upon  the 
latter  by  Hoyt.  That  Hoyt,  since  this  action  was  commenced, 
had  preferred  claims  against  Griswold,  arising  out  of  his  trans- 
actions with  the  Moms  Canal  and  Banking  Company,  and  those 
claims  became  the  subject  of  a  litigation  between  them.  The 
suit  was  settled,  and  Hoyt  executed  a  release  to  Griswold  dated 
November,  17, 1853.  That  was  produced  in  evidence,  subject  to 
the  objection  of  the  plaintiff,  and  marked  Exhibit  A.  &  A.  To 
avoid  the  necessity  of  making  the  whole  release  a  part  of  the 
evidence,  and  to  gratify  Mr.  Griswold,  who  desired  that  it  might 
not  be  done,  by  agreement  of  the  counsel  then  attending  before 
the  referee,  a  stipulation,  entitled  in  this  action,  was  entered 
upon  the  referee's  minutes  as  a  part  of  the  proceedings  had  be- 
fore him,  and  which  stipulation  was  in  the  following  terms  : 

"  It  is  stipulated  on  the  part  of  the  attorneys  of  the  defendants 
respectively,  that  all  the  recitals  and  premises  contained  and  set 
forth  in  the  release  from  Jesse  Hoyt  to  George  Griswold,  marked 
Exhibit  A.  &  A,  offered  in  evidence  on  the  part  of  the  defend- 
ants, relates  to  matters  and  things  having  no  connection  with  the 
subject  of  the  plaintiff's  claim  in  this  action  ;  and  thereupon  it 
is  consented  on  the  part  of  the  plaintiff  that,  as  such  recitals  and 
premises  of  said  release  are  of  the  private  concern  of  said  Gris- 
wold, the  defendants  may  give  in  evidence,  and  make  an  exhibit 
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of,  only  the  operative  or  releasing  clause  of  said  instrument,  said 
plaintiff  not  waiving  any  objection  made  on  his  part  to  the  ad- 
missibility  of  said  release  as  evidence  in  this  cause.  New- York, 
December  5,  1855." 

"  The  operative  clause  referred  to,  was  as  follows  :" 

It  is  then  set  forth  in  the  minutes  of  the  proceedings  before 
the  referee.  It  releases  Griswold  from  every  claim  or  demand 
of  Hoyt,  past,  present,  or  future,  by  reason  of  all  or  any  of  the 
claims,  demands,  or  matters  herein  before  recited  or  referred  to, 
and  each  of  them,  and  also  for  or  by  reason  of  any  matter, 
cause,  or  thing  whatsoever,  from  the  beginning  of  the  world  to 
the  day  of  the  date  of  these  premises. 

Mr.  Jordan,  the  counsel  of  Sheldon,  was  not  present  when 
Mr.  Griswold  was  examined,  and  the  release  was  produced,  nor 
when  the  stipulation  was  given.  His  affidavit  showed,  "  that  de- 
ponent neither  made,  nor  consented  to  any  such  stipulation,  nor 
authorized  or  empowered  any  other  person  to  do  so,  on  his  be- 
half as  counsel  for  Sheldon.  That  it  is  prejudicial  to  the  rights 
of  Sheldon,  and  he  doubts  and  disbelieves  that  it  is  according 
to  the  truth."  (It  is  not  pretended  in  the  affidavits  that  the  at- 
torney of  Sheldon  was  present.)  Mr.  A.  L.  Jordan  also  deposed, 
"  that  the  report  of  the  referee  is  erroneous,  in  stating  that  he 
was  present  before  the  referee  when  the  stipulation  was  made. 
That  he  is  verily  of  the  opinion  that  it  is  important  to  the  rights 
of  the  defendants  in  this  action,  that  a  supplemental  answer  be 
filed,  setting  up  said  release  as  a  matter  of  defence."  All  proceed- 
ings before  the  referee  were  formally  closed  on  March  7,  1856. 

On  May  7,  1856,  the  defendants  served  notice  of  a  motion  to 
be  made  on  the  aforesaid  affidavits  and  other  papers,  on  the  15th 
of  that  month,  for  an  order,  that  the  proofs  be  opened,  and  leave 
granted  to  each  defendant  to  put  in  a  supplemental  answer  set- 
ting up  said  release  as  a  defence,  and  for  a  further  order  cor- 
recting the  report  of  the  referee,  in  respect  of  any  consent  by 
Sheldon,  or  his  attorneys  or  counsel,  to  the  stipulation  referred 
to  therein, — so  that  it  shall  appear  upon  the  record  by  said  re- 
port, according  to  the  fact,  that  said  Sheldon  did  not  consent 
thereto,  or  in  any  manner  become  a  party  to  the  same  ;  and  for 
a  further  order  that  said  referee  return  as  a  part  of  the  evidence 
before  him,  a  true  copy  of  the  whole  of  said  release ;  and  for 
other  relief. 
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The  motion  was  heard  before  Mr.  Justice  Duer,  who,  by  order 
dated  May  31,  1856,  denied  the  same.  But  the  order  provided 
that  the  defendants  have  leave  to  produce  and  read  the  release 
on  the  trial  of  said  cause,  subject  to  all  legal  exceptions  on  the 
part  of  the  plaintiff,  and  that  the  cause  be  placed  on  the  calen- 
dar of  the  next  June  term  for  trial. 

From  so  much  of  the  order  as  refused  leave  to  file  a  supple- 
mental answer,  and  denied  the  application  to  correct  the  ref- 
eree's report,  the  defendant  Sheldon  now  appealed  to  the  Gen- 
eral Term.  Other  facts  are  stated  in  the  opinion  of  the  Court. 

A.  L.  Jordan,  for  appellant. 

William  M.  Eoarts,  for  plaintiff,  insisted  that  the  order  ap- 
pealed from  should  be  upheld  on  three  grounds : — I.  That  the 
moving  party  had  shown  great  laches  in  making  the  motion, 
and  his  motion,  so  long  delayed,  was  not  entitled  to  the  favor  of 
the  court. 

II.  That  the  release  by  plaintiff  of  Griswold,  as  shown  upon 
the  proofs,   constituted  no   defence  to  Thompson's    executors 
against  the  plaintiff's  claim  (1  Story's  Eq.  Jur.,  §  145). 

III.  That  if  a  legal  defence,  such  release  would  become  so 
only  by  technical  operation,  against  the  intent  of  the  parties  to  it, 
and  entirely  outside  of  the  subject  and  consideration  of  such  re- 
lease.    In  such  a  case,  the  aid  of  the  court  is  always  refused  to 
assist  a  legal  defence,  which  is  inequitable  and  unconscionable 
(Fulton  Bank  v.  Beach,  1  Paige,  432 ;  S.  <?.,  3  Wend.,  573 ;  Pack- 
son  v.  Varick,  2  Wend.,  294). 

By  the  Court.* — BOSWORTH,  J. — The  Code  (section  177)  pro- 
vides that  a  defendant  may  be  allowed,  on  motion,  to  make  a 
supplemental  answer,  alleging  facts  material  to  the  case,  occur- 
ring after  the  former  answer,  or  of  which  he  was  ignorant  when 
his  former  answer  was  made. 

This  section  provides  a  uniform  mode  of  bringing  before  the 
court,  not  only  facts  which  existed  when  the  answer  was  put  in, 
but  of  which  the  defendant  was  ignorant  when  his  answer  was 
interposed,  but  also  matters  of  defence  which  arose  subsequently. 

The  first  question  that  arises  is,  must  the  court  grant  every 

*  Oakley,  C.  J.,  and  Boaworth,  Hoffman,  and  Woodruff,  JJ. 
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such  application  as  a  matter  of  course,  if  satisfied  of  the  exist- 
ence of  material  facts,  not  known  to  the  defendant  when  he  an- 
swered, or  which  occurred  subsequently  thereto,  without  refer- 
ence to  the  question  whether  they  present  an  inequitable  defence, 
or  whether  the  defendant  has  been  guilty  of  laches  in  making 
his  motion. 

If  some  applications  should  be  granted  and  others  denied, 
by  what  rules  of  discrimination  should  the  court  be  influenced 
or  controlled  ? 

Section  469  continues  in  force,  by  an  express  provision,  all 
pre-existing  rules  and  practice  of  the  courts,  in  civil  actions,  con- 
sistent with  the  Code  itself. 

The  natural  inference  is,  that  when  matter  of  defence  to  an 
action  at  law  has  arisen  since  issue  joined,  any  defence  which  a 
party  could  have  pleaded  at  law,  puis  darrein  continuance,  as 
a  matter  of  strict  right,  he  should  be  allowed  to  set  up  by  sup- 
plemental answer,  if  he  applies  within  the  time  within  which 
the  right  to  plead,  according  to  the  former  practice,  was  ab- 
solute. 

If  he  suffers  that  time  to  pass  before  he  applies,  leave  should 
be  granted  or  refused,  as  may  be  proper  according  to  the  prac- 
tice controlling  applications  for  liberty  to  put  in  such  a  plea, 
after  it  had  ceased  to  be  a  matter  of  right  to  plead  it. 

If  the  action  be  one  of  equitable  cognizance,  leave  should  be 
granted  or  refused  as  it  would  have  been  under  the  old  system, 
on  a  motion  for  liberty  to  file  a  supplemental  answer,  or  a  cross 
bill  in  the  nature  of  a  plea  puis  darrein  continuance  at  law, 
setting  up  matter  of  defence,  which  had  arisen  after  the  cause 
had  been  put  at  issue. 

Courts  of  law  allowed  a  defendant,  who  had  obtained  an  in- 
solvent's discharge,  but  who  had  neglected  to  plead  it  puis  dar- 
rein continuance,  to  plead  it  nuncpro  tune,  on  payment  of  costs 
of  the  motion  (Shaw  v.  Wilmerden,  2  Cai.,  380  ;  Broome  v. 
Beardsley,  3  /&.,  172).  The  same  rule  was  applied  to  any  defence 
which  was  not  deemed  inequitable.  Continuances  were  from 
term  to  term.  If  a  circuit  intervened,  and  a  defence  arose  after 
the  last  continuance,  and  before  the  circuit,  and  a  plea  was  ten- 
dered at  the  circuit,  even  after  the  jury  was  empannelled,  the 
judge  was  bound  to  receive  it.  It  was  error  to  refuse  (Broome 
v.  Beardsley,  supra). 
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If  plead  in  time  and  verified,  it  must  be  received,  however 
irregular,  although  bad  on  the  face  of  it  (Gra.  Pr.,  297  ;  Mor- 
gan v.  Dyer,  9  Johns.,  255 ;  10  II.,  161). 

It  might  be  plead  in  a  Court  of  Common  Pleas,  upon  the  case 
of  an  appeal  from  a  Justice's  Court  (1  Wend.,  80). 

In  some  cases,  where  matter  was  pleaded  puis  darrein  conti- 
nuance, although  it  would  be  a  bar,  the  court  would  interfere 
and  set  the  plea  aside,  if  it  was  contrary  to  justice  :  as  where 
one  co-plaintiff,  without  the  consent  of  the  other,  fraudulently 
released  the  defendant,  and  that  was  the  only  mode  of  defeating 
the  release  (7  Taunt.,  421 ;  4  Barn.  &  Aid.,  419 ;  2  Crompt.  & 
Mees.,  384 ;  Tuffs  v.  Gibson,  19  Wend.,  639). 

In  the  Court  of  Chancery,  an  application  made  even  after  the 
trial  of  a  feigned  issue,  and  at  any  time  before  the  final  decree, 
would  be  in  time,  as  the  rule  is  stated  by  Chancellor  "Wai  worth, 
if  made  immediately  after  the  discovery  of  the  fact  (Smith  v. 
Smith,  4  Paige,  432-438). 

Under  the  former  system,  if  this  suit  had  been  pending  in 
the  Court  of  Chancery,  the  defendant  might,  perhaps,  have  filed 
a  cross  bill,  on  the  state  of  facts  now  existing.  But  not  having 
been  filed  until  after  the  original  suit  was  at  issue,  the  Court  of 
Chancery  would  not  stay  proceedings  in  the  original  action, 
without  a  proper  excuse  was  shown  for  neglecting  to  file  the 
cross  bill  until  the  original  suit  was  at  issue  (2  Barb.  Ch.  Pr., 
134). 

As  permission  to  put  in  a  supplemental  answer,  and  the  put 
ting  in  of  such  an  answer,  necessarily  prevents  a  decision  of  the 
action  until  after  a  trial  of  the  matter  embraced  in  such  answer, 
there  would  seem  to  be  no  reason  for  granting  permission  to  put 
in  such  an  answer,  when  a  Court  of  Chancery,  under  the  same 
circumstances,  would  not  have  granted  such  liberty ;  or  if  a  cross 
bill  might  have  been  filed,  would  not  have  stayed  the  proceed- 
ings in  the  original  action  on  the  filing  of  such  cross  bill. 

In  this  action,  the  <lefence  now  sought  to  be  interposed  arose 
before  the  answer  of  Sheldon  was  put  in  ;  but,  although  it  arose 
before  that  time,  the  defendant  Sheldon  was  ignorant  of  it  at  the 
time  his  answer  was  put  in. 

The  application  in  this  case  should  be  determined  upon  the 
principles  governing  the  decision  of  motions,  to  spread  upon 
the  record  facts  existing  at  the  time  the  moving  party  put  in  his 
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plea  or  answer,  but  of  which,  without  any  fault  on  his  part,  he 
was  then  ignorant. 

Such  applications,  as  a  general  rule,  should  be  granted,  unless 
they  have  been  too  long  delayed,  or  the  alleged  defence  is  so 
clearly  frivolous,  that  there  is  no  reasonable  ground  for  believing 
that  any  two  minds  conversant  with  such  matters  can  differ  in 
their  conclusions  respecting  it ;  or  the  defence  is  so  inequitable 
in  its  nature,  that  the  permission  sought  should  be  refused  for 
that  cause. 

In  deciding  upon  the  question  of  laches,  it  should  not  be  for- 
gotten that  this  application  is  made  by  an  executor,  who  is  not 
alleged  to  have  any  personal  knowledge  of  the  transactions  on 
which  the  rights  of  the  parties  depend.  The  title  of  his  testa- 
tor, which  is  documentary,  and  on  its  face  apparently  good,  is 
assailed  by  reason  of  a  want  of  power  on  the  part  of  those  ma- 
Icing  the  transfer  to  the  State  of  Michigan,  to  make  a  transfer, 
valid  as  against  the  creditors  of  the  Morris  Canal  &  Banking 
Company.  To  that  transaction  Mr.  Thompson  was  neither  a 
party  nor  privy,  so  far  as  the  court  knows.  The  counsel  of  Mr. 
Sheldon,  not  being  before  the  referee  when  the  release  was  pro- 
duced and  the  stipulation  made,  would  rather  be  thrown  off  his 
guard  than  put  upon  inquiry,  by  the  terms  of  the  stipulation. 
That  stated  that  the  facts  of  the  release,  which  had  been  omit- 
ted, in  no  way  related  to  the  subject  of  this  action.  Under 
such  circumstances,  considering  the  volume  of  papers  and  mass 
of  details  which  they  embrace,  and  the  remote  events  on  which 
the  claim  is  founded,  and  making  reasonable  allowance  for  the 
variety  of  matters  which  divide  the  attention  of  counsel,  we  do 
not  feel  at  liberty  to  decide  that  the  application  should  have  been 
denied  on  the  mere  ground  of  laches. 

Should  it  have  been  denied  on  the  ground  that  it  is  entirely 
clear  that  the  release  would  be  no  defence  at  law ;  or,  if  a  strict 
legal  defence,  that  it  is  an  inequitable  one  ? 

The  courts  have  refused  permission  to  a'mend  a  plea,  after  the 
time  to  plead  as  a  matter  of  right  had  expired,  by  pleading 
usury,  or  the  statute  of  limitations,  or  any  matter  which  would 
operate  as  a  forfeiture  of  a  just  claim. 

The  sum  lent  and  interest,  the  court  regarded  as  a  merito- 
rious cause  of  action,  and  a  defence  which  would  forfeit  that, 
without  the  payment  of  any  part  of  it,  as  inequitable.  So  they 
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regarded  it  as  inequitable  that  a  plaintiff  should  be  deprived 
of  an  honest  debt  because  he  had  waited  for  payment  over  six 
years. 

In  this  case,  although  the  plaintiff  has  succeeded  to  the  rights 
of  Richard  &  Selden,  and  stands  before  the  court  as  the  assignee 
of  their  equities,  yet  the  papers  show  that  he  bought  the  cause 
of  action,  described  in  the  complaint,  after  a  report  had  been 
made  to  the  Court  of  Chancery  of  New-  Jersey  by  the  receivers, 
that  this  claim  and  others  sold  with  it  were  doubtful  claims,  and 
that  the  prosecution  of  them  would  lead  to  expensive  and  pro- 
tracted litigation,  and  that  $6000  was  more  than  any  other  per- 
son would  give  for  the  whole.  If  the  plaintiff  fails  to  recover 
in  this  action,  he  will  not  fail  to  realize  all  he  paid  for  the  claim, 
principal  and  interest.  If  he  fails,  the  speculation  will,  of  course, 
be  less  profitable  than  if  he  succeeds.  He  bought  the  contro- 
versy knowing  that,  if  he  succeeded,  it  would  be  by  compelling 
Mr.  Thompson  to  lose  the  $20,000  he  paid  for  the  debt.  Thomp- 
son bought,  so  far  as  we  know,  supposing  there  was  nothing 
doubtful,  except  the  intrinsic  value  of  the  debt  itself.  The  State 
of  Michigan,  to  whom  it  had  been  transferred,  and  of  whom  he 
bought,  was  as  meritorious  a  creditor  as  Richards  &  Selden,  and 
on  general  principles  of  equity  equally  entitled  to  be  paid. 

The  facts  of  the  case,  therefore,  are  somewhat  different  from 
those  on  which  permission  is  sought  to  prevent  a  recovery  of 
money  actually  lent  by  a  plaintiff  to  a  defendant,  by  pleading 
usury,  or  that  the  debt  has  been  due  more  than  six  years. 

To  deny  this  application  is  to  prejudge  the  question  as  to  the 
legal  effect  of  the  release  and  the  equities  of  the  parties. 

We  do  not  think  that  it  would  be  a  proper  exercise  of  discre- 
tion to  deny  the  defendant  an  opportunity  to  establish  the  re- 
lease, and  present  the  question  whether  it  is  in  law  a  bar  to  the 
action. 

Whether  it  would  violate  settled  principles  of  adjudication 
to  allow  it  to  operate  as  a  discharge,  can  be  more  accurately 
decided  on  the  trial  of  an  issue  presenting  that  question,  and  in 
the  light  of  all  the  facts  and  circumstances  of  the  case. 

When  it  is  thus  presented  and  decided,  the  decision  made 
may  be  reviewed.  If  this  application  is  denied,  a  review  of 
our  decision  may  not  be  practicable. 

If  the  release,  provided  it  is  allowed  to  operate  according  to 
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the  natural  import  of  its  terms,  would  exonerate  the  estate  of 
Mr.  Thompson  from  all  claims  of  the  plaintiff,  and  if  allowing 
such  an  operation  to  it  would  be  inequitable,  because  contrary 
to  the  intent  of  the  parties  to  it.  The  court  before  which  the  ac- 
tion is  tried  will  dispose  of  all  questions  in  relation  to  the  re- 
lease, as  it  may  deem  just,  and  be  controlled  by  the  same  prin- 
ciples of  adjudication  as  governed  the  Court  of  Chancery  in 
deciding  the  same  questions,  under  the  same  circumstances.  If 
that  decision  should  be  thought  wrong,  the  defeated  party  will 
have  an  opportunity  to  be  heard,  on  the  whole  case,  on  appeal. 

Wo  think  that  liberty  to  file  a  supplemental  answer  should 
have  been  granted. 

The  only  question  which  remains  relates  to  the  application  to 
correct  the  referee's  report. 

The  affidavit  of  Mr.  Jordan,  that  he  was  not  present  before  the 
referee  when  the  release  was  produced  and  the  stipulation 
made,  is  not  contradicted. 

As  the  referee's  report  now  reads,  a  stipulation  was  made  be- 
fore him,  by  the  attorney  of  Sheldon  and  the  attorneys  of  the 
other  defendants,  and  entered  in  the  minutes  of  the  referee  as 
a  part  of  the  evidence  in  the  action,  which  stipulation  absolutely 
and  unconditionally  asserts  that  "  all  the  recitals  and  premises 
contained  and  set  forth  in  the  release"  ..."  relate  to  matters 
and  things  having  no  connection  with  the  subject  of  the  plain- 
tiff's claim  in  this  action." 

It  may  not  be  clear  that  such  a  stipulation,  if  effect  be  given 
•to  it,  does  not  stipulate  away  all  pretence  of  a  defence  arising 
from  the  release. 

The  release  having  since  been  produced  in  evidence  entire, 
subject  to  any  objection  taken  by  the  plaintiff  to  its  adrnissibil- 
ity,  the  plaintiff  cannot  be  in  a  worse  condition  if  the  whole  stip- 
ulation should  be  expunged  than  he  would  be  if  it  had  never 
been  made,  except  so  far  as  he  may  be  prejudiced  by  the  delay 
resulting  from  the  proceedings  taken  to  get  rid  of  it. 

The  proofs  should  be  so  far  opened  as  to  direct  the  report  to 
be  returned  to  the  referee,  to  be  corrected  by  him  according  to 
the  truth  of  the  case,  so  as  to  show  on  its  face  that  neither  the 
attorney  or  counsel  of  Mr.  Sheldon  was  present  when  the  stip- 
ulation was  made,  nor  was  a  party  to  it,  if  that  is  the  actual 
,truth  of  the  matter.  The  parts  of  the  order  appealed  from  must 
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be  reversed,  and  an  order  entered  conforming  to  the  opinion  of 
the  court. 

If  the  plaintiff  claims  nothing  from  the  terms  of  the  stipula- 
tion, either  as  an  item  of  evidence  or  otherwise,  that  may  be 
expunged  from  the  referee's  report,  by  arrangement  between 
the  counsel.  In  that  event,  the  order  to  be  entered  will  only 
provide  for  putting  in  a  supplemental  answer.  The  court  re- 
quires the  appellant  to  stipulate  that  the  order  shall  be  with- 
out prejudice  to  any  proceedings  already  had,  except  as  other- 
wise expressed  in  the  order,  and  that  any  evidence  thatt  may 
be  given  upon  the  issues  on  such  supplemental  answer,  shall 
be  given  before  the  judge,  before  whom  the  trial  has  been  pro- 
gressing, pending  the  appeal. 

HOFFMAN,  J.,  after  stating  the  facts. — While  I  concur  in  the 
result  announced  in  this  case,  I  have  been  led  to  my  conclusion 
by  reasons  somewhat  different  from  those  stated,  though  not  in- 
consistent with  them.  They  are  briefly  these. 

The  application,  being  in  an  equity  suit,  is  to  be  governed  by 
the  analogous  practice  in  a  Court  of  Chancery.  That  practice, 
in  relation  to  facts  occurring  subsequently  to  issue  joined,  or  to 
facts  discovered  subsequently,  was  in  one  of  two  modes.  It  was 
either  by  a  supplemental  answer,  to  file  which  leave  was  asked ; 
or  by  a  cross  bill,  in  the  nature  of  a  plea  puts  darrien  continu- 
ance^ for  which  no  liberty  was  required.  The  latter  appears  to 
have  been  the  best  settled  course  (Hayn  v.  Hayn,  Nelson's  R., 
105  ;  S.  C.  3  R.  in  Ch.,  19  ;  Lube,  Eq.  PL,  301 ;  1  DanieVs  Pr., 
365  ;  Mitford's  PL,  81 ;  Willis*  &j.  PL,  364,  in  which  is  the 
form  of  such  a  bill  to  set  up  a  release  obtained  after  issue ;  Anon. 
Hopkins'  R.,  27  ;  Smith  v.  Smith,  4  Paige,  438 ;  Gibs  v.  Gibs, 
1  Bailey's  Eq.  R.,  428  ;  Scott  v.  Grant,  10  Paige,  486  ;  Miller 
v.  Feuton,  11  Paige,  20;  Taylor  v.  Titus,  2  Edwards'  Ch.  R., 
135 ;  Jackson  v.  Parrish,  1  Simons,  505 ;  Tidwell  v.  Bower, 
7  Simons,  64 ;  Barrington  v.  O'Brien,  2  Ball  <&  Beatty,  140). 

As  to  the  case  of  matter  discovered  after  answer,  although 
existing  before,  Jackson  v.  Fairish  (1  Simons,  505),  allowed  it 
to  be  brought  up  on  a  motion  for  a  supplemental  answer,  to 
put  in  a  deed  since  discovered.  In  Barrington  v.  O'Brien,  it 
was  done  by  bill.  In  Smith  v.  Smith,  Chancellor  Walworth 
speaks  of  either  course  being  open.  In  Taylor  v.  Titus,  Vice- 
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Chancellor  McCoun  appears  to  consider  a  supplemental  answer 
proper. 

But  the  Code  has  adopted,  as  applicable  to  each  class  of  cases, 
the  course  of  supplemental  answer ;  and  section  ITT  provides 
that  the  defendant  may  be  allowed,  on  motion,  to  make  such 
answer,  alleging  facts  material  to  the  case,  occurring  after  the 
former  answer,  or  of  which  the  party  was  then  ignorant. 

I  consider  that  this  section  gives  a  presumptive  right  to  the 
party,  to  set  up  as  a  new  defence,  what  he  could  have  set  up  had 
he  known  the  fact  at  the  time  of  answering,  provided  he  has 
brought  himself  within  the  provision,  and  has  applied  with  rea- 
sonable promptitude.  When  he  has  but  recently  been  apprized 
of  the  material  matter,  and  then  applies,  I  do  not  see  that  he  is 
asking  any  such  favor  of  the  court  as  brings  him  within  the 
doctrine  of  amendments,  or  other  acts  of  judicial  grace.  These 
presuppose  a  fault,  neglect,  or  violation  of  a  rule  of  proceeding 
on  his  part,  for  which  he  seeks  relief.  There  is  nothing  of  this 
kind  here. 

I  do  not  suppose  that  the  court  is  precluded  from  exercising 
a  legal  discretion  in  refusing  or  allowing  such  applications.  As 
to  cases  of  a  new  fact  or  instrument,  the  court  may  reject  it  upon 
such  grounds  of  fraud  or  breach  of  agreement  as  influenced 
it  in  the  cases  of  Tuffis  v.  Gibbons  (19  Wend.,  639),  and 
Hickey  v.  Hunt  (T  Taunt.,  48).  Pleas  puis  darrein  continu- 
ance were  there  stricken  out,  for  a  direct  breach  of  faith  or  fraud 
of  the  party  connected  with  the  subject.  And  in  cases  of  newly 
discovered  evidence,  it  may  happen  that  the  matter  is  so  plainly 
frivolous  or  inadmissible,  that  it  would  be  stricken  out  upon  de- 
murrer ;  and  hence  its  introduction  in  a  pleading  may  be  re- 
fused. 

Yet  this  course  is  open  to  the  serious  objection,  that  in  such 
case  the  party  may  be  without  remedy  against  an  erroneous 
decision,  and  to  the  observations  of  Lord  Eldon  in  Jones  uWood 
(1  Jac.  &  Walker,  315),  of  the  inconvenience  of  deciding  such 
questions  of  the  validity  or  sufficiency  of  a  release  or  agree- 
ment, upon  a  motion. 

I  think  the  defendant  in  this  case  has  not  been  guilty  of  laches 
in  making  his  application.  I  think  there  is  no  fault  to  be  attrib- 
uted to  him  in  connection  with  the  alleged  release.  I  deem  it 
unadvisable  to  pass  upon  the  sufficiency  or  operation  of  the  in- 
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strument  in  this  form,  but  consider  that  it  should  arise  upon  de- 
murrer or  otherwise ;  and  for  these  reasons  I  conclude  that  it 
would  not  be  a  legal  exercise  of  the  discretion  given  by  the 
Code,  to  refuse  the  introduction  of  the  answer. 

Hence  the  order  at  special  term  should  be  reversed  in  this 
particular. 


HOWES  a.  DAYIS. 

Supreme  Court,  First  District ;  Special  Term,  December,  1856. 
RECEIVER. — COMMISSIONS. — DISBURSEMENTS. 

By  the  fair  construction  of  2  Revised  Statutes,  93,  §  58, — allowing  commissions 
to  executors,  Ac,,  for  "receiving  and  paying  out"  moneys, — one-half  of  the 
specified  rates  are  to  be  allowed  for  receiving,  and  one-half  for  paying  out 

A  receiver  is  entitled  to  commissions  at  the  rates  prescribed  by  2  Revised  Stat- 
utes, 93,  §  58 ;  and  he  is  also  entitled  to  be  repaid  actual  disbursements,  pru- 
dently made  or  incurred,  in  the  case  of  the  trust  property. 

Application  for  an  adjustment  of  a  receiver's  charges. 

CLERKE,  J. — The  commissions  allowed  by  the  Revised  Stat- 
utes, to  executors  (2  Rev.  Stats.,  93),  are : — 

For  receiving  and  paying  out  all  sums  of  money  not  exceed- 
ing $1,000 — 5  per  cent. 

For  receiving  and  paying  out  all  sums  of  money  not  exceed- 
ing $4,000—2^  per  cent. 

For  all  sums  above  $5,000 — 1  per  cent. 

That  is,  for  receiving,  one-half  these  rates,  and  tor  paying  out, 
one-half. 

This  is  the  construction  put  upon  this  provision  by  the  late 
Chancellor;  if  I  can  judge  from  the  charges  allowed  by  him 
and  prescribed  in  the  precedent  of  a  form  of  an  account  current 
to  be  rendered  by  a  guardian,  committee,  or  receiver,  attached 
to  his  rules  (see  Rules  of  1839,  169).  He  allowed  the  same 
commissions  to  guardians,  receivers,  <fec.,  which  the  Revised 
Statutes  allowed  to  executors,  and  the  method  he  adopted  is  the 
fair  construction. 

I  think,  therefore,  that  the  receiver  in  this  case  is  entitled  for 
his  commission  only  to  $125  for  receiving  $15,000. 
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He  is  also  entitled  to  the  same  rate  for  whatever  he  has  actu- 
ally paid  out  ;  which,  in  this  case,  is  only  the  amount  he  has 
paid,  or  has  incurred,  for  watching,  and  for  legal  assistance  :  and 
I  shall  allow  him  for  these  expenses,  in  addition  to  his  commis- 
sion' on  them,  the  charge  he  has  made  in  his  bill  for  watch- 
men and  his  legal  adviser,  which,  under  the  circumstances  of 
the  case,  I  do  not  consider  too  high. 

With  regard  to  the  rent,  I  shall  allow  him  nothing  ;  because, 
he  has  plainly  incurred  no  responsibility  on  that  account. 
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Supreme  Court,  Seventh  District;  General  Term,  Dec.  1856. 
FOREIGN    CORPORATION.  —  SERVICE   OF  SUMMONS.  —  ATTACHMENT. 

Although,  by  section  427  of  the  Code,  it  is  essential  to  the  jurisdiction  of  a  court 
of  this  State  over  a  foreign  corporation,  that  either  the  plaintiff  should  be  a 
resident  of  this  State,  or  the  cause  of  action  should  have  arisen,  or  the  subject 
of  the  action  should  be  situated  within  it,  yet  it  is  not  necessary,  to  the  validity 
of  proceedings  against  a  foreign  corporation,  that  proof  of  either  of  these  facts 
should  have  been  made  previous  to  the  commencement  of  proceedings. 

It  is  sufficient  if  a  state  of  facts  which  sustains  the  jurisdiction,  is  made  to  ap- 
pear upon  motion  to  set  the  proceedings  aside. 

Section  134  of  the  Code,  in  authorizing  service  of  summons  upon  a  foreign  cor- 
poration, to  be  made  by  delivering  a  copy  to  an  officer  of  the  corporation,  sim- 
ply provides  a  substitute  for  service  by  publication. 

The  case  of  Hulbert  a.  The  Hope  Mutual  Insurance  Company  (4  How.  Pr.  R.,  275), 
approved. 

To  sustain  the  service  of  a  summons  upon  a  foreign  corporation,  under  section  134 
of  the  Code,  it  must  appear  that  such  corporation  owned,  within  this  State,  at 
the  time  of  service,  property  such  as  was  liable  to  be  taken  by  attachment  un- 
der sections  227  —  242. 

A  foreign  corporation  contracted  with  a  manufacturer  in  this  State,  for  certain 
articles  to  be  made  for  them,  and  delivered  to  them  at  New  Orleans,  the  cor- 
poration to  pay  the  charges  of  transportation.  The  articles  were  made  within 
this  State,  and  here  delivered  to  an  express  company,  directed  to  the  corpora- 
tion at  New  Orleans.  Held,  that  the  title  did  not  pass  to  the  corporation  until 
delivery  to  them  at  New  Orleans;  and  that,  consequently,  the  goods  were  not 
liable  to  be  attached  in  a  suit  against  the  corporation,  during  their  transit  to 
the  border  of  the  State. 
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A  claim,  contingent  upon  the  happening  of  a  future  event,  is  not,  while  the  con- 
tingency lasts,  a  debt,  liable  to  attachment. 

A  debt  due  from  a  debtor  not  within  this  State,  to  a  creditor  also  not  within 
the  State,  is  not  liable  to  attachment  here,  although  the  evidence  of  debt — e.g., 
the  bond,  note,  dzc. — may  be  within  the  State. 

Motion  to  set  aside  service  of  summons  and  all  subsequent 
proceedings. 

This  motion  was  heard  in  the  first  instance  at  general  terra, 
under  an  order  to  that  effect,  made  at  special  term  by  Mr.  Just- 
ice Smith.  The  facts  upon  which  the  motion  was  based,  appear 
in  the  opinion  of  the  court. 

Ashbell  Green,  for  the  motion. — I.  An  action  is  not  com- 
menced until  the  service  of  the  summons  is  made.  No  matter 
when  the  summons  may  be  dated,  no  matter  what  auxiliary 
proceedings  may  have  been  commenced  or  attempted,  the  action 
is  not  for  any  purpose  commenced  until  the  summons  is  served. 
(Code,  §  99,  siibd.  1,  §  127.)  This  construction  of  the  sections 
cited,  does  not  conflict  with  subdivision  2  of  section  99, — pro- 
viding that  an  attempt  to  commence  an  action  shall  be  deemed 
equivalent  to  the  commencement  thereof,  "  within  the  meaning 
of  this  title."  That  provision  is  limited  to  the  matters  treated 
of  in  Title  2 — the  Limitations  of  Actions  (Mills  v.  Corbett,  8 
How.  Pr.  R.,  501) ;  and  its  terms,  moreover,  are  inapplicable 
to  an  action  against  a  foreign  corporation.  Neither  does  it  con- 
flict with  section  139,  which,  in  effect,  provides  only,  that  should 
the  court  acquire  jurisdiction  at  all,  it  shall  have  power  over  its 
own  process  from  the  time  of  allowing  a  provisional  remedy ; 
and  thus  only  grants  a  provisional  lien  on  the  property,  pro- 
vided the  jurisdiction  be  acquired.  (Moore  v.  Thayer,  6  How. 
Pr.  7?.,  48 ;  Burkhalt  v.  Sandford,  7  /£.,  329.)  In  the  present 
case,  the  summons  was  not  served  until  August  9,  and  that  is, 
therefore,  the  earliest  day  at  which  the  action  can  be  claimed  to 
have  been  commenced.  There  must  appear  to  have  been  juris- 
diction upon  that  day,  or  the  service  of  the  summons  is  inef- 
fectual. 

II.  The  service  of  summons  in  actions  against  foreign  corpora- 
tions, is  specially  provided  for  and  restricted.  Whether  it  be 
served  by  delivery  to  an  ofticer  of  the  corporation  within  the 
State,  or  by  publication,  the  service  is  only  effective  when  the 
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corporation  has  property  "within  this  State,  or  the  corpora- 
tion arose  therein."  (Code,  §§  134,  135,  as  amended  1851  ;  com- 
pare, also,  Eggleston  v.  The  Orange  Railroad  Company,  1  Code, 
H.  N.  S.,  212  ;  Day  v.  The  Newark  India  Rubber  Manufactur- 
ing Company,  1  BlatcJvf.  C.  C.  E.,  628.) 

III.  The  plaintiff"  was  not,  at  the  time  of  commencing  this 
action,  a  resident  of  this  State;  which  is  essential  to  the  jurisdic- 
tion of  the  court  over  this  case.    (Code,  §  427,  subd.  1.)    Such 
residence  is  not  alleged  in  his  affidavit  upon  which  he  sued  out 
his  attachment,  and  the  contrary  is  shown  in  the  affidavits  read 
on  behalf  of  defendants.     Moreover,  the  omission  to  state  the 
residence  of  the  plaintiff,  in  the  original  affidavit,  was  fatal. 
(Staples  v.  Fail-child,  3  Comst.,  41  ;  Payne  v.  Young,  4  Seld.,  158.) 

IV.  The  defendants  had  not,  on  August  9,  the  day  of  the  at- 
tempted service,  any  property  within  this  State.    The  existence 
of  property  within  this  State,  belonging  to  the  defendants  at  the 
date  of  service,  is  essential  to  the  validity  of  the  service.  —  1.  By 
the  express  terms  of  the  Code  (§  134).    2.  By  the  general  princi- 
ple that  a  suit  is  not  to  be  carried  on  in  any  court  without  juris- 
diction, either  of  the  person  of  defendant,  or  of  some  property 
by  means   of  which   the  judgment  can  be   made  available. 
(McQueen  v.  The  Middletown  Company,  16  Johns.,  6;  Hulbert 
v.  The  Hope  Mutual  Insurance  Company,  4  How.  Pr.  7?.,  279  ; 
Brewster  v.  The  Michigan  Central  Railroad  Company,  5  Ib., 
183.)     For  if  the  defendant  is  not  within  the  jurisdiction,  the 
judgment  creates  no  liability  against  the  person.    (Oakley  v. 
Aspinwall,  4  Comst,  520.)     And  if  he  has  no  property  within 
the  jurisdiction,  the  suit  cannot  affect  any  property.     (Fenton  v. 
Garlick,  8  Johns.,  194;  Borden  v.  Fitch,  15  Ib.,  121  ;  Holbrook 
v.  Murray,  5  Wend.,  160  ;  Holmes  v.  Remsen,  20  Johns.,  229  ; 
Shumway  v.  Stillman,  6  Wend.,  447  ;  Hulbert  v.  The  Hope  Mu- 
tual Insurance  Company,  4  How.  Pr.  JR.,  277  ;  Story's  Confl. 
of  LI.,  §  546.)    Hence  the  proceedings  would  be  idle. 

V.  The  property  relied  upon  as  being  within  this  State,  on 
August  4,  1855,  was  not  so,  within  the  meaning  of  the  Statute, 
even  if  the  test  were  to  be  applied  as  of  that  day.    As  to  the 
lamps,  no  title  to  them  had  vested  in  the  defendants.     As  to  the 
bonds,  they  were  not  liable  to  attachment,  for  several  reasons, 
1.  They  were  bonds  of  the  city  of  New  Orleans,  and  other  bonds 
of  the  State  of  Louisiana,  all  payable  to  the  defendants.    The 
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person  in  possession  of  the  bonds  was  the  president  himself,  not 
an  agent  or  other  person  whose  possession  created  a  debt  or 
obligation,  to  account  for  the  bonds.  He  was  a  mere  servant, 
and  the  possession  was  that  of  the  defendants  themselves.  (Peck- 
ham  v.  North  Parish,  16  Pickering,  286  ;  McQueen  v.  Middle- 
town  Company,  16  Johns.,  6;  Ang.  on  Corp.,  576.)  2.  This 
property  was  not  such  as  could  be  attached  or  taken  in  execu- 
tion under  process  of  this  State,  and  this  is  the  test  as  to  the 
locality  of  the  property.  By  section  235  of  the  Code,  the  at- 
tachment of  shares  of  stock,  debts,  &c.,  must  be  by  certified  copy 
delivered  to  the  corporate  officer,  or  to  the  debtor  or  individual 
holding  the  property ;  together  with  a  notice  as  prescribed.  In 
the  present  case,  the  president  was  not  subject  to  service,  the 
attachment  not  being  of  corporate  shares.  Nor  was  service  on 
either  of  the  debtors — viz.  the  city  of  New  Orleans,  or  the 
State  of  Louisiana — possible.  Nor  was  the  president  an  indi- 
vidual holding  the  property  within  the  meaning  of  section  235, 
because  the  holding  was  not  by  him  as  an  individual ;  and  the 
notion  of  attaching  a  debt  without  notice  to  the  debtor,  by  a  no- 
tice to  a  bailee  or  servant  holding  merely  the  evidence  of  debt, 
is  absurd.  3.  Moreover,  no  judgment  on  the  attachment  could 
be  enforced  against  either  the  city  of  New  Orleans  or  the  State 
of  Louisiana.  The  debts  are  debts  owing  by  one  foreigner  to 
another.  Neither  debtor  nor  creditor  is  within  the  jurisdiction. 
Debts  have  no  situs,  but  follow  the  domicil  of  the  creditor. 
(Tingley  v.  Bateman,  10  Mass.,  343;  Kidder  v.  Packard,  13  /&., 
82 ;  Danforth  v.  Perry,  3  Mete.,  564 ;  Story's  Con/,  of  LI., 
§§  362,  399.)  4.  The  provisions  as  to  executions  on  the  judg- 
ment (Code,  §  237),  would  only  apply  to  property  attached. 
5.  As  to  the  lanterns  relied  upon  as  having  been  the  property 
of  defendants  within  this  State,  on  August  9,  they  were  not  the 
property  of  defendants  at  any  time  within  this  State,  nor  until 
their  delivery  to  the  defendants  at  New  Orleans. 

VI.  No  property  being  attached,  the  plaintiff  could  have  no 
judgment.  (Thomas  v.  The  Merchants'  Bank,  9  Paige,  218; 
Hulbert  v.  The  Hope  Mutual  Insurance  Company,  4  How.  Pr. 
J?.,  279, 415 ;  Brewster  v.  The  Michigan  Central  Railroad  Co'm- 
pany,  5  /&.,  183.) 

J.  II.  Manrtindale,  opposed. — I.  The  residence  of  the  plaintiff 
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is  not  required  by  the  Code  to  be  stated  in  the  affidavit  to  ob- 
tain the  warrant  of  attachment. 

II.  The  bonds  were  held  in  the  possession  of  the  corporation. 
Their  president  held  them  as  president  and  not  as  an  individual ; 
and  being  held  as  property  of  the  defendants  on  August  4,  when 
the  suit  was  commenced,  the  court  had  jurisdiction. 

III.  As  to  the  lanterns,  they  were  in  the  possession  of  the  de- 
fendants in  this  State,  when  suit  was  commenced.    Delivery  to 
carrier  is  delivery  to  the  vendee  (Story  on  Sales,  §  306). 

IV.  The  bonds  are  seizable  under  the  attachment.    They  are 
choses  in  action,  and  are  property  (Code,  §§  463,  464) ;  and  the 
attachment  covers  all  "  property"  (Code,  §  227).    The  court  will 
direct  a  way  to  satisfy  the  judgment  out  of  them.    This  is  a  re- 
medial statute,  given  to  secure  our  own  debtors,  and  will  be  con- 
strued to  give  effect  to  its  provisions. 

V.  The  Code  now  authorizes  actions  in  personam   against 
foreign  corporations,  whenever  personal  service  is  made  on  an 
officer  in  this  State  (Code,  §§  133,  134). 

WELLES,  J. — The  defendants  are  a  foreign  corporation,  created 
under  and  by  virtue  of  the  laws  of  the  States  of  Louisiana  and 
Mississippi.  Their  office  and  place  of  business  has  always  been 
in  the  city  of  New  Orleans,  where  all  their  officers  reside,  and 
where  all  their  books  and  papers  are  kept.  The  summons  is  in 
the  ordinary  form  under  the  Code  for  the  commencement  of  an 
action  for  the  recovery  of  money  upon  contract,  and  was  served 
personally  upon  John  Calhoun,  the  president  of  the  corporation, 
at  the  city  of  New-York,  on  August  9, 1855,  at  about  6  o'clock, 
p.  M.,  of  that  day. 

The  present  motion  is  founded  upon  the  following  alleged 
facts,  viz. : — 1.  That  the  plaintiff  was  not  a  resident  of  this  State 
when  the  action  was  commenced.  2.  That  at  the  time  of  the 
commencement  of  the  action,  the  defendant  had  no  property 
within  this  State,  and  that  the  alleged  cause  of  action  did  not 
arise  therein. 

The  Code  (§  127)  provides  that  civil  actions  shall  be  com- 
menced by  the  service  of  a  summons.  By  section  134,  it  is  pro- 
vided that  if  the  action  be  against  a  corporation,  the  summons 
shall  be  served  by  delivering  a  copy  thereof  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
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director,  or  managing  agent  thereof;  but  suck  service  can  be 
made  in  respect  to  a  foreign  corporation,  only  when  it  has  prop- 
erty within  this  State,  or  the  cause  of  action  arose  therein.  By 
section  427,  an  action  against  a  corporation  created  by,  or  under 
the  laws  of  any  other  State,  government,  or  country  may  be 
brought  in  the  Supreme  Court,  &c.,  in  the  following  cases : — 
1.  By  a  resident  of  this  State  for  any  cause  of  action.  2.  By  a 
plaintiff,  not  a  resident  of  this  State,  when  the  cause  of  action 
shall  have  arisen,  or  the  subject  of  the  action  shall  be  situated 
within  this  State.  By  section  227,  the  plaintiff  may  have  the 
property  of  the  defendant,  being  a  foreign  corporation,  non-resi- 
dent, or  absconding  or  concealed  debtor,  attached,  at  the  time 
of  issuing  the  summons,  or  at  any  time  afterwards. 

There  was  no  proof  made  before,  or  at  the  time  of  the  service 
of  the  summons,  concerning  the  residence  of  the  plaintiff,  nor 
showing  that  the  cause  of  action  arose,  or  that  the  subject  of  the 
action  was  or  is  situated  in  this  State ;  and  the  defendant's 
counsel  now  contends  that  such  omission  renders  the  service  of 
the  summons  irregular  and  void.  But  we  think  the  regularity 
of  the  service  of  the  summons  does  not  depend  upon  proof  being 
previously  made  of  the  facts,  the  existence  of  which  is  necessary 
to  give  the  court  jurisdiction  of  the  action.  The  Code  nowhere 
requires  such  proof  to  be  made,  or  that  any  evidence  shall  be 
given  relating  to  such  facts.  Their  existence  must  be  deter- 
mined upon  the  evidence  furnished  on  this  motion. 

Any  judgment  which  plaintiff  might  obtain  will  be  of  no  value 
to  him  in  case  the  defendant  should  not  appear  to  the  action, 
and  submit  to  the  jurisdiction  of  the  court,  unless  he  has  at- 
tached or  shall  be  able  to  attach  property  of  the  defendant  in 
this  State  before  judgment.  Such  judgment  would  be  in  rem, 
and  not,  as  we  think,  in  personam.  The  law  has  not  been 
changed,  in  regard  to  the  character  or  effect  of  a  judgment 
against  a  foreign  corporation,  since  the  decision  of  the.  case  of 
Hulbert  -u.  The  Hope  Mutual  Insurance  Company  (4  How.  Pr. 
R.,  275),  the  doctrine  of  which  we  approve.  The  section  of  the 
Code  above  referred  to,  authorizing  the  service  of  the  summons 
on  the  president,  &c.  of  a  corporation,  is,  in  our  judgment,  sim- 
ply a  substitution  of  that  mode  for  a  service  by  publication,  as 
provided  in  section  134.  It  is  not  necessary  to  inquire  whether 
any  property  of  the  defendants  has  been  legally  attached  in  this 
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action,  because,  as  we  have  seen,  it  is  competent  for  the  plaintiff, 
by  section  227,  to  attach  such  property  hereafter,  if  he  shall  dis- 
cover any. 

This  brings  us  to  the  questions  of  fact,  involving  the  jurisdic- 
tion of  the  court  to  entertain  the  action,  and  upon  which  the  va- 
lidity of  the  service  of  the  summons  depends. 

The  plaintiff's  counsel  does  not  contend  that  the  cause  of  ac- 
tion arose,  or  that  the  subject  of  it  is  situated  in  this  State  ;  but 
he  claims  that  the  evidence  establishes : — 1.  That  at  the  time 
of  the  commencement  of  the  action  he  was  a  resident  of  this 
State  ;  and,  2.  That  at  the  same  time  the  defendants  had  prop- 
erty in  this  State.  These  two  propositions  are  denied  on  the 
part  of  the  defendants.  They  must  both  be  determined  in  favor 
of  the  plaintiff,  or  it  will  follow  that  the  service  of  the  summons 
was  irregular  and  should  be  set  aside. 

In  regard  to  the  first  proposition,  it  is  clear  upon  the  evidence, 
that  the  plaintiff  has  resided  in  this  State  since  prior  to  the 
month  of  August,  1855,  embracing  the  time  of  the  service  of 
the  summons,  which  was  on  August  9,  of  that  year.  It  is  satis- 
factorily shown,  that  although  he  resided  in  the  State  of  Louis- 
iana in  the  year  1854,  and  for  some  time  previously,  yet  that 
he  removed  to  the  city  of  Rochester  in  this  State  in  the  fall  of 
that  year,  and  has  resided  in  the  latter  place  ever  since.  It  re- 
mains to  consider  whether  the  evidence  establishes  that  at  the 
time  of  the  service  of  the  summons  the  defendants  had  property 
in  this  State. 

The  plaintiff  claims  that  at  that  time  the  defendants  were  the 
owners  of  six  locomotive  lamps,  worth  $85,  each  of  which  were 
in  this  State  at  the  time  in  question,  and  also  that  at  the  same 
time  they  had  a  large  amount  of  bonds  of  the  State  of  Louisiana 
and  of  the  city  of  New  Orleans,  which  were  in  this  State  at  the 
same  time. 

The  meaning  of  section  134  of  the  Code,  in  relation  to  the  ser- 
vice of  a  summons  upon  the  president,  &c.  of  a  foreign  corpora- 
tion, having  property  in  this  State,  is,  that  the  property  must  be 
such  as  may  be  taken  by  virtue  of  an  attachment  in  pursuance 
of  section  227  and  other  sections  in  the  same  chapter  (Danforth 
v.  Penny,  2  Mete.  J?.,  564). 

In  regard  to  the  lamps,  the  affidavits  show  the  following  facts : 
That  shortly  previous  to  August  9, 1855,  John  Calhoun,  as  presi- 
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dent  of  the  defendant's  Company,  and  having  sufficient  authority 
for  that  purpose,  contracted  with  Austin  Olcott  of  the  city  of 
Rochester,  who,  with  Milton  Olcott,  were  manufacturers  of  loco- 
motive lamps  in  Rochester,  to  send  to  the  defendants,  at  the  city 
of  New  Orleans,  six  lamps,  commonly  called  Olcott's  locomotive 
engine  lamps,  at  the  price  of  $85  each,  and  of  that  value,  to  be 
forwarded  by  Olcott  to  the  defendants,  and  to  be  paid  for  by 
them  at  New  Orleans  upon  their  delivery  there  ;  the  defendants 
also  to  pay  the  expense  of  transporting  the  lamps  from  Roches- 
ter to  New  Orleans,  and  Olcott  to  guarantee  their  safe  arrival 
at  the  latter  place.  That  in  pursuance  of  such  contract,  the  six 
lamps  were,  on  August  9,  before  two  o'clock  in  the  afternoon, 
by  directions  of  Austin  Olcott,  packed  and  delivered  at  an  ex- 
press office  in  Rochester,  directed  to  the  defendants  at  New  Or- 
leans. That  the  lamps  passed  through  the  city  of  New- York, 
and  were  seen  there  on  the  10th  or  llth  of  the  same  month  of 
August,  on  their  way  to  New  Orleans,  where  they  were  re- 
ceived and  paid  for,  together  with  the  express  charges,  by  the 
defendants,  pursuant  to  contract. 

Under  these  circumstances  the  title  of  the  lamps  remained 
in  Olcott  until  they  arrived  at  New  Orleans,  and  were  paid 
for  by  the  defendants.  It  was  a  mere  contract  for  a  sale  of 
the  lamps,  payable  on  delivery,  and  the  defendants  did  not  ac- 
quire the  title  until  the  lamps  were  delivered  to  and  paid  for 
by  them.  If  they  had  been  lost  or  destroyed  on  their  transit, 
the  defendants  would  in  no  event  have  been  entitled  to  call  on 
the  express  company  for  damages ;  and  it  would  be  preposterous 
to  say  the  lamps  were  liable,  while  on  their  passage  through  this 
State,  to  be  taken  on  an  attachment  against  the  defendants  (An- 
drew v.  Dieterich,  14  Wend.,  31 ;  Malcom  v.  Loveridge,  13 
Barb.  S.  C.  R.,  372-376  ;  Angd  on  Carriers,  §§  495,  496). 

With  respect  to  the  bonds  of  the  city  of  New  Orleans,  and 
of  the  State  of  Louisiana,  the  facts  established  by  the  evidence 
are  as  follows : — On  and  previous  to  Aug.  4,  1855,  there  were 
in  the  hands  of  Frost  &  Forrest  of  the  city  of  New-York,  belong- 
ing to  the  defendants,  two  hundred  and  thirty-nine  bonds  of  the 
city  of  New  Orleans  for  $1,000  each,  which,  by  direction  of  the 
defendants,  had  been  sent  from  London  to  Frost  &  Forrest  to  be 
forwarded  by  them  to  the  defendants  at  New  Orleans.  These 
bonds  were  made  and  issued  by  said  city  of  New  Orleans,  pay- 
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able  to  the  New  Orleans,  Jackson  &  Great  Northern  Eailroad 
Company  (the  defendants),  or  their  assigns,  at  the  office  of  the 
city  treasurer  of  the  city  of  New  Orleans,  in  twenty  years  from 
their  date,  with  interest  at  the  rate  of  six  per  centum  per  annum, 
semi-annually,  on  the  first  days  of  May  and  November  in  each 
year,  on  the  delivery  of  the  interest-coupons  attached,  in  the  city 
of  New- York,  at  such  bank  as  the  comptroller  of  the  city  of  New 
Orleans  should  direct.  The  bonds  were  dated  May  1, 1854.  On 
August  4, 1855,  Calhoun,  the  defendants'  president,  being  in  the 
city  of  New- York  on  his  way  to  Europe,  and  being  authorized 
so  to  do,  received  the  said  New  Orleans  city  bonds  from  Frost 
&  Forrest,  and  caused  them  to  be  inclosed  in  four  packages  ad- 
dressed to  J.  Henry  Schroder  &  Co.,  London,  which  packages 
so  addressed  and  inclosing  said  bonds  were  deposited  in  the 
post-office  in  the  city  of  New- York  on  August  4,  to  be  sent  by 
regular  course  of  mail  to  the  said  Schroder  &  Co.  The  pack- 
ages with  the  bonds  inclosed  were  afterwards,  by  due  course 
of  mail,  received  by  Schroder  &  Co.,  in  London.  It  does  not 
appear  at  what  particular  time  the  bonds  left  the  city  of  New- 
York  after  they  were  so  deposited  in  the  post-office,  nor  whether 
on,  or  before,  or  after  the  9th  day  of  the  said  month  of  August. 
One  hundred  and  thirty-one  Louisiana  State  bonds  for  $1,000 
each,  belonging  to  the  defendants,  which  had  been  pledged  in 
New  Orleans  to  the  Bank  of  Louisiana  as  security  for  the  pay- 
ment of  a  note  drawn  by  the  defendants  for  $100,000,  which 
said  bank  had  discounted,  had,  at  the  request  of  the  defendants, 
been  placed  by  said  bank,  on  or  before  August  2,  1855,  in  the 
hands  of  A.  E.  Silliman,  cashier  of  the  Merchants'  Bank,  New- 
York,  with  instructions  to  deliver  the  one  hundred  and  thirty- 
one  last-mentioned  bonds  to  Calhoun,  for  the  defendants,  on  his 
paying  him,  Sillirnan,  the  $100,000  due  from  the  defendants  to 
the  Bank  of  Louisiana. 

One  hundred  and  thirty-three  other  Louisiana  State  bonds  for 
$1,000  each,  belonging  to  the  defendants,  which  had  been 
pledged  in  New  Orleans  to  the  New  Orleans  Canal  and  Bank- 
ing Company,  as  security  for  the  payment  of  a  note  drawn  by 
the  defendants  for  $100,000,  which  said  Company  had  dis- 
counted, had,  at  the  request  of  the  defendants,  been  placed  by 
said  Banking  Company,  on  or  before  August  4,  1855,  in  the 
hand  of  Matthew  Morgan  &  Son,  New- York,  with  instructions 
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.  to  deliver  the  said  one  hundred  and  thirty-three  State  bonds  last 
mentioned,  to  said  Calhoun,  for  the  defendants,  on  his  paying 
said  Morgan  &  Son  the  $100,000  due  from  the  defendants  on 
said  last-mentioned  note  to  the  said  Banking  Company. 

These  State  bonds  were  issued  by  the  State  of  Louisiana,  un- 
der a  law  of  that  State,  payable  to  the  order  of  the  defendants 
in  forty  years,  in  the  city  of  New  Orleans,  with  interest,  at  the 
rate  of  six  per  centum  per  annum,  payable  semi-annually,  in 
the  city  of  New  Orleans,  on  the  first  days  of  May  and  Novem- 
ber of  each  year,  upon  the  delivery  of  the  interest  warrants  an- 
nexed. The  bonds  were  dated  November  1,  1854,  and  were 
transferable  by  endorsement. 

On  August  2,  1855,  the  said  Calhoun,  acting  in  behalf  of  the 
defendants,  and  having  authority  from  them,  sold  to  "Wm.  Hoge 
&  Co.,  of  the  city  of  New- York,  the  two  hundred  and  sixty-four 
Louisiana  State  bonds,  before-mentioned,  for  ninety-five  cents  in 
the  dollar,  or  $250,800  in  all.  Said  Hoge  &  Co.  paid  for  them 
as  follows : 

August  2,  1855,  cash,  -  -    $100,000 

"       4,    «        "  -      100,000 

"       4,    "      order  on  J.  Kobb  &  Co.,  New 

Orleans,  which  was  paid,      -        50,800 


$250,800 

On  August  2, 1855,  Calhoun  paid  Silliman  for  the  note  of  the 
defendants,  which  had  been  discounted  by  the  Bank  of  Louisiana, 
the  first  $100,000,  received  from  Hoge  &  Co.,  and  Silliman 
surrendered  the  said  one  hundred  and  thirty-one  Louisiana  State 
bonds,  which  Calhoun  delivered  to  Hoge  &  Co.,  on  August  2, 
1855. 

On  August  4, 1855,  said  Calhoun  paid  Morgan  &  Son  for  the 
defendants'  note  of  $100,000,  which  had  been  discounted  by  the 
New  Orleans  Canal  &  Banking  Company,  the  second  $100,000 
received  from  Hoge  &  Co. ;  and  Morgan  &  Son  surrendered 
the  one  hundred  and  thirty-three  Louisiana  State  bonds  in  their 
hands,  as  aforesaid,  which  Calhoun  delivered  to  Hoge  &  Co. 
on  August  4, 1855.  It  was  further  agreed,  between  Hoge  & 
Co.  and  Calhoun,  that  the  former  should  sell  the  two  hundred 
and  sixty-four  Louisiana  State  bonds,  and  if  they  produced  more 
than  ninety-five  cents  in  the  dollar,  with  commission  and  broker- 
You  IV.— 6 
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age  of  f  per  cent,  and  7  per  cent,  interest  per  annum,  the  sur- 
plus was  to  be  paid  to  the  defendants ;  if  they  produced  less, 
the  difference  was  to  be  refunded  to  Hoge  &  Co.  by  the  de- 
fendants. It  also  appears  that,  subsequently,  the  two  hundred 
and  sixty-four  bonds  last  mentioned  were  sold  by  Hoge  &  Co. 
for  less  than  ninety-five  cents  in  the  dollar,  with  the  said  f  per 
cent,  commission  and  brokerage  and  the  said  interest,  and  that 
the  defendants  owe  said  Hoge  &  Co.  for  the  deficiency.  But  it 
does  not  appear  at  what  time  the  said  bonds  were  so  sold  by  the 
said  Hoge  &  Co. 

It  will  be  seen  that  the  two  hundred  and  sixty-four  State 
bonds  were  all  sold  by  the  defendants  to  Hoge  &  Co.,  and  the 
title  of  the  former  passed  to  the  latter  as  early  as  August  4, 1855, 
five  days  before  the  service  of  the  summons  upon  Calhoun. 
After  that  sale,  the  defendants  had  no  legal  interest  in  them  : 
all  the  claim  they  had  connected  with  them  was  contingent, 
depending  upon  the  amount  for  which  the  bonds  should  be  sold 
by  Hoge  &  Co. ;  and  that  claim  has  never  became  absolute,  but, 
on  the  contrary,  it  is  shown  to  have  no  existence  in  fact,  the 
bonds  having  been  sold  for  less  than  ninety-five  cents  in  the  dol- 
lar, with  commission,  brokerage,  and  interest,  as  provided  in  the 
defendants'  contract  with  Hoge  &  Co.  While  the  contingency 
lasted,  it  was  not  a  debt  belonging  to  the  defendants  which  could 
be  attached.  Section  231  of  the  Code  makes  it  the  duty  of  the 
sheriff,  to  whom  an  attachment  is  delivered,  to  attach  and  safely 
keep  all  the  property  of  the  defendants  within  his  county.  In 
the  case  of  attaching  a  debt  due  the  defendants,  the  sheriff  is  to 
execute  the  attachment  by  leaving  a  certified  copy  thereof  with 
the  debtor,  with  a  notice  showing  the  property  levied  on 
(§  235).  This  contingent  claim  could  not  be  regarded  a  debt 
within  the  sense  of  the  section  referred  to.  The  proceeds  of 
the  sale  of  these  bonds  to  Hoge  &  Co.  were  not,  at  the  time  the 
summons  was  served,  property  of  the  defendants  within  this 
State : — $200,000  of  such  proceeds  was  paid  by  Calhoun  in  liqui- 
dation of  debts  owing  by  the  defendants,  and  the  remaining 
$50,800  was  paid  by  Hoge  &  Co.  on  an  order  by  J.  Robb  &  Co. 
of  New  Orleans,  which  was  duly  paid  by  the  latter  to  the  de- 
fendants in  the  latter  place.  Tlie  $200,000  had  passed  from 
the  defendants  on  and  before  the  4th  of  August,  and  the  order 
on  Robb  &  Co.  was  made  on  that  day.  The  order  was  sent 
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by  Hoge  &  Co.  to  New  Orleans,  but  it  does  not  expressly  ap- 
pear at  what  time.  Nothing  whatever  is  shown  in  the  affida- 
vits read  on  behalf  of  the  plaintiff,  touching  the  time  the  order 
was  sent ;  and  the  presumption  is  that  it  was  sent  immediately. 
This  would  be  the  natural  order  and  manner  of  transacting 
the  business,  as  it  was  a  sale  of  the  bonds  for  ready  pay.  The 
order  was  paid  by  Hoge  &  Co.,  on  account  of  the  purchase 
of  the  bonds,  on  the  4th  of  August.  This  could  not  have 
been  done  on  that  day,  if  they  retained  the  order  in  their  own 
hands.  If  the  order  was  not  sent  by  Hoge  &  Co.  before 
the  9th  of  August,  it  was  competent  for  the  plaintiff  to  have 
proved  it ;  on  this  point,  the  onus  lay  on  him.  Hoge  &  Co. 
were  competent  witnesses,  by  whom  the  fact  might  have  been 
proved,  and  the  above  presumption  rebutted,  if  the  order  was  re- 
tained until  the  9th  of  August. 

It  is  no  answer  to  this  suggestion,  that  Hoge  was  requested 
to  make  an  affidavit,  and  declined,  because  his  deposition  could 
have  been  obtained  under  the  provisions  of  the  Revised  Statutes. 
(2  Jtev.  Stats.,  254,  §§  24,  25.)  An  affidavit  read  in  behalf  of 
the  plaintiff,  shows,  in  substance,  that  Hoge  declined  to  become 
a  volunteer  witness,  but  expressed  his  willingness  to  testify  when 
legally  required. 

In  regard  to  the  New  Orleans  city  bonds,  we  are  of  the  opin- 
ion that  they  were  not  subject  to  any  attachment  issued  in  this 
action,  on  or  after  August  9,  1855.  They  had  been,  on  the  4th 
day  of  that  month,  inclosed  in  packages  addressed  to  Schroder 
&  Co.,  London,  and  deposited  in  the  Post-Office  in  the  city  of 
New- York.  They  were  then  beyond  the  reach  of  process 
against  the  defendants.  Whether  they  actually  remained  in 
New- York  until  the  9th,  could  be  shown  as  easily  by  the  plain- 
tiff as  by  the  defendants,  if  that  were  material.  An  attachment 
could  not  have  been  executed  upon  them  for  the  further  reason, 
that  the  sheriff  could  not  have  left  a  certified  copy  of  the  war- 
rant of  attachment  with  the  obligor,  which  was  the  city  of  New 
Orleans,  and  beyond  the  jurisdiction  of  the  sheriff.  In  respect 
to  these  bonds,  the  city  of  New  Orleans  was  the  debtor,  and  the 
defendants  the  creditors,  and  the  debts  arising  upon  the  bonds 
could  not  be  said  to  exist  in  this  State.  Contracts  and  debts  are 
treated  as  having  no  situs  or  locality,  and  they  follow  the  person 
of  the  creditor,  who,  as  well  as  the  debtor  in  the  case  of  all  these 
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bonds,  State  as  well  as  city,  were  out  of  the  State  of  New- York. 
(Story's  Conft.  of  LI.,  §§  362,  399 ;  Tingley  v.  Bateman,  10 
Mass.,  343,  347.) 

This  last  position  applies  with  equal  force  to  the  $50,800,  the 
amount  of  the  order  of  Hoge  &  Co.  on  Robb  &  Co.,  and  also 
to  the  alleged  contingent  claim  of  the  defendants  upon  the 
former,  above  considered,  and  is,  as  it  seems  to  us,  conclusive 
against  the  plaintiff  in  relation  to  them  all. 

For  the  foregoing  reasons,  we  think  the  summons,  and  all 
other  proceedings  by  the  plaintiff,  should  be  set  aside,  with  ten 
doll  are  costs. 

Order  accordingly. 


THE  COLONIAL  LIFE  ASSURANCE  COMPANY  a.  THE 
BOAED  OF  SUPERVISORS  OF  NEW-YORK. 

Supreme  Court,  first  District;  Special  Term,  December,  1856. 
TAXES. — MANDAMUS. — POWEB  OF  SUPERVISORS. 

After  the  taxes  are  assessed  in  the  city  of  New- York,  and  warrants  are  issued 
and  delivered  to  the  Receiv«r,  the  Board  of  Supervisors  have  no  further  control 
over  the  assessment  rolls,  and  cannot  thereafter  strike  a  name  from  them. 

A  mandamus  will  not  be  granted  when  it  would  be  unavailing  from  a  want  of 
power  in  the  defendants  to  perform  the  required  duty. 

The  power  of  the  supervisors  of  New- York,  upon  application  made  to  them  with- 
in six  months  after  the  tax-rolls  are  delivered  to  the  Receiver,  to  remit  or  re- 
duce a  tax,  is  discretionary  with  them  ;  and  they  are  the  judges  of  the  cause 
shown. 

If  an  affidavit  is  furnished  to  the  supervisors  (pursuant  to  1  Rev.  Stats.,  416,  §  9), 
by  a  corporation,  showing  that  it  is  not  in  receipt  of  any  profit  or  income,  it  is 
the  duty  of  the  Board  to  strike  the  name  of  such  corporation  out  of  tlie  assess- 
ment rolls ;  and  a  mandamus  lies  to  enforce  this  duty. 

But  if  such  affidavit  is  not  furnished,  the  assessment  of  such  corporation  is  con- 
clusive evidence  that  the  corporation  was  liable  to  taxation,  and  was  duly  as- 
sessed. 

Application  for  a  mandamus  to  the  Board  of  Supervisors  to 
direct  them  to  erase  the  name  of  the  relators  from  the  assess- 
ment roll  for  the  year  1856. 
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J.  Blunt,  for  the  motion. 
Martin  V.  B.  Wilcoxson,  opposed. 

DAVIES,  J. — The  grounds  of  this  application  are  that  the  tax 
commissioners  of  the  city  of  New- York  have  inserted  the  name 
of  the  relators  in  the  assessment  roll  for  the  year  1856,  and  have 
assessed  them  for  personal  estate  in  the  sum  of  $100,000.  This 
assessment  roll  has  been  returned  to  the  supervisors  of  the  county 
of  New-York,  who  have  revised  and  corrected  the  same,  and 
estimated  and  assessed  the  tax  the  relators  are  to  pay  upon  such 
assessment  For  that  purpose  the  supervisors  have  their  annual 
meeting  on  the  second  Wednesday  of  July  in  each  year  (Dames1 
Laws,  1003,  §  23). 

By  section  27  of  the  same  act,  they  must  cause  the  corrected 
assessment  roll,  with  the  warrant  for  the  collection  of  the  taxes 
assessed,  to  be  delivered  to  the  receiver  of  taxes  on  or  before  the 
first  day  of  September  thereafter.  After  the  taxes  are  assessed, 
warrant  issued  and  delivered  to  the  receiver  of  taxes,  the  super- 
visors have  no  further  control  over  the  assessment  roll,  and  a 
mandamus  to  them  to  strike  the  relator's  name  from  the  roll 
would  be  entirely  nugatory.  Their  power  is  spent,  and  if  the 
writ  issued  and  they  were  to  obey  it,  it  would  not  stay  the  re- 
ceiver of  taxes  in  the  execution  of  the  warrant. 

That  a  mandamus  should  not  go  under  such  circumstances  has 
been  expressly  held  in  two  cases  (The  People  v.  Supervisors  of 
"Westchester,  15  Barb.,  607 ;  The  People  v.  The  Supervisors  of 
Greene,  12  Barb.,  217).  The  well-settled  rule  is  recognized  by 
these  cases,  that  a  mandamus  will  not  be  granted  when  it  would 
be  unavailing  from  a  want  of  power  in  the  defendants  to  per- 
form the  required  duty.  This  is  a  prerogative  writ,  which  the 
court  may  issue  or  withhold  at  discretion,  and  I  have  no  doubt 
it  would  be  improper  to  issue  it  in  this  case. 

The  supervisors  have  the  power,  if  they  choose  to  exercise  it, 
if  the  application  is  made  to  them  within  six  months  after  the 
tax-rolls  are  delivered  to  the  receiver  of  taxes,  to  remit  or  re- 
duce any  tax.  This  is  entirely  discretionary  with  them,  and 
they  are  constituted  the  judges  of  the  goodness  of  the  cause 
shown  (Dames'  Laws,  1003,  §28).  But  it  seems  to  me  that  the 
relators  have  a  very  serious  obstacle  to  remove  before  they  can 
be  relieved  of  this  tax.  It  is  provided  (1  £ev.  Stats.,  416,  §9) 
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that  if  the  president  or  other  proper  officer  of  any  corporation 
named  in  any  assessment  roll,  shall  show  to  the  satisfaction  of 
the  Board  of  Supervisors,  at  their  annual  meeting,  within  two 
days  after  the  commencement  thereof,  by  affidavit  to  be  filed 
with  the  clerk  of  the  Board,  that  such  corporation  is  not  in  the 
receipt  of  any  profits  or  income,  the  name  of  such  corporation 
shall  be  stricken  off  the  assessment  roll,  and  no  tax  shall  be  im- 
posed upon  it.  And  the  assessment  of  any  moneyed  or  stock 
corporation,  authorized  to  make  dividends  on  its  capital,  from 
which  no  such  affidavit  shall  be  received,  shall  be  conclusive 
evidence  that  such  corporation  was  liable  to  taxation,  and  was 
duly  assessed.  That  life  insurance  companies  are  liable  to  tax- 
ation, whether  incorporated  on  the  mutual  principle  or  other- 
wise, on  the  capital  they  have  actually  employed  in  business  as 
the  capital  of  the  corporation,  is  now  well  settled  (Mutual  Insu- 
rance Co.  of  Buffalo  v.  The  Supervisors  of  Erie,  4  Comst.,  442  ; 
Sun  Mutual  Insurance  Co.  v.  The  Mayor  of  New- York,  4  Seld., 
241 ;  The  People  on  rel.  Mutual  Life  Insurance  Co.  v.  The 
Board  of  Supervisors  of  New- York,  20  Barb.,  81).  Now  the 
statute  has  declared,  in  the  most  emphatic  language,  that  if  the 
affidavit  is  furnished  as  required,  the  name  of  the  corporation 
shall  be  erased  from  the  assessment  roll,  and  no  tax  imposed 
upon  it. 

If  it  be  true,  therefore,  that  this  corporation,  as  is  now  alleged, 
at  the  time  this  assessment  was  made,  was  not  in  the  receipt  of 
any  profits  or  income  from  the  capital  employed  in  its  business 
in  this  State,  then  it  was  the  duty  of  the  proper  officer  of  the 
corporation  to  have  furnished  such  affidavit,  and  had  the  name 
of  the  corporation  struck  from  the  assessment  roll. 

If  such  an  affidavit  had  been  furnished,  and  the  supervisors 
had  omitted  to  discharge  their  duties  in  the  premises,  a  writ  of 
mandamus  would  have  been  the  proper  remedy  to  have  com- 
pelled its  performance. 

The  statute  also  requires  that  this  affidavit  shall  be  furnished 
at  the  annual  meeting  when  the  assessment  rolls  are  revised  and 
corrected,  and  the  tax  imposed  within  two  days  after  the  com- 
mencement thereof.  And  this  requirement  is  made  for  wise 
reasons.  Taxes  are  laid  for  the  support  of  the  government,  and 
it  is  the  intention  of  the  statutes  in  reference  to  this  subject,  that 
all  real  and  personal  estate,  with  a  few  unimportant  exceptions, 
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should  be  assessed,  and  that  the  taxes  should  be  equally  imposed 
on  such  assessments.  To  ascertain  such  real  and  personal  estate, 
and  the  value  thereof,  we  have  in  this  city  assessors  and  tax 
commissioners,  and  when  they  have  fully  ascertained  all  such 
property  liable  to  taxation,  and  the  amount  thereof,  the  assess- 
ment rolls  are  finally  transmitted  to  the  Board  of  Supervisors 
for  correction  and  revision.  They  have  no  power  to  reduce  or 
increase  any  valuation,  or  to  add  any  property,  real  or  personal, 
to  the  assessment  rolls,  or  make  deductions  therefrom,  except 
that  given  to  them  by  this  ninth  section,  in  reference  to  corpo- 
rations making  the  affidavit,  and  that  conferred  by  the  fourteenth 
section  in  reference  to  companies  authorized  to  commute  their 
taxes.  The  reason  for  all  this  is,  that  a  certain  or  ascertained 
sum  is  to  be  raised  for  the  purpose  of  the  government  annually, 
and  this  has  to  be  equally  apportioned  upon  the  assessed  value, 
and  the  law  intends  that  they  shall  be  definitely  ascertained  be- 
fore the  apportionment  of  the  tax  is  made.  With  all  this  cau- 
tion and  effort  assessments  will  be  made  which  ought  not  to  be 
made,  and  taxes  will  be  assessed  and  apportioned  which  cannot 
be  collected  ;  and  the  result  is,  that  such  deficiencies  have  to  be 
annually  carried  forward  and  added  to  the  taxes  of  the  succeed- 
ing year.  But  in  reference  to  corporations  assessed,  the  statute 
has  declared,  in  the  most  explicit  language,  that  the  assess- 
ment of  any  corporation  from  whom  no  such  affidavit  as  men- 
tioned above  shall  have  been  received,  shall  be  conclusive 
evidence  that  such  corporation  was  liable  to  taxation,  and  was 
duly  assessed.  This  corporation  was  called  upon,  if  they  de- 
sired to  escape  taxation,  to  furnish  such  an  affidavit  within  the 
time  prescribed  by  law ;  and  not  having  done  so,  the  statute 
declares,  in  the  most  positive  terms,  that  the  evidence  of  its 
liability  to  taxation,  and  that  it  was  duly  assessed,  is  con- 
clusive, and  I  am  not  at  liberty  to  say  that  it  was  not.  The 
Court  of  Appeals,  in  the  case  of  the  Mutual  Insurance  Com- 
pany of  Buffalo  v.  Supervisors  of  Erie  (4  Comst.,  449),  affirm 
this  doctrine  in  the  broadest  terms,  and  I  am  therefore  pre- 
cluded, by  the  terms  of  the  statute,  and  the  doctrine  of  the 
highest  court  of  the  State,  from  granting  the  relief  sought  by 
the  relators. 

The  motion  for  mandamus  must  be  denied,  with  costs  ;  but  if 
the  relators  desire  it,  the  same  direction  or  order  will  be  made 
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as  by  Judge  Mitchell  in  the  case  of  The  People  v.  The  Board  of 
Supervisors  of  New- York*  (20  Barb.,  86). 


SAMUEL  0.  BERGER. 

Supreme  Court,  First  District ;  Special  Term,  December,  1856. 
TBADE  MAKKS. — INJUNCTION. 

In  -what  cases  and  upon  what  principles  an  injunction  will  lie,  to  restrain  the  use 
of  a  trade-mark. 

Motion  for  an  injunction. 

This  action  was  brought  by  Morris  L.  Samuel  and  Edwin  M. 
Dunn  against  Albert  Berger  and  others.  The  complaint  sought 
an  injunction  to  restrain  defendants  from  the  use  of  a  trade-mark 
which  plaintiffs  claimed  as  assignees  ;  and  the  plaintiff  now 
moved  for  an  injunction  pending  the  suit.  Other  facts,  which 
appeared  upon  the  motion,  are  stated  in  the  opinion. 

David  Dudley  Field,  for  the  motion. 
E.  W.  Stoughton,  opposed. 

DAVTES,  J. — The  rule  governing  the  interference  of  courts  in 
this  and  like  cases,  is  well  laid  down  by  Duer,  J.,  in  The  Amos- 
keag  Manufacturing  Company  a.  Spear  (2  Duer,  607).  He  says : 

"  At  present  it  is  sufficient  to  say  that  in  all  cases  where  a 
trade-mark  is  imitated,  the  essence  of  the  wrong  consists  in  the 
sale  of  the  goods  of  one  manufacturer  or  vendor,  as  those  of 
another ;  and  it  is  only  when  this  false  representation  is  directly 
or  indirectly  made,  and  only  to  the  extent  in  which  it  is  made, 


°  That  order  was  as  follows  :  "The  motion  for  a  mandamus  is  denied  with  ten 
dollars  costs  ;  but  to  enable  the  relators  to  carry  the  question  further,  they  may 
have  an  alternative  mandamus  stating  all  the  facts  contained  in  these  papers  on 
which  this  motion  is  founded,  so  that  the  defendants  may  demur  thereto,  and  let 
an  order  be  entered  denying  a  peremptory  mandamus  ;  and  proceedings  may  be 
stayed  on  the  execution  until  the  decision  of  the  general  term." 
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that  the  party  who  appeals  to  the  justice  of  the  court  can  have  a 
title  to  relief." 

Applying  these  principles  to  the  facts  in  this  case,  we  shall 
see  that  the  plaintiffs  invoke  a  rule  of  law  which  the  defendants 
might  claim  to  be  applied  to  them,  but  which  will  not  avail  the 
plaintiffs. 

The  plaintiffs  say  that  Brindle,  as  a  watchmaker,  had  acquired 
a  reputation  as  such,  and  that  all  watches  manufactured  by  him 
were  stamped  with  his  name;  that  Sylvester  J.  Samuel  pur- 
chased from  Brindle  the  right  to  stamp  Brindle's  name  on 
watches  manufactured  by  Samuel ;  and  that  Samuel  assigned  to 
the  plaintiffs  the  right  to  stamp  Brindle's  name  on  watches 
manufactured  by  them. 

The  defendants  have  on  hand  for  sale  the  watches  manufac- 
tured by  Brindle  and  stamped  with  his  name,  and  this  court  is 
called  upon  to  restrain  them  by  injunction  from  selling  the 
genuine,  and  thus  to  protect  the  plaintiffs  in  selling  the  simu- 
lated article. 

The  plaintiffs  ask  the  court  to  aid  them  in  passing  off  upon 
the  public  watches  manufactured  by  them,  and  held  out  to  the 
public  as  made  by  Brindle,  when,  in  truth,  the  watches  made 
by  Brindle,  and  stamped  by  him  with  his  mark,  are  those  which 
the  defendants  seek  to  sell. 

If  the  defendants  were  seeking  to  make  sale  of  watches  manu- 
factured by  them  as  tjiose  manufactured  by  Brindle,  and  the 
right  of  the  plaintiff  to  use  his  name  as  a  trade-mark  was  clear, 
then  the  injunction  should  go ;  but  they  cannot  call  on  this  court 
to  aid  them  in  passing  off  the  watches  made  by  them  as  those 
manufactured  by  Brindle. 

Another  rule  enunciated  by  Judge  Duer,  in  the  case  above 
cited,  is  to  be  applied  in  this  case.  He  says  (2  Duer,  618)  "  the 
rule  is  fully  settled,  and  is  recognized  in  nearly  all  the  cases, 
that,  in  suits  of  this  nature,  an  injunction  is  never  to  be  granted 
in  the  first  instance  if  the  exclusive  title  of  plaintiff  is  denied, 
unless  the  grounds  upon  which  it  is  denied  are  manifestly  frivo- 
lous. When  the  title  is  disputed,  the  course  is  to  let  the  motion 
for  an  injunction  stand  over  until  the  plaintiff  has  established  his 
legal  right  in  an  action  at  law"  (Partridge  a.  Welch,  2  Sandf. 
Ch.  R.,  622 ;  8.  C.t  2  Barb.  Ch.  R.,  101). 

The  case  of  Motley  a.  Dowmnan  (3  Mylne  <&  Cr.  1),  is  in  point 
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Then  the  court  argued  that  the  fraud,  if  any,  was  on  the  part  of 
plaintiffs,  who  persisted  in  using  a  name  which  designated  tin 
plates,  manufactured  at  particular  works,  after  they  had  ceased 
to  occupy  the  same,  and  had  removed  to  a  distance  of  over  forty 
miles,  and  established  other  works. 

Lord  Chancellor  Cottenham  thought  the  right  so  doubtful 
that  he  refused  the  injunction. 

I  am  satisfied,  from  an  examination  of  the  cases  on  the  subject 
of  trade-marks,  that  in  no  case  like  the  present  has  an  injunction 
been  issued,  and  to  issue  one  in  this  case  would  be  violating  all 
the  rules  laid  down  in  the  books,  as  applicable  thereto. 

When  the  power  of  the  court  has  been  invoked,  it  has  been 
to  restrain  the  defendant  from  making  his  goods  and  selling 
them  as  and  for  the  goods  manufactured  by  the  plaintiff,  on  the 
ground  that  such  a  fraud  was  an  injury  to  the  plaintiff,  and 
tended  to  mislead  and  deceive  the  public. 

No  such  case  is  presented,  and  the  motion  for  injunction  must 
be  denied  with  costs. 


PHIPPS  a.  VAN  COTT. 

Supreme  Court,  Second  District ;  General  Term,  January,  1857. 

• 
ORDEB. — JUDGMENT. — APPEAL. 

The  decision  of  the  special  term,  sustaining  a  demurrer  to  a  complaint  and  order- 
ing judgment  for  defendant  unless  the  plaintiff  shall  amend  within  a  specified 
time,  is  not  a  judgment,  but  an  order  ;  and  is  properly  appealed  from  as  such.* 

Motion  to  dismiss  an  appeal.  - 

°  See  also  Ford  a.  David  (3  Ante,  385),  where  the  same  principle  was  adjudged 
by  the  New- York  Superior  Court. 

In  Lee  a.  Ainslie  (New- York  Common  Pleas,  Special  Term ;  December,  1856), 
a  motion  for  judgment  upon  a  demurrer  as  frivolous  was  granted,  with  have  re- 
served to  defendants  to  answer  the  complaint  within  two  days.  The  defendants 
appealed  ;  and  plaintiff  disregarding  the  appeal,  entered  judgment.  Held,  on  mo- 
tion to  set  aside  the  judgment  for  irregularity,  that  the  defendants  might  in  such 
case,  within  the  time  allowed  for  answering,  appeal  under  section  348  of  the 
Code,  from  the  decision  against  their  demurrer,  as  from  an  order.  This  order  was 
affirmed  by  the  general  term. 
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W.  J.  Cogswell  and  J.  Maurice,  for  the  motion. 
J.  W.  Edmonds,  opposed. 

By  th-e  Court,  S.  B.  STRONG,  J. — In  this  case,  the  defendants 
demurred  to  the  entire  complaint.  The  court  at  special  term 
sustained  the  demurrer,  and  ordered  judgment  for  the  defend- 
ants, unless  the  plaintiffs  should  amend  their  complaint  and  pay 
the  costs  of  the  demurrer  within  twenty  days.  The  plaintiffs 
appealed  from  the  decision  as  an  order  within  the  twenty  days, 
and  stayed  the  defendants  from  entering  judgment.  The  de- 
fendants now  move  to  dismiss  the  appeal  on  the  ground  that  it 
is  in  terms  from  an  order,  whereas  it  should  have  been  from  a 
judgment,  in  which  latter  case  essentially  different  proceedings 
would  have  been  requisite  in  order  to  perfect  the  appeal. 

It  is  provided  by  the  Code  that  an  appeal  may  be  taken  from 
an  order  made  at  a  special  term,  when  it  sustains  or  overrules  a 
demurrer  (§  349,  subd.  2).  It  is,  I  believe,  generally  admitted 
that  where  a  demurrer  is  partial,  and  not  to  the  entire  complaint 
or  answer,  a  decision  upon  it  is  an  order  within  the  meaning  of 
the  provision  of  the  Code  to  which  I  have  alluded.  But  where 
the  demurrer  is  to  the  entire  pleading,  and  the  decision  of  it  may 
result  in  a  final  disposition  of  the  action  without  any  further  di- 
rection of  the  court,  the  question  whether  such  decision  is  a  judg- 
ment or  order  before  it  has  become  absolute,  is  by  no  means  so 
clear,  especially  as  the  determinations  of  this  court  setting  in  the 
different  districts  have  been  variant. 

In  this  district  it  has  been  decided  that  the  primary  disposi- 
tion at  the  special  term  is  a  judgment  (Lewis  v.  Acker,  8  How. 
Pr.  II.,  414).  But  it  has  been  decided  in  the  third  district 
(Nolton  v.  The  Western  Railroad  Corporation,  10  How.  Pr.  B., 
97),  and  in  the  seventh  district  (Cook  v.  Pomeroy,  10  How.  Pr. 
7?.,  105,  221 ;  Bauman  v.  The  New-York  Central  Railroad,  Ib., 
218),  that  such  disposition  is  an  order.  Although  I  was  one  of 
the  judges  who  decided  the  case  of  Lewis  -u.  Acker,  yet  I  am 
not  so  wedded  to  my  own  opinions  as  to  refuse  to  correct  them, 
when  I  am  satisfied  that  they  have  been  erroneous.  Uniformi- 
ty in  our  determinations  is  certainly  very  desirable,  but  accuracy 
is  far  more  essential,  and  when  a  mistake  has  been  committed, 
the  sooner  it  is  corrected  the  better. 
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Formerly  any  decision  of  a  demurrer  was  considered  to  be  a 
judgment.  But  it  is  different  under  our  present  Code.  That 
defines  a  judgment  (§  245)  as  "  the  final  determination  of  the 
rights  of  the  parties  in  the  action."  Now  the  decision  of  a  de- 
murrer with  leave  to  amend,  or  to  substitute  some  other  pleading 
within  a  specified  time,  is  not  a  final  disposition  of  the  rights  of 
the  parties  involved  in  the  action  until  that  time  has  expired. 
It  is  a  permission  to  the  prevailing  party  to  enter  such  judgment 
if  his  opponent  shall  fail  to  amend.  In  such  case,  no  judgment 
can  be  entered  until  the  time  has  expired.  If  the  failing  party 
elects  to  amend,  there  can  be  no  judgment  at  all.  At  the  most, 
then,  it  is  a  defeasible  order  for  a  judgment.  When  there  is  an 
actual  judgment,  it  must  be  entered  in  the  judgment-book,  and 
it  shall  specify  clearly  the  relief  granted,  or  other  determination 
of  the  action  (Code,  §  280).  Of  course,  this  cannot  be  done  until 
the  leave  to  amend  has  become  inoperative.  No  appeal  can  be 
taken  from  a  judgment  at  special  term  until  it  has  been  entered 
(§  348).  All  former  laws  relative  to  appeals  and  writs  of  error 
antecedent  to  the  Code  are  thereby  abolished,  and  the  only 
.  method  of  reviewing  a  judgment  or  order  in  a  civil  action  is 
such  as  is  prescribed  by,  and  incorporated  in  that  body  of  legis- 
lation (§  323). 

Now,  if  the  unsuccessful  party  on  the  decision  of  a  demurrer, 
cannot  appeal  from  it  as  an  order,  he  must  necessarily  wait  until 
the  judgment  has  been  actually  entered,  and  he  must  then  have 
forfeited  his  right  to  amend  by  the  lapse  of  time.  Why  should 
the  right  to  appeal  be  thus  restricted  ?  It  has  been  said  that 
the  appeal  might,  if  it  should  suspend  the  time  for  amending,  be 
productive  of  vexatious  delay,  where  that  is  the  main  object  of 
the  appellant.  But  the  appellate  court  might,  if  satisfied  that 
the  appeal  was  frivolous  or  interposed  for  delay,  so  far  modify 
the  primary  decision  as  to  make  it  absolute ;  and,  if  not,  there 
can  be  few  general  remedies  which  would  not  operate  hardly  in 
particular  cases. 

Where  there  is  a  direction  for  a  judgment  by  reason  of  the 
frivolousness  of  a  pleading,  there  is  a  final  determination  of  the 
rights  of  the  parties  within  the  meaning  of  the  Code,  and  it  is 
nowhere  reduced  to  the  class  of  orders.  This  court  was  therefore 
right  in  characterizing  the  determination,  in  such  cases,  as  a 


NEW-YORK.  93 


Wickes  a.  Dresser. 


judgment  and  not  an  order  (Bruce  v.  Pickney,  8  How.  Pr. 
72.,  397). 

The  motion  to  dismiss  this  appeal  should  be  denied,  but  with- 
out costs. 


WICKES  a.  DRESSER. 

Supreme  Court,  First  District ;  Special  Term,  January,  1857. 
SUPPLEMENTARY  PROCEEDINGS. — CONTEMPT. — POWERS  OF  COURT. 

The  court  has  the  inherent  power,  in  a  general  eense,  of  punishing  as  for  con- 
tempt, disobedience  to  orders  made  by  judges  out  of  court 
The  provision  of  section  302  of  the  Code,  bestowing  upon  the  judge,  before  whom 
supplementary  proceedings  are  commenced,  the  power  to  punish  disobedience 
to  his  order  made  therein,  does  not  limit  or  abridge  the  general  power  of  the 
court  to  punish  disobedience  to  the  order  of  one  of  the  judges  of  the  court. 
An  order  for  the  examination  of  a  defendant  upon  supplementary  proceedings, 
was  made  by  one  of  the  judges  of  the  court,  and  afterwards,  the  same  judge, 
sitting  at  special  term,  made  an  order  entitled  at  special  term,  punishing  de- 
fendant for  a  contempt  in  disobeying  the  first  order. 

Held,  1.  That  the  second  order  was  valid  as  the  order  of  the  court. 
2.  That  it  might  also  be  sustained  as  the  order  of  the  judge  before  whom  the 
proceedings  were  commenced.    The  mere  fact  that  it  was  made  while  he  was 
holding  special  term,  and  was  entitled  as  made  at  special  term,  did  not  render 
it  irregular,  if  it  were  an  order  which  he  had  power  to  make  out  of  court 

Application  for  an  order  staying  proceedings  upon  an  order 
made  granting  an  attachment  against  defendant  for  a  contempt. 

CLERKE,  J. — The  plaintiff  in  this  action  procured  an  order 
from  Judge  Davies,  acting  as  a,  judge  out  of  court,  pursuant  to 
the  chapter  of  the  Code  relating  to  "  proceedings  supplementary 
to  the  execution,"  requiring  the  defendant  to  appear  before  him 
to  be  examined  under  the  provisions  of  section  292.  The  de- 
fendant having  failed  to  attend,  an  order  was  issued  by  the  same 
judge  citing  him  to  show  cause  why  an  attachment  should  not 
issue  against  him  for  disobeying  the  first  order.  He  also  failed 
to  attend  to  show  cause,  and  Judge  Davies,  presiding  at  a  special 
term  of  this  court,  afterwards  granted  an  order  (October  11, 1856) 
adjudging  the  defendant  guilty  of  a  contempt,  and  granting  an 
attachment  against  him,  unless  defendant  should  submit  to  an 
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examination,  on  October  13,  1856,  and  pay,  at  that  time,  ten 
dollars  costs  of  the  motion.  This  motion,  at  special  term,  was 
opposed  in  person  by  the  defendant. 

On  the  report  and  certificate  of  the  referee,  showing  that  the 
defendant  neglected  to  attend  before  him  in  obedience  to  this 
order,  and  on  proof  of  the  due  service  of  a  certified  copy  of  the 
order,  the  plaintiff  obtained  an  order  at  special  term,  before 
Judge  Clerke,  on  December  16,  1856,  that  the  attachment 
allowed  by  the  last  preceding  order  issue  against  the  defendant. 
On  this  attachment  he  was  brought  up  in  custody  of  the  sheriff, 
before  me,  at  a  special  term,  on  December  19, 1856. 

The  defendant  craved  time  to  purge  himself  of  the  contempt. 
The  court,  accordingly,  ordered  the  plaintiff  to  file  interrogato- 
ries forthwith,  and  gave  the  defendant  ten  days  to  answer,  ad- 
journing the  further  hearing  of  the  matter  until  December  30, 
1856. 

On  that  day,  both  parties  appeared;  the  defendant  stating 
that  he  had  not  filed  his  answers  to  the  interrogatories,  in  conse- 
quence of  having  appealed  from  the  last  order  of  the  special 
term,  having  filed  security  for  costs,  and  asking  a  stay  of  pro- 
ceedings until  the  decision  of  the  general  term  on  the  appeal. 

The  defendant  appeals  on  the  ground  that  the  supplementary 
proceedings  having  been  commenced  before  a  judge  out  of  court, 
pursuant  to  the  provisions  of  the  Code,  a  judge  out  of  court  could 
alone  punish  the  alleged  contempt,  and  that  the  court,  in  such 
cases,  has  no  power  to  institute  or  consummate  measures  to 
punish  such  contempt ;  in  short,  that  the  contempt  is  not  a  con- 
tempt affecting  the  court,  but  a  judge  out  of  court.  This  amounts 
to  a  denial  that  this  court  has  the  power  to  punish  disobedience 
to  a  judge's  order. 

1.  Is  it  true,  as  a  general  proposition,  that  there  is  no  mode 
of  enforcing  obedience  to  orders  made  by  judges  at  Chambers, 
in  the  various  and  numerous  collateral  or  incidental  proceedings 
in  an  action  ? — because,  if  the  court  have  not  the  power,  the 
judges,  acting  out  of  court,  do  not  possess  it,  except  where  it  is 
given  expressly  by  statute. 

It  is  only  necessary  to  examine  any  elementary  book,  and 
to  look  at  the  practice  daily  before  us,  to  be  convinced  that  this 
proposition  is  entirely  untenable.  The  court  has  the  inherent 
power,  in  a  general  sense,  of  punishing,  as  a  contempt,  disobe- 
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dience  to  orders  made  by  judges  out  of  court,  and  has  never 
hesitated  to  exercise  it.  It  is  a  power  essential  to  the  efficacious 
existence  of  a  judicial  tribunal :  without  it,  a  considerable  por- 
tion of  its  directions,  either  before  or  after  judgment,  could  not 
be  enforced — and  its  control  over  the  action  would  be  impaired, 
if  not  practically  lost. 

These  difficulties  would  be  incalculably  increased  under  our 
present  system,  particularly  in  the  first  judicial  district ;  as  the 
Code  (§  401)  expressly  allows  the  judges  of  that  district  to  hear, 
out  of  court,  "  All  motions,  except  for  a  new  trial ;"  not  extend- 
ing, however,  to  the  granting  of  judgments,  except  in  an  appli- 
cation under  section  247. 

I  need  scarcely  enumerate  the  numerous  instances  in  which 
orders  of  judges  out  of  court  are  necessarily  enforced  by  the  co- 
ercive power  of  the  court. 

Take  one  or  two  instances.  Suppose  a  party  disobeys  the  order 
of  a  single  judge  to  stay  proceedings,  but  proceeds  with  his 
action,  takes  an  inquest,  and  enters  up  judgment  in  defiance  of 
the  judge's  order.  The  party,  guilty  of  this  disobedience,  is  in 
contempt,  and  is  punished  by  the  court,  and  not  by  the  judge. 
The  judge  has  not  the  authority  to  punish  him.  So  with  regard 
to  orders  to  enforce  the  payment  of  interlocutory  costs ; — orders 
of  discontinuance  granted  at  Chambers,  where  the  plaintiff,  nev- 
ertheless, continues  the  action ; — orders  of  attachment  and  arrest, 
where  the  sheriff,  or  any  officer  of  the  court  is  guilty  of  neglect, 
or  any  violation  of  duty,  respecting  them.  The  Code  has,  in 
some  instances  expressly,  and  in  others  impliedly  and  necessarily, 
multiplied  instances  of  this  kind.  The  order  of  injunction,  ac- 
cording to  section  218,  may  be  made  by  a  judge,  as  well  as  by 
the  court ;  and,  when  made  by  a  judge,  may  be  enforced  as  the 
order  of  the  court.  Where  a  judge  orders  an  inspection  or  copy 
of  any  books,  papers,  or  documents,  and  where  compliance  with 
the  order  is  refused,  the  court  may,  on  motion,  exclude  the  pa- 
per, or  punish  the  party  refusing,  or  both  (§  288).  Where  a 
party  to  the  action  is  required,  by  chapter  VI.  of  the  Code,  to  be 
examined  before  a  judge  at  Chambers,  if  he  refuse  to  attend 
and  testify,  section  394  provides  that  "  he  may  be  punished  as 
for  a  contempt."  No  power  is  given  to  the  judge  to  punish 
him,  or  in  express  words,  to  the  court ;  but,  the  court  certainly 
may  punish  him,  according  to  its  inherent  right.  In  all  the 
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cases  to  which  I  have  referred,  the  misconduct  of  the  offending 
party  is  as  much  a  contempt  of  court  as  any  other  act  not  com- 
mitted in  the  immediate  view  and  presence  of  the  court.  These 
examples  concern  the  administration  of  justice  in  actions  de- 
pending in  the  court;  they  may  defeat,  impair,  impede,  or  preju- 
dice the  rights  or  remedies  of  parties. 

When  a  person  disobeys  the  order  of  a  judge,  he  cannot,  of 
course,  be  punished  summarily,  as  when  the  contempt  is  com- 
mitted in  the  immediate  view  and  presence  of  the  court ;  but  he 
can  be  brought  up  on  an  order  to  show  cause,  or  at  once  on  an 
attachment  to  compel  him  to  answer  to  interrogatories,  as  in  any 
case  where  he  disobeys  the  order  of  the  court,  instead  of  that  of 
the  judge.  In  either  case,  he  is  equally  guilty  of  a  consequential 
contempt  of  court. 

2.  But  has  this  power  of  the  court  been  taken  away  by  any 
provision  relating  to  supplementary  proceedings  ?  For,  unless 
it  is  expressly  taken  away,  it  remains.  The  court  cannot  be  de- 
prived of  it  by  implication  or  indirection.  The  power  in  these 
proceedings  to  punish  for  contempt  is,  undoubtedly,  conferred 
on  the  judge  before  whom  the  proceedings  have  been  com- 
menced ;  and,  in  the  first  judicial  district,  on  any  judge,  before 
whom  such  proceedings  have  been  continued,  where  they  have 
been  commenced  before  another  judge.  Does  the  bestowal  of 
the  power  on  a  judge,  out  of  court,  in  such  exceptional  cases, 
divest  the  court  of  it  ?  If  that  is  the  effect,  it  is  not  only  confer- 
ring a  new  power,  but  it  is  transferring  power  from  the  court  to 
the  individual  members  of  it,  acting  out  of  court.  This  power 
is  given  to  the  judge  by  section  302  of  the  Code.  It  says :  "  If 
any  person,  &c.,  disobey  an  order  of  the  judge  or  referee,  such 
person,  &c.,  may  be  punished  by  the  judge  as  for  a  contempt." 
Not  a  word  is  said  intimating  any  intention  of  the  Legislature  to 
deprive  the  court  of  the  inherent  general  power,  which  it  has 
always  possessed  and  exercised,  of  enforcing  the  orders  of  its 
judges  out  of  court,  and  of  punishing  disobedience  to  them  as  a 
contempt,  calculated  to  impair  its  dignity  and  efficiency.  On 
the  contrary,  by  the  amendment  of  this  section,  made  in  1851, 
marked  in,  italics,  in  Yoorhies'  edition,  the  Legislature  contem 
plate  the  exercise  of  this  power  by  the  court  in  supplementary 
proceedings.  The  amendment  adds :  "  In  all  cases  of  commit- 
ment under  this  chapter,  &c.,  the  person  committed  may,  in 
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case  of  inability  to  perform  the  act  required,  or  to  endure  the 
imprisonment,  be  discharged  from  imprisonment  by  the  court  or 
judge  committing  him^  &c.,  in  such  terms  as  may  be  just."  The 
power  to  commit,  in  short,  can  be  exercised  by  a  judge  or  by 
the  court. 

I  have  no  doubt,  therefore,  that  the  order  in  this  case,  made 
at  special  term,  before  Judge  Davies,  on  October  11, 1856,  and 
the  order  of  December  16, 1856,  founded  on  it,  are  valid ;  and  I 
should  never  have  considered  this  examination  of  the  question 
necessary  but  for  some  decisions  to  the  contrary,  of  other  courts.* 

I  can  scarcely  believe  that  in  these  cases  the  power  of  a  court, 
in  its  entire  amplitude  over  all  proceedings  in  an  action,  was 
sufficiently  presented  or  considered. 

The  decisions  referred  to  assume,  that  because  the  Code  does 
not  in  express  terms  give  the  power  to  the  court,  the  court  does 
not  possess  it ;  taking  for  granted  that  this  power  does  not  be- 
long to  it  as  an  inherent  right,  and  overlooking  the  fact,  that  in 
respect  to  these  supplementary  proceedings,  the  section  which  I 
have  quoted  recognizes  the  power.  It  seems  to  me  unnecessary 
to  confer  a  power,  if  it  is  already  possessed. 

The  general  term  of  this  district  has,  I  think,  settled  this  ques- 
tion, in  the  case  of  Green  a.  Del  Yecchio,  by  an  order  made  at 
general  term,  on  June  10, 1856,  affirming  an  order  of  the  special 
term  in  a  case  similar  to  this. 

But  there  may  be  another  view  of  this  subject.  Even  suppo- 
sing that  the  court  were  bereft  of  its  usual  power  in  proceedings 
of  this  description,  would  any  tribunal,  deciding  upon  the  va- 
lidity of  these  orders,  regard  them  as  emanating  from  the  court, 
when  they  were  in  fact  made  by  direction  of  a  single  judge — 
sitting  4,-t  special  term,  to  be  sure,  but,  also,  at  the  same  time 
actually  performing  the  duties  of  a  judge  at  chambers.f  An 
act  of  this  kind  would  never  be  regarded  as  invalid  by  the  gen- 
eral term  of  this  court  on  so  slender  and  technical  a  distinction, 
involving  no  rights,  and  not  even  affecting  the  convenience  of 
the  department,  or  any  officer  of  the  court. 

•  Compare  Shepherd  a.  Dean  (8  Ante,  424). 

f  It  was  held  in  the  Knickerbocker  Bank  Case  (19  Barb.,  602 ;  2  Ante,  641), 
that  the  mere  entitling  an  order  as  at  special  term,  which  might  be  made  by  a 
judge  out  of  court,  or  the  making  of  it  by  the  judge  when  sitting  at  special  term, 
instead  of  at  chambers,  would  not  vitiate  the  order. 

Vot.  IV.— 7 
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Were  there  a  necessity  for  it,  the  order  would  be  taken  and 
held  to  be  an  order  of  a  judge  at  chambers,  marked  with  the 
initials  instead  of  the  full  name  of  the  judge.  Entitling  the 
order  at  special  term  would  not  be  considered  conclusive. 

In  truth,  the  question  is  deserving  of  any  discussion,  only  be- 
cause it  concerns  powers  which  this  court  considers  essential  to 
the  efficient  administration  of  justice,  and  which  it  is  therefore 
unwilling  to  surrender  without  the  authority  of  the  Legislature. 

Application  for  a  stay  of  proceedings  denied. 


WILKINSON  a.  TIFFANY. 

Supreme  Court,  Sixth  District;  General  Term,  January,  1857. 
APPEAL  FROM  ORDER. — JUDICIAL  DISCRETION. — ALLOWANCE. 

It  is  only  when  the  defendant  recovers  judgment  that  the  allowance  awarded  to 
the  prevailing  party  can  be  computed  upon  the  sum  claimed. 

The  power  of  the  court  to  grant  an  allowance  to  the  plaintiff  is  limited  to  an 
award  of  ten  per  cent  upon  the  amount  of  his  recovery. 

An  order  awarding  to  plaintiff  an  allowance  exceeding  ten  per  cent,  upon  the 
amount  recovered  by  him,  affects  a  substantial  right  of  defendant,  and  is  there- 
fore appealable. 

Such  an  order  is  appealable  although  made  upon  a  default. 

Where  the  court  at  special  term  makes  upon  default  an  order  which  it  had  no 
authority  to  make,  the  party  prejudiced  may  move  at  special  term  to  set  aside 
the  order  for  irregularity,  or  may  appeal  from  the  order  to  the  general  term. 

Appeal  from  an  order  granting  an  allowance. 

This  action  was  brought  by  Israel  Wilkinson  against  William 
Tiffany,  upon  aii  award  and  an  account,  for  the  recovery  of 
money  only.  The  plaintiff  claimed  a  judgment  in  his  summons 
and  complaint  for  $600.  The  defendant  interposed  an  answer 
to  the  complaint ;  and  the  action  was  referred  to  a  referee,  who 
made  a  report,  that  there  was  due  from  the  defendant  to  the 
plaintiff  the  sum  of  $176T953o  • 

The  plaintiff,  upon  an  affidavit  and  notice,  moved,  at  the  Mad- 
ison special  term  in  June,  1856,  for  an  extra  allowance  as  costs, 
under  section  308  of  the  Code.  The  affidavit  showed  the  na- 
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ture  of  the  action,  and  the  amount  reported  to  be  due  from  the 
defendant  to  the  plaintiff;  and  that  the  action  was  difficult  and 
extraordinary.  Neither  the  affidavit  nor  the  notice  of  the  mo- 
tion stated  the  exact  sum  that  the  plaintiff  would  ask  for,  as 
extra  costs. 

The  defendant  did  not  appear  to  oppose  the  motion,  and  the 
plaintiff  took  an  order  by  default,  that  he  have  an  additional 
allowance  against  the  defendant,  by  way  of  costs,  in  the  action, 
to  the  amount  of  ten  per  cent,  on  the  first  $500  claimed  in  the 
summons  and  complaint ;  and  five  per  cent,  on  the  remaining 
$100  claimed  in  the  complaint ;  making  the  amount  of  such 
extra  allowance  granted  to  the  plaintiff,  the  sum  of  $55.  The 
order  directed  the  clerk  to  add  this  sum  to  the  plaintiff's  other 
costs  in  the  action,  and  insert  the  same  in  the  judgment. 

The  defendant  now  appealed  from  this  order  to  the  general 
term. 

W.  and  J.  S.  Newton,  for  appellant. 
A.  N.  Sheldon,  for  respondent. 

By  the  Court* — BALCOM,  J. — The  plaintiff's  counsel  insists 
that  no  appeal  will  lie  from  the  order  granting  extra  costs  to  the 
plaintiff  in  this  action  for  three  reasons. 

1.  Because  the  granting  of  extra  costs  rests  in  the  discretion 
of  the  court. 

2.  Because  the  order  does  not  affect  a  substantial  right. 

3.  Because  the  order  was  granted  by  default,  and  the  de- 
fendant's remedy,  if  he  has  any,  is  by  a  motion  to  set  aside  the 
order  as  irregular. 

The  order  must  have  been  granted  through  the  inadvertence 
of  the  judge  who  held  the  court;  for  all  the  extra  costs  that  the 
court  had  power  to  allow  the  plaintiff  was  ten  per  cent,  on  his 
recovery.  He  recovered  only  $176^,  and  was  therefore  enti- 
tled to  only  $17rVff  percentage  as  costs,  instead  of  $55,  if  the 
court  gave  him  the  utmost  sum  the  statute  permits  the  court  to 
allow  to  a  party  in  such  a  case.  It  is  only  when  the  defendant 
recovers  judgment  that  the  extra  allowance  can  be  measured 
by  the  sum  claimed  by  the  plaintiff  in  his  summons  and  com- 

*  Present,  Gray,  Maeon,  and  Balcom,  JJ. 
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plaint  (Code,  §  308  ;  Hicks  v.  Waltermire,  7  How.  Pr.  J?.,  370). 
The  court  lias  not  even  the  discretionary  right  to  measure  extra 
costs  to  the  plaintiff  by  the  sum  for  which  he  claims  judgment 
in  his  summons  and  complaint.  Let  extra  costs  be  granted  by 
such  a  rule,  and  the  claims  for  judgment  in  the  summonses  and 
complaints  of  plaintiffs  will  swell  amazingly.  Such  large  claims 
where  small  recoveries  are  had,  embarrass  instead  of  aiding  plain- 
tiffs in  obtaining  orders  for  extra  costs  (5  How.  Pr.  7?.,  317 ; 
6  7J.,  453). 

I  am  clearly  of  the  opinion  that  the  order  affected  the  substan- 
tial rights  of  the  defendant  (Code,  §  349,  subd.  3),  and  that  it  is 
therefore  appealable.  The  court  did  not,  in  Dickson  v.  McEl- 
wain  (7  How.  Pr.  R^  139),  or  in  Cook  v.  Dickenson  (5  Sandf., 
663),  go  beyond  the  authority  conferred  by  the  statute  in  such 
cases,  but  kept  within  discretionary  limits  in  making  the  orders. 
Those  cases  are  therefore  no  authority  against  entertaining  the 
appeal  in  this  case.  The  question  here  is  whether  an  appeal 
lies  to  reverse  an  order  which  the  court  had  no  authority  to  make. 
I  think  it  does. 

Does  the  fact  that  the  order  was  granted  by  default  cut  off 
the  defendant's  right  to  appeal  ?  The  plaintiff  made  a  case  that 
authorized  the  court  to  allow  him  a  percentage  upon  the  recov- 
ery, not  exceeding  $17.93.  The  defendant  had  no  information 
from  the  affidavit  or  notice  of  the  motion  which  were  served 
upon  his  attorneys,  that  any  greater  sum  would  be  claimed.  He 
was  not  therefore  obliged  to  contest  the  motion,  unless  he  de- 
sired to  defeat  it  altogether,  or  to  reduce  the  allowance  below 
$17.93.  This  court  held  in  Raynor  v.  Clark  (3  Code  7?.,  230), 
where  a  judgment  had  been  entered  by  default  upon  a  complaint 
which  did  not  show  a  cause  of  action,  that  the  defendant  might 
appeal  therefrom  to  the  general  term.  It  is  true  that  it  was 
held  in  Dorr  v.  Birge  (5  How.  Pr.  R.,  323),  that  this  qpurt  has 
no  power  to  review  a  judgment  rendered  in  the  County  Court 
by  default,  in  a  cause  originating  in  a  justice's  court  (see  also 
Lynch  v.  McBeth,  7  How.  Pr.  R.,  113).  But  the  decision  in 
Dorr  v.  Birge,  was  placed  upon  the  ground  that  this  court  has 
merely  an  appellate  jurisdiction  in  respect  to  causes  originating 
in  justices'  courts.  That  decision  does  not  therefore  control  this 
case. 

The  plaintiff  was  not  entitled,  as  matter  of  course,  to  the  full 
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ten  per  cent,  on  the  recovery,  although  the  defendant  did  not 
appear  to  contest  the  motion  ;  for  no  specified  percentage,  or 
certain  amount  was  asked  for  in  the  notice  of  the  motion.  The 
court  was  called  upon  to  fix  the  percentage,  but  could  not  allow 
"more  than  ten  per  cent,  on  the  recovery."  The  court  did 
necessarily  make  a  decision,  upon  the  questions  presented  by 
the  affidavit.  The  case  therefore  differs  from  those  in  which 
specific  relief  is  asked  for  in  the  notice  of  motion,  and  in  which 
the  moving  party  obtains  the  precise  thing  he  asks  for  in  his 
notice,  when  his  adversary  makes  default.  In  such  cases  the 
court  does  not  look  into  the  papers,  but  only  requires  proof  of 
the  service  of  the  notice  of  the  motion,  with  a  copy  of  the  pa- 
pers upon  which  the  motion  is  founded,  and  thereupon  grants 
all  that  is  claimed  in  the  notice. 

But  I  do  not  base  my  conclusion  in  this  case  on  such  a  ground. 
This  is  an  appeal  in  the  same  court  that  made  the  order.  The 
court  is  called  upon  to  correct  its  own  error.  It  could  probably 
grant  the  defendant  relief  for  the  wrong  it  has  done  to  him,  on 
a  motion  at  a  special  term,  to  set  aside  the  order  for  irregular- 
ity. And  I  think  he  also  has  a  remedy  by  an  appeal  to  the 
general  term.  A  defendant  could  always,  prior  to  the  Code, 
move  in  arrest  of  judgment,  after  judgment  by  default  (Gra. 
Pr.,  2  ed.,  641).  And  in  Calligan  v.  Hallet  (1  Cai.,  104),  the 
court  held  it  was  not  too  late  to  move  in  arrest  of  a  judgment 
taken  by  default,  after  the  defendant  had  attended  the  execu- 
tion of  the  writ  of  inquiry,  and  examined  witnesses,  if  it  ap- 
peared on  the  face  of  the  record  that  the  action  was  not  main- 
tainable. I  think  such  judgments  of  this  court  may  now  be 
reversed  on  appeal  to  the  general  term  of  the  same  court ;  and 
I  am  also  of  the  opinion  that  orders,  though  granted  by  default 
at  the  special  term,  may  be  reversed  by  the  general  term  on 
appeal,  ..where  the  papers  upon  which  the  orders  are  granted 
show  that  the  court  had  no  authority  to  make  them. 

So  much  of  the  order  of  the  special  term  in  this  case,  as  al- 
lows the  plaintiff  more  than  ten  per  cent,  on  $176.93,  should  be 
•eversed,  with  $10  costs,  of  the  appeal. 

Decision  accordingly. 
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ALDEN  a.  SARSOK 

Supreme  Court,  First  District ;  Special  Term,  December,  1856. 
EXECUTION  AGAINST  THE  PERSON. — How  ISSUABLE. 

When  the  facts  constituting  the  right  to  arrest  the  defendant  are  necessarily  ap- 
parent upon  the  record,  leave  of  the  court  to  issue  an  execution  against  the 
person  is  not  necessary. 

But,  where — as  in  case  of  an  action  for  moneys  received  in  a  fiduciary  capacity — 
the  breach  of  trust  rendering  the  defendant  liable  to  arrest  is  extraneous  to  the 
cause  of  action,  leave  must  be  obtained. 

Motion  to  set  aside  an  execution  against  the  person. 

CLERKE,  J. — When  the  facts  constituting  the  right  to  arrest  are 
necessarily  and  properly  apparent  on  the  record,  an  execution  is 
issuable  of  course.  This  is  the  case  in  all  actions  of  tort,  and  in 
some  actions  on  contract — such  as  those  for  a  breach  of  promise 
of  marriage.  In  these  actions  the  facts  render  the  defendant  lia- 
ble to  arrest  from  the  very  ground-work  of  the  action ;  but,  I 
do  not  think  this  is  the  case  with  regard  to  an  action  for  money 
had  and  received  by  a  person  acting  in  a  fiduciary  capacity.*  The 
action  is  not  brought  for  damages  arising  from  the  violation  of 
the  trust ;  it  is  brought  to  recover  the  money  received  by  him  ; 
and  the  breach  of  trust  is  a  mere  incident  to  the  action.  It  is 
not  necessary  to  state  the  trust,  or  the  breach  of  it,  in  the  com- 
plaint. The  plaintiff  is  only  obliged  to  state  the  receipt  of  the 
money  by  the  defendant  for  plaintiff's  use,  or  as  belonging  to 
him  ;  and  on  trial  it  is  only  necessaiy  to  prove  this  allegation. 

The  fiduciary  capacity  of  the  defendant  and  the  breach  of 
trust,  are,  like  false  representations  in  purchasing  goods  in  an 
action  for  the  amount  of  the  purchase,  extraneous  to  the  grava- 
men of  the  action.  The  recovery  of  the  money  received  and  the 
recovery  of  the  price  of  the  goods  is,  in  each  case,  the  object  of 
the  action  ;  and  both  are  based  upon  contract ;  the  plaintiff  has 
no  right  any  more  in  the  one  than  in  the  other,  to  arrest  the 
defendant,  of  course ;  but,  in  both  cases,  must  apply  to  a  judge 
for  an  order. 

*  Compare  Geller  a.  Seixas,  Post,  103. 
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The  execution,  I  think,  therefore,  ought  to  be  set  aside  ;  but, 
considering  the  incertitude  and  diversity  of  opinions  upon  this 
subject,  it  must  be  on  the  condition  that  no  action  shall  be  com- 
menced for  false  imprisonment;*  and  the  motion  is  granted 
without  costs. 


GELLER  a.  SEIXAS. 

New-  York  Common  Pleas  ;  Special  Term,  January,  1857. 
ARREST. — MONEYS  RECEIVED  ix  FIDUCIARY  CAPACITY. 

Where  the  right  to  arrest  the  defendant  is  derived  from  the  nature  of  the  action — 
e.  g  in  an  action  to  recover  moneys  received  by  defendant  in  a  fiduciary  ca- 
pacity— the  defendant  will  not  be  allowed,  upon  a  motion  to  discharge  from 
arrest,  to  introduce  affidavits  to  show  that  there  is  no  cause  of  action. 

But  where  the  arrest  is  founded  upon  extrinsic  facts  wholly  independent  of  the 
cause  of  action,  and  the  defendant  satisfies  the  court  by  his  own  affidavit  or 
otherwise  that  there  was  no  foundation  for  the  arrest,  he  is  entitled  to  be  dis- 
charged. 

The  acceptance  of  a  negotiable  promise  of  payment  from  a  debtor  suspends  the 
remedy  upon  the  original  indebtedness. 

But  the  acceptance  of  a  non-negotiable  promise  does  not  so  operate,  unless  it  is 
founded  upon  a  new  consideration. 

Motion  to  discharge  defendant  from  arrest. 

Tins  action  was  by  Emma  Geller  against  Benj.  M.  Seixas. 

DALY,  J. — This  action  is  brought  to  recover  the  proceeds  of 
the  sale  of  two  cargoes  worth  about  60,000  francs,  intrusted  to 
the  defendant  in  a  fiduciary  capacity  ;  and  he  asks  to  be  dis- 
charged from  the  arrest,  upon  the  ground  that  before  the  action 
was  brought  he  entered  into  an  agreement  with  the  plaintiff's 
agent  at  Caraccas,  by  the  terms  of  which  his  indebtedness  was 
to  be  paid  in  five  annual  instalments  of  $1,000  each,  and  the 
balance,  $8,000,  when  his  circumstances  would  permit ;  the 
first  of  which  payments  will  not  be  due  until  February  next. 

The  affidavit  upon  which  the  arrest  was  ordered  is  positive 
that  the  amount  sought  to  be  recovered  is  due  by  the  defendant, 

°  Compare  The  Northern  Railway  Company  of  France  a.  Carpentier,  Ante,  52. 
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and  that  it  -was  received  by  him  in  a  fiduciary  capacity ;  and 
where  the  cause  of  action  is  thus  positively  sworn  to,  the  court 
will  not  hear  counter  affidavits  nor  enter  into  an  examination  of 
the  merits  of  the  case,  but  will  take  the  fact  of  the  case  to  be 
as  sworn  to  in  the  affidavit  upon  which  the  arrest  was  made 
(Jordan  v.  Jordan,  Wend.,  524 ;  "Welch  v.  Hill,  2  Johns.,  100). 
The  Code  has  not  changed  the  law  in  this  respect.  "Where,  as 
in  this  case,  the  right  to  arrest  is  derived  from  the  nature  of  the 
action,  the  defendant  will  not  be  allowed  to  introduce  affidavits 
to  show  that  there  is  no  cause  of  action,  for  that  would  be  trying 
the  merits  of  the  action  by  affidavits  upon  a  preliminary  motion 
to  discharge  from  arrest.  But  when  the  arrest  is  founded  upon 
extrinsic  facts  wholly  independent  of  the  cause  of  action,  as 
where  the  defendant  has  removed  or  disposed  of  his  property,  or 
is  about  to  do  so,  with  intent  to  defraud  his  creditors,  then  the 
defendant  may  contest  the  truth  of  the  facts  upon  which  the 
arrest  was  ordered,  and  if  he  satisfies  the  court,  either  by  his 
own  affidavit  or  otherwise,  that  there  was  no  foundation  for  the 
arrest,  he  is  entitled  to  be  discharged  (Wilmerding  v.  Morris, 
8  How.  Pr.  R.,  213  ;  Chancy  v.  Garbut,  5  /£.,  467  ;  Corwin  v. 
Freeland,  2  Seld.,  565). 

But  if  the  cause  of  action  could  be  inquired  into  upon  this 
motion,  the  defendant  would  not  then  be  entitled  to  be  dis- 
charged. He  has  not  shown  conclusively  that  the  plaintiff  has 
no  cause  of  action.  Admitting  the  document  to  be  genuine, 
which  he  has  produced  to  show  that  the  time  for  the  payment  of 
his  indebtedness  was  extended  by  the  plaintiff's  agent,  that  does 
not  take  away  or  postpone  the  plaintiff's  right  to  sue  upon  the 
original  indebtedness.  The  acceptance  of  a  promissory  note  of 
a  debtor  suspends  the  creditor's  remedy  upon  the  original  debt, 
unless  the  note  is  produced  and  cancelled,  or  it  is  shown  that 
the  debtor  could  not  become  liable  upon  it ;  but  that  is  upon  the 
ground  that  it  is  a  negotiable  instrument,  upon  which  the  debtor 
might  be  liable  in  the  hands  of  a  third  party  (Keoslake  v.  Mor- 
gan,  5  Durnf.  &  E.,  513  ;  Hadwin  v.  Mendijabel,  10  Moore, 
477 ;  Kendrick  <o.  Lomax,  2  Carr  &  P.,  405  ;  Tulchard  v.  Tuck- 
ington,  10  Johns.,  104  ;  Hughs  v.  Wheeler,  8  Cow.,  77).  But 
an  instrument  like  the  one  relied  upon  here,  unless  it  is  founded 
upon  some  new  consideration,  will  not  operate  to  suspend  the 
right  to  sue  upon  the  original  debt.  No  such  consideration  ap- 
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pears  upon  the  face  of  the  instrument.  It  is  an  acknowledgment 
of  the  defendant's  indebtedness,  arising  from  balance  of  accounts, 
pending,  with  an  agreement  on  the  part  of  the  creditor,  by  her 
agent  in  Caraccas,  to  give  time  for  the  payment  of  the  sum  ad- 
mitted to  be  due.  But  to  supply  the  want  of  any  consideration 
upon  the  face  of  the  instrument  the  defendant  swears  that,  when 
it  was  made,  all  the  shipments  consigned  to  him  had  not  been 
sold,  and  that  in  order  to  effect  a  settlement  of  accounts,  he 
agreed  to  take  the  whole  shipment  at  invoice  prices,  with  freight 
added,  which  made  up  the  whole  sum  upon  which  the  extended 
credit  was  given.  An  agreement  on  the  part  of  the  defendant, 
to  charge  himself  with  goods  that  had  not  been  sold,  and  for 
the  payment  of  which  he  was  not  responsible,  would  undoubted- 
ly be  a  good  consideration  for  an  agreement,  to  give  an  extended 
credit  for  the  whole  sum.  But  this  rests  upon  the  defendant's 
affidavit  alone,  and  the  plaintiff  has  no  means  of  knowing  upon 
the  motion,  whether  or  not  this  statement  is  true ;  but  on  the 
contrary,  very  good  reason  for  doubting  it.  The  alleged  agree- 
ment was  made  nearly  a  year  ago,  and  not  only  has  she  not  re- 
ceived any  advices  from  her  agent  at  Caraccas  of  the  making  of 
any  such  agreement,  but  her  agent,  Mr.  "VVolfe,  swears  that  he 
saw  her  agent,  Mr.  Pardoe,  in  Venezuela,  after  the  agreement  is 
alleged  to  have  been  made,  and  that  he,  Pardoe,  told  Wolfe 
that  he  had  been  unable  to  effect  any  settlement  with  the  de- 
fendant ;  that  the  defendant  had  given  him  a  balance-sheet 
which  he  found  did  not  balance,  and  that  when  he  asked  for  the 
defendant's  books,  the  defendant  told  him  they  were  in  France. 
The  only  person,  therefore,  who  could  contradict  the  defendant's 
affidavit,  in  the  material  matter  of  the  proof  of  consideration  not 
appearing  in  the  writing,  is  the  agent  who  is  in  Caraccas,  and 
his  affidavit  cannot  be  procured  upon  the  motions. 
The  motion  to  discharge  from  arrest  must  be  denied. 
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LEWIS  a.  GRAHAM. 
New- York  Common  Pleas  ;  Special  Term,  January,  1857. 

SUIT  BY  ASSIGNEE. — DEFECT  OF  PARTIES. — RIGHTS  OF  PLEDGOE 
AND  PLEDGEE. 

An  assignee  of  a  demand  in  trust  to  pay  certain  creditors  of  the  assignor  and  the 
balance  to  the  assignor  himself,  may  bring  an  action  in  his  own  name,  without 
joining  the  cestui  qitf  trusts  as  plaintiffs. 

An  objection  to  a  complaint  for  defect  of  parties  can  only  be  taken  by  demurrer 
or  answer. 

An  agreement  whereby  the  maker  of  notes  delivers  certificates  of  stock  as  col- 
lateral security  for  the  payment  of  the  notes,  stipulating  that  if  the  notes  are 
not  paid  at  maturity  the  securities  shall  be  under  the  control  of  the  holder, 
who  is  authorized  to  dispose  of  them,  and  to  apply  the  proceeds  to  the  credit 
of  the  maker, — is  a  pledge  of  the  stocks  and  not  a  mortgage. 

A  pledgee  can  sell  the  pledge  on  default  of  payment,  only  upon  demand  of  pay- 
ment and  notice  of  sale  ;  and  the  notice  must  state  the  time  and  place  of  sale. 

A  special  partner  of  a  firm  with  whom  property  ia  pledged,  is  not  incapacitated 
by  his  relations  with  the  firm  from  purchasing  the  pledge  at  a  sale  made  by 
them. 

Where  a  pledgee  has  sold  the  pledge  without  right  to  do  so,  a  tender  of  the  debt 
ia  not  necessary  to  enable  the  pledgee  to  recover  the  value  of  the  pledge. 

Action  tried  by  the  court. 

This  action  was  brought  by  James  M.  Lewis  against  John  A. 
Graham  and  others. 

H.  P.  Fessenden  and  JS.  W.  Bonney,  for  plaintiff. 
Mott  &  Murray  and  S.  A.  Foote,  for  defendants. 

INGRAHAM,  F.  J. — The  plaintiff  has  brought  this  action  against 
the  defendants,  who  are  members  of  a  limited  partnership,  to 
obtain  an  account;  claiming  a  right  to  redeem  certain  securities 
left  by  Nathaniel  J.  Brown,  the  assignor  of  the  plaintiff,  with 
the  defendants,  to  secure  the  payment  of  two  notes  of  Brown, 
held  by  the  defendants. 

In  August,  1844:,  the  defendants  were  in  partnership,  Yarnum 
being  the  special  partner,  and  the  other  defendants  general  part- 
ners. At  that  time,  one  Brown  of  Illinois,  for  a  good  consider- 
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ation,  gave  to  the  defendants'  firm  his  two  promissory  notes  for 
$2,736.37,  payable  in  twelve  months  after  date. 

Brown  delivered  at  the  same  time,  as  collateral  security  for 
the  said  two  notes,  sundry  certificates  of  Illinois  State  indebted- 
ness, some  drawing  interest,  and  some  without  any  interest  spe- 
cified therein,  amounting  to  $8,500. 

Afterwards,  in  1846,  Brown  delivered  to  the  defendants,  as 
further  security  for  the  said  notes,  eight  other  certificates  of  Illi- 
nois indebtedness,  each  for  $132.50,  payable  with  interest  at  a 
future  day. 

The  agreement  under  which  these  notes  were  given,  with  the 
securities,  was  in  writing.  By  it  Brown  agreed  that  if  the  notes 
were  not  paid  at  the  expiration  of  twelve  months,  the  securities 
or  collaterals  were  to  be  under  the  control  of  the  defendants' 
firm,  and  said  firm  was  authorized  to  dispose  of  and  sell  said 
securities  after  sixty  days  from  the  maturity  of  the  notes,  and 
apply  the  proceeds  thereof  to  the  credit  of  Brown. 

The  collaterals  were  to  be  sold  at  the  highest  market  value  in 
New-York  ;  and  the  firm  was  only  authorized  to  sell  so  much  of 
the  collaterals  as  would  pay  off  and  discharge  the  indebtedness 
of  Brown.  Brown's  notes  remained  unpaid  at  maturity,  excepting 
as  to  $200,  which  was  paid  on  one  of  the  notes  when  it  fell  due. 
The  defendants'  firm  repeatedly  demanded  payment  of  Brown, 
prior  to  January  18, 1848,  by  letters  through  the  mail,  which 
were  received  by  Brown,  and  on  February  18,  1848,  they  sent 
Brown  a  letter,  which  was  received  by  him  in  Illinois,  demand- 
ing payment,  and  inclosing  a  notice  that  all  the  securities  held 
by  them  as  collateral,  and  delivered  when  the  notes  were  passed 
to  Brown,  would  be  sold  on  February  21,  to  pay  the  indebted- 
ness of  Brown  on  his  notes  to  them.  This  notice  did  not  include 
the  eight  certificates  delivered  in  1846,  as  they  were  not  men- 
tioned therein.  An  answer  was  received  to  this  letter,  dated 
February  21,  acknowledging  that  such  letter  came  to  hand  that 
day,  suggesting  modes  of  settlement,  and  asking  for  a  further 
delay  of  sixty  days. 

On  February  21,  the  securities  were  all  sold  at  auction,  inclu- 
ding those  delivered  in  1846,  for  a  sum  less  than  the  amount  due 
to  the  defendants,  and  were  purchased  by  the  special  partner, 
Varnum,  on  his  own  account. 

On  February  22,  1848,  the  defendants  wrote  Brown  a  letter, 
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informing  him  of  the  sale,  and  inclosing  an  account  showing  a 
balance  due  from  Brown  of  $1,261,  the  payment  of  which  was 
claimed  by  them.  In  January,  1854,  Brown  offered  to  the  de- 
fendant Varnum,  in  writing,  to  pay  off  the  amount  of  the  notes 
and  interest,  and  demanded  the  delivery  to  him  of  the  collater- 
als held  by  him,  and  credit  for  the  money  paid  on  them,  which 
was  refused. 

On  January  21, 1854,  Brown  assigned  his  claims  to  the  plain- 
tiff for  all  the  securities  so  pledged  by  him,  in  trust,  to  collect 
the  same,  and  out  of  the  proceeds  to  pay  the  expenses  and  two 
and  a  half  per  cent,  commissions ;  then  to  pay  to  Haynes  and 
Hyer  certain  indebtedness  of  Brown  to  them ;  and,  lastly,  to  pay 
over  the  proceeds  to  Brown  or  his  legal  representatives. 

This  action  was  commenced  by  the  assignee  on  February  18, 
1854. 

An  objection  is  taken  by  the  defence  that  sufficient  parties 
are  not  before  the  court,  because  the  cestui  que  trusts,  under  the 
assignment  of  Brown,  are  not  named  as  plaintiffs.  Before  the 
Code  there  was  no  necessity  for  joining  them  in  such  an  action. 
The  assignee  had  full  power  to  collect  such  claims  in  his  own 
name.  By  section  11  of  the  Code  of  Procedure  every  action  is 
to  be  brought  in  the  name  of  the  real  party  in  interest ;  but  by 
section  113  an  exception  is  made  in  favor  of  a  trustee  of  an  ex- 
press trust,  and  in  some  other  cases,  in  which  an  action  may  be 
maintained  by  the  trustee  without  joining  with  him  the  persons 
for  whose  benefit  the  action  is  prosecuted. 

The  subsequent  clause  of  1851  was  not  intended  to  limit  the 
meaning  of  the  term  trustee  of  an  express  trust  to  the  case  there- 
in mentioned,  but  to  extend  it  so  that  it  should  include  a  person 
with  whom  a  contract  is  made  for  the  benefit  of  another.  I 
think  there  can  be  no  doubt  as  to  the  right  of  the  plaintiff  to 
maintain  the  action  in  his  own  name,  without  joining  cestui  que 
trusts  as  parties. 

Even  if  it  were  necessary,  however,  the  defendants  cannot 
now  make  the  objection.  By  section  144,  defect  of  parties  may 
be  objected  to  by  the  demurrer,  and  by  section  147,  by  the  an- 
swer in  certain  cases.  If  no  such  objection  is  taken  either  by 
demurrer  or  answer,  the  defendant  is  deemed  to  have  waived 
the  same.  As  no  such  objection  is  properly  made  in  the  an- 
swer, it  cannot  now  be  made  available  by  the  defendants. 
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The  first  question  which  arises  in  an  examination  of  this  case 
upon  the  merits  is,  whether  the  agreement  by  which  these  secu- 
rities were  placed  in  the  defendants'  possession  is  to  be  regarded 
as  a  mortgage,  or  merely  pledging  the  property  by  way  of  secu- 
rity. The  counsel  claims  that  this  agreement  is,  in  fact,  a  mort- 
gage, and  that  as  such  the  holders  had  a  right  to  sell  the  secu- 
rities forthwith  on  forfeiture  by  non-payment. 

The  distinction  stated  in  Brownell  v.  Hawkins  (4  Barb.,  491) 
is  urged  in  the  defendants'  favor.  A  mortgage  is  a  sale  of  goods, 
with  a  condition  that  if  the  mortgagor  pays,  it  shall  be  void. 
A  pledge  contains  no  words  of  sale,  but  an  authority,  if  the  debt 
is  not  paid,  to  sell  the  pledge  for  that  purpose.  In  the  one  case, 
the  title  passes  to  the  mortgagees  ;  in  the  other,  the  title  remains 
in  the  pledger,  although  possession  is  given  to  the  pledgee.  Rec- 
ognizing this  distinction  as  correct,  still  there  is  nothing  in  this 
agreement  that  will  warrant  the  conclusion  that  the  assignor  in- 
tended, at  the  time  of  execution,  to  convey  to  the  defendants' 
firm  his  title  to  the  property  pledged.  On  the  contrary,  the 
whole  tenor  of  the  instrument  shows,  I  think  conclusively,  that 
his  intent  was  merely  to  pledge  the  property  as  security. 

He  says  therein : — "  As  security  for  the  payment  of  the  notes, 
I  have  deposited  with  them  the  securities,  &c."  The  defend- 
ants' control  over  the  securities  was  only  to  be,  in  case  of  failure, 
to  pay  the  notes  for  which  they  were  pledged,  and  then  they 
were  only  to  be  sold  at  the  highest  market  price,  and  in  any 
event  the  defendants  could  only  sell  enough  of  the  securities  to 
pay  the  debt  of  Brown.  These  provisions  are  entirely  incon- 
sistent with  the  requisites  of  a  mortgage,  in  which  it  is  necessary 
that  the  title  should  pass  at  the  time  of  execution  of  the  mort- 
gage, and  by  which,  if  failure  to  pay  at  maturity  happens,  the 
right  of  redemption  ceases,  and  the  title  becomes  absolute,  sub- 
ject to  relief  in  a  court  of  equity  (Brown  v.  Bemeut,  8  Johns., 
96 ;  Ackley  v.  Finch,  7  Cow.,  299 ;  Brownell  v.  Hawkins,  4 
£arb.,  491). 

The  clause  giving  the  defendants  control  of  the  property, 
after  failure  to  pay,  gives  no  other  or  further  right  than  a 
pledgee  has  on  failure  of  the  pledger  to  redeem  the  pledge. 
The  pledgee  has  possession,  and  he  thereby  obtains  the  control 
of  the  property,  so  as  to  proceed  according  to  law,  and  sell  the 
pledge  to  obtain  payment  of  the  debt  for  which  it  was  pledged. 
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But  in  case  of  an  ordinary  pledge,  and  in  this  case  by  express 
agreement,  he  can  only  sell  enough  to  discharge  the  debt,  and 
cannot  claim  a  forfeiture  of  the  whole  property,  as  he  could  un- 
der a  mortgage  (Dykers  v.  Alstyn,  7  Hill,  497). 

I  have  treated  this  question  on  the  supposition  that  the  dis- 
tinction above  stated  in  Brownell  v.  Hawkins  was  correct,  al- 
though I  am  not  prepared  to  adopt  it  as  broadly  as  there  stated ; 
and  the  case  of  Wilson  v.  Little  (2  Comst.,  443)  shows  that  ac- 
tual title  to  the  pledged  property  is  not  always  sufficient  to  make 
the  instrument  pledging  it  a  mortgage.  In  that  case  the  prop- 
erty (stock)  was  deposited  as  security  for  money  loaned,  with 
authority  to  sell  on  non-payment  of  the  loan,  and  the  stock  was 
actually  transferred  to  the  pledgee.  There  the  same  grounds 
were  urged  as  in  this,  that  the  instrument  was  a  mortgage,  and 
the  property  forfeited  on  non-payment;  but  the  court  held,  not- 
withstanding the  title  had  passed  to  the  pledgee,  that  the  instru- 
ment was  not  a  mortgage,  and  that  the  property  pledged  could 
only  be  sold  after  demand  of  payment.  (See  5  Johns.  ./?.,  258  ; 
10  Ib.,  471.) 

The  next  question  in  this  case  is,  what  acts  are  required  from 
the  pledgee  after  failure  to  pay  the  debt,  before  he  can  sell  the 
pledge  for  that  purpose.  The  plaintiff  contends  that  demand  of 
payment  from  the  debtor,  and  notice  of  the  time  and  place  of 
such  sale,  must  be  served  before  the  sale  can  be  legally  made. 
That  a  demand  of  payment  is  necessary,  is  sustained  by  all  the 
authorities  (Story  on  Bailm.,  348, 310  ;  Wilson  v.  Little,  2  Comst., 
443  ;  Stearns  v.  Marsh,  4  Den.,  227).  The  necessity  of  such  de- 
mand was  conceded  by  the  defendant's  counsel  upon  the  trial, 
and  the  counsel  only  differed  upon  the  necessity  of  notice.  In 
Stearns  v.  Marsh  (4  Den.,  227),  Mr.  Justice  Jewett  says  : — "  As 
the  law  now  is,  the  pledgee  may  file  a  bill  in  Chancery  for  a 
foreclosure,  and  proceed  to  a  judicial  sale,  or  he  may  sell  with- 
out judicial  process,  upon  giving  reasonable  notice  to  the  pledg- 
or  to  redeem,  and  of  the  intended  sale."  Again : — "  Personal 
notice  to  the  pledger  to  redeem,  and  of  the  intended  sale,  must 
be  given,  in  order  to  authorize  a  sale  by  the  act  of  the  party. 
Before  giving  such  notice,  the  pledgee  has  no  right  to  sell  the 
pledge,  and  if  he  do,  the  pledger  may  recover  the  value  of  it 
from  him  without  tendering  the  debt." 

The  same  rule  is  adopted  in  Brown  v.  Ward  (9  Sow.  Pr.  -Z?., 
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497  ;  3  Duer  J?.,  660,  497) ;  Mr.  Justice  Hoffman  holding  that 
a  right  to  sell  property  that  was  pledged  could  only  be  exercised 
after  the  debt  is  due,  upon  a  demand  for  payment  and  notice  of 
the  sale  (2  KenPs  Com.,  581 ;  Story  on  Bailm.,  208  ;  Patchin 
v.  Pierce,  12  Wend^  81 ;  4  Kent's  Com.,  139). 

I  have  not  been  able  to  find  any  case,  and  none  was  cited  on 
the  argument,  distinctly  holding  that  a  demand  of  the  money 
due,  without  notice  of  the  time  and  place  of  sale,  was  sufficient 
to  protect  the  pledgee  in  making  the  sale. 

In  the  case  of  Wilson  v.  Little,  supra,  which  was  mainly  re- 
lied on  by  the  defendants'  counsel,  it  is  said  fhat  the  pawnee 
cannot  sell  without  a  demand  of  payment  previoiisly. 

But  in  that  case  it  is  nowhere  said  that  a  notice  of  the  sale 
was  not  necessary ;  and  in  the  contract  on  which  that  action  was 
brought,  notice  of  the  sale  was  dispensed  with.  (See  also  Tucker 
v.  Wilson,  1  P.  Wms.  R.,  261 ;  Lockwood  v.  Ewer,  2  Afk.  R., 
303 ;  De  Lisle  v.  Priestman,  1  Brown's  Penn.  J5.,  176 ;  Wil- 
lard's  Eq.  Jur.,  457.) 

A  sale  of  the  pledge  was  not  valid,  so  as  to  protect  the  pledgee, 
without  a  previous  demand  of  payment  and  notice  to  the  pledger 
before  the  sale. 

Was  the  demand  and  notice  as  proven  in  this  case  suffi- 
cient ? 

It  is  in  proof  that  the  pledgees  repeatedly  demanded  pay- 
ment of  the  debt  due,  by  letters  which  were  received  by  Brown. 

On  January  18,  1848,  a  letter  was  sent  to  Brown,  demanding 
payment,  and  giving  notice  of  the  sale  of  the  stocks  pledged, 
as  stated  in  notice  of  sale  inclosed,  for  February  21  next  ensu- 
ing. This  notice  only  referred  to  the  stocks  pledged  at  the  time 
of  the  original  transaction,  and  did  not  include  the  eight  certifi- 
cates of  indebtedness  subsequently  pledged  by  Brown,  as  addi- 
tional security,  in  1846. 

So  far  as  relates  to  the  property  specified  in  the  notice  of  sale, 
I  think  there  can  be  no  doubt  as  to  the  sufficiency  both  of  the 
demand  and  notice.  It  was  made  thirty-four  days  before  the 
sale,  and  was  sufficiently  explicit  in  the  demand,  and  also  in  the 
notice  that  the  property  would  be  sold  at  the  time  appointed. 
No  objection  is  taken  to  it  on  these  grounds.  But  it  is  objected 
to  the  sufficiency  of  this  notice,  that  the  time  was  too  short,  in- 
asmuch as  Brown  was  at  that  time  in  Illinois ;  and  that  it  ap- 
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pears  by  Brown's  letter,  in  answer  to  the  notice,  that  it  was  not 
received  by  him  until  February  2.  I  am  not  willing  to  give  any 
such  effect  to  the  statement  in  Brown's  letter  that  the  notice 
came  to  hand  that  day. 

Presumptively,  the  notice  was  sufficient.  If  the  plaintiff  re- 
lied on  the  distance  of  Brown  from  this  city  as  an  objection  to 
the  sufficiency  of  the  notice,  he  should  have  shown  that  the  time 
of  transmission  by  mail  was  such  as  to  deprive  Brown  of  the 
benefit  of  the  notice.  Until  that  is  shown,  we  have  no  right 
to  presume  that  the  course  of  the  mail  was  such  as  to  prevent 
Brown  from  attending  to  the  sale  of  the  property  pledged. 
Even  if  it  be  taken  for  granted  that  the  notice  was  not  received 
until  February  2,  it  would  not  follow  that  he  had  not  ample  time 
to  have  come  to  New-York  after  that  time,  and  have  attended 
to  the  redemption  of  the  property  here. 

But  such  notice  cannot  be  made  applicable  to  the  eight  cer- 
tificates of  $132.50,  each  of  which  was  not  included  therein. 
Brown,  from  the  notice  served  upon  him,  had  a  right  to  conclude 
that  the  defendants'  firm  (the  pledgers)  did  not  intend  at  that 
time  to  sell  any  thing  except  the  property  advertised  in  the  no- 
tice. He  knew  they  could  not  properly  sell  at  auction  any  of 
the  property  of  which  they  had  not  given  previous  notice.  The 
subsequent  notice  in  the  papers,  for  three  days,  of  the  intended 
sale  of  these  certificates  did  not  remedy  the  defect ;  Brown  had 
no  notice  thereof,  and  was  not  bound  thereby,  and  I  see  no 
ground  upon  which  the  omission  of  these  certificates  in  the  first 
notice  can  be  remedied. 

It  is  contended,  however,  by  the  plaintiff,  that  the  sale  was 
void,  inasmuch  as  the  defendant,  Varnum,  was  the  purchaser, 
he  being  the  special  partner  in  the  defendants'  firm. 

It  must  be  conceded  that  a  purchase  by  the  pledgee — or  by 
one  of  the  pledgees,  if  there  are  more  than  one — does  not  alter 
the  right  of  the  pledger ;  such  a  purchase  does  not  terminate 
the  bailment,  but  leaves  the  purchaser  the  same  responsibility 
to  the  pledger  as  before  the  sale.  (Story  on  Bailm.,  319.)  The 
general  rule  was  fully  laid  down  by  the  Chancellor,  in  Torrey  v. 
Bank  of  Orleans  (9  Paige,  649,  663),  as  a  rule  of  universal  ap- 
plication to  all  persons  coming  within  its  principle,  that  no  party 
can  be  permitted  to  purchase  an  interest,  where  he  has  a  duty 
to  perform  that  is  inconsistent  with  the  character  of  purchaser. 
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(See  Hawley  v.  Cramer,  4  Cow.,  736.)  This  doctrine  was  not 
disputed  by  the  defendants'  counsel,  but  he  denied  its  applica- 
bility to  the  defendant  Varnum,  claiming  that  his  relation  as 
special  partner  to  the  other  defendant  was  such  as  to  deprive 
him  of  the  character  of  pledgee  and  of  any  right  to  interfere 
with  the  pledge,  and  of  course  imposed  on  him  no  duty  towards 
the  pledger. 

The  property  was  pledged  to  the  defendant's  firm.  The  per- 
sons then  having  a  right  to  act  in  the  management  of  the  affairs 
of  the  firm,  were  the  bailees,  and  they  only  were  charged  with 
the  duty  of  selling,  at  the  highest  market  price,  the  securities  so 
pledged. 

By  the  statute  authorizing  limited  partnerships,  the  special 
partner  is  prohibited  from  transacting  any  business  on  account 
of  the  partnership,  nor  can  lie  be  employed  as  agent,  attorney, 
or  otherwise,  and  any  interference  contrary  to  these  provisions 
renders  him  liable  as  a  general  partner.  (2  Rev.  Stats.,  175,  §  17.) 

There  was  no  duty  which  Varnum  could  assume  to  discharge 
in  reference  to  the  indebtedness  of  Brown  to  the  firm,  without 
making  himself  liable  as  a  general  partner.  As  the  statute  pro- 
hibited him  from  acting,  and  as  in  fact  he  never  assumed  to  act 
as  a  partner,  no  duty  devolved  upon  him  in  reference  to  the 
^bailment.  He  could  not  direct  or  aid  in  the  sale  of  the  securi- 
ties. An  attempt  to  interfere  with  the  sale  of  them  would  have 
made  him  liable.  A  refusal  to  do  so  did  not  involve  him  in-anr 
neglect  of  duty.  If  this  be  so,  and  if,  during  the  partnership, 
the  special  partner  was  not  one  of  the  persons  charged  with  the 
duty  of  controlling  and  preserving  the  pledge,  the  subsequent 
dissolution  of  the  partnership  did  not  alter  his  liability ;  the 
bailees  were  the  persons  originally  constituted  by  the  act  of  the 
pledger,  and  no  other  could  be  substituted  by  the  mere  fact  that 
the  partnership  had  been  dissolved  by  its  own  limitation. 

The  specif1  partner,  it  is  true,  may  advise  as  to  the  interest  of 
the  partner  iip,  but  so  may  any  one  else.  Such  advice  is  no 
act  or  control  of  the  partnership  funds  or  duties,  and  does  not, 
in  my  opinion,  alter  the  position  of  the  defendant  Varnum. 
Although  this  question  is  not  free  from  difficulty,  I  am  inclined 
to  think  the  view  I  have  taken  of  it  to  be  the  correct  one. 

The  remaining  question  is,  what  tender  is  necessary  to  entitle 
the  plaintiff  to  bring  this  action  ? 
VOL.  IV.— 8 
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The  tender  made  was  contained  in  the  letter  of  January  18, 
1854,  addressed  to  the  defendant  Varnum,  stating  that  the  de- 
fendant's firm  had  transferred  to  him  the  notes  and  securities, 
offering  to  pay  the  two  notes  and  demanding  the  collaterals.  If 
any  had  been  paid  off,  the  demand  was  varied  accordingly. 

The  like  demand  was  made  upon  the  firm. 

If  I  am  right  in  my  previous  conclusions  as  to  the  validity  of 
the  sale  of  the  first  security  pledged  by  Brown,  then  it  is  evi- 
dent that  no  tender  could  have  been  made  of  the  balance  until 
that  balance  had  been  ascertained,  and  if  any  portion  of  these 
securities,  either  principal  or  interest,  had  been  collected,  the 
like  accounting  would  be  necessary.  Under  either  case  the  offer 
to  pay  was  sufficient,  and  as  the  firm  had  put  it  out  of  their 
power  to  comply  with  their  duty,  in  payment,  by  selling  the 
certificates  of  indebtedness,  it  was  not  necessary  to  make  any 
further  tender. 

In  Wilson  v.  Little  (4  Comst.,  449),  Mr.  Justice  Ruggles  says, 
the  sale  by  the  defendant  before  payment  demanded  was,  there- 
fore, wrongful.  The  defendants  having  voluntarily  put  it  out  of 
their  power  to  restore  the  pledge,  a  tender  of  the  money  bor- 
rowed would  have  been  fruitless,  and  was,  therefore,  unneces- 
sary. The  same  rule  is  stated  in  Cortelyou  v.  Lansing  (2  Cai. 
Cos.,  200).  « 

My  conclusions,  therefore,  are : — 

1.  That  the  instrument  under  which  these  securities  were 
transferred  to  the  defendant's  firm,  was  a  pledge,  and  not  a 
mortgage ; 

2.  That  on  forfeiture  for  non-payment  of  the  notes,  the  pledgees 
were  required  to  demand  payment  and  give  notice  of  the  in- 
tended sale,  before  sale  of  the  securities  could  be  made  by 
them,  so  as  to  deprive  the  pledger  of  his  right  to  redeem ; 

3.  That  the  demand  and  notice  as  to  all  the  securities  pledged, 
except  the  eight  securities  pledged  in  1846,  was  sufficient; 

4.  That  no  notice  was  given  of  the  sale  of  the  eight  certificates 
pledged  in  1846,  and  that  such  sale  was  invalid  against  the 
plaintiff  and  Brown. 

5.  That  the  special  partner,  Varnum,  was  not  prohibited,  by 
his  relation  to  the  firm,  from  purchasing  the  securities  at  the 
time  of  the  sale  by  the  pledgees. 

6.  That  the  offer  of  Brown  to  pay  the  notes  was  sufficient, 
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without  an  actual  tender  of  the  money,  and  that  any  tender  was 
unnecessary,  as  the  defendant's  firm  had,  by  the  sale  of  the 
securities,  rendered  such  tender  fruitless. 

It  follows,  therefore,  that  the  plaintiff  is  entitled  to  a  judg- 
ment directing  an  account  of  the  moneys  received  on  the  securi- 
ties which  were  pledged  in  1846 ;  and  in  stating  such  account, 
the  balance  due  from  the  plaintiff  on  the  loan  must  also  be 
stated.  As  the  complaint  avers  that  such  securities  have  been 
paid,  and  the  same  is  not  denied  in  the  answer,  the  only  further 
provision  necessary  in  the  judgment  would  be  that  the  balance 
remaining  unpaid  by  either  party  to  the  other  should  be  recov- 
ered, and  such  order  will  be  reserved  until  the  report  of  the 
referee  on  the  accounting  is  brought  in. 

Judgment  for  the  plaintiff  that  the  defendant  account,  and 
reference  ordered  to  take  an  account  as  to  the  certificates 
pledged  in  1846,  and  report  to  this  court.  Further  directions 
are  reserved  until  the  coming  in  of  the  report. 


LONGWORTHY  a.  KNAPP. 

Supreme  Court,  First  District;  Special  Term,  January,  1857. 
PLEADING. — SEPARATE  CAUSES  OF  ACTION. 

In  an  action  to  recover  many  items  of  demand  claimed  by  one  and  the  same  right, 
the  items  may  be,  for  the  sake  of  brevity  and  convenience,  thrown  into  one 
count 

In  such  case,  defendant  may  plead  one  defence  to  some  of  the  items,  and  another 
defence  to  others. 

Motion  to  set  aside  an  amended  complaint. 

This  action  was  in  the  nature  of  a  qui  tarn  action,  and  was 
brought  by  Ira  Longworthy  against  Gideon  Lee  Knapp,  to  re- 
cover a  statute  penalty  under  section  49  of  the  act  of  1813,  rela- 
tive to  the  city  of  New- York  (Laws  of  1813,  359).  That  section 
requires  the  keepers  of  ferries  between  New- York  city  and  Long 
Island  to  keep  a  printed  copy  of  rates  of  ferriage  prescribed  by 
the  act,  with  the  fines  and  penalties  relating  to  ferries,  posted 
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conspicuously  in  the  ferry-houses  ;  under  penalty  of  three  dollars 
for  every  day's  neglect,  to  be  recovered  at  suit  of  any  person. 
The  complaint  as  amended  alleged,  as  the  first  cause  of  action, 
that  the  defendant  had  conducted  a  ferry  from  New- York  to 
Long  Island  for  three  years,  from  November  19,  1853,  until  No- 
vember 19,  1856,  one  thousand  and  ninety-five  days  in  all,  with- 
out compliance  with  the  requirement.  There  was  another  cause 
of  action  set  forth  arising  upon  a  similar  neglect  in  the  conduct 
of  another  ferry  by  defendant. 

The  defendant  now  moved  to  set  aside  the  complaint  upon  the 
ground  that  each  day^s  neglect  to  comply  with  the  provisions 
of  the  act  formed  a  separate  and  distinct  cause  of  action  ;  and 
that  these  causes  should  have  been  separately  stated,  and  num- 
bered. 

G.  Spring,  for  the  motion.  L  In  pleading  under  the  Code, 
each  separate  cause  of  action  must  be  set  forth  in  a  distinct  and 
separate  count  (Code,  §§  141, 150, 151, 167  ;  Handy  v.  Chatfield, 
23  Wend.,  35 ;  Durkee  a.  Saratoga  &  AVashington  Railroad,  4 
How.  Pr.  R.,  226  ;  Pike  a.  Wormer,  5  Ib.,  171 ;  Benedict  a. 
Seymour,  6  II.,  298  ;  Lippincott  a.  Godwin,  8  Ib.,  242  ;  Robin- 
son a.  Judd,  9  Ib.,  378). 

II.  In  the  present  case,  each  day's  transgression  of  the  act  as 
alleged  constituted  an  offence  in  and  of  itself,  and  as  soon  as 
committed  constituted  a  distinct  cause  of  action.  Each  such 
cause  of  action  may  require  its  own  separate  defence.  To  some 
the  defendant  may  wish  to  plead  that  he  was  not  the  owner  of 
the  ferry  at  the  time  of  their  occurrence  ;  to  others,  that  he  did 
keep  up  the  lists  required  by  the  statute  ;  to  others,  the  statute  of 
limitations,  &c.  As  the  complaint  now  stands,  he  cannot  do  so. 

Titus  B.  Eldridge,  opposed.  I.  Even  if  the  defendant's 
objection  to  the  complaint  were  sound,  he  has  mistaken  his 
remedy.  Where  causes  of  action  are  not  separately  stated,  the 
proper  mode  of  seeking  relief  is  by  motion  to  make  the  com- 
plaint more  definite  and  certain  ("Wood  a.  Anthony,  9  How.  Pr. 
£.,  78). 

II.  The  objection  is,  however,  unfounded.  The  cause  of  ac- 
tion is,  the  running  of  the  ferries  against  the  provisions  of  the 
statute ;  and  the  time  is  only  the  measure  by  which  the  amount 
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of  the  penalty  is  to  be  ascertained.  The  case  is  analogous  to  a 
suit  upon  an  account  of  many  items,  or  the  like  ;  where  the  sub- 
ject matter  cannot  properly  be  severed  or  divided  into  several 
actions,  after  a  right  to  sue  has  once  accrued  upon  all. 

CLERKE,  J. — Each  day's  neglect  to  keep  a  list  of  the  rates  or 
prices  of  carrying  in  a  conspicuous  place  in  the  ferry-house 
would,  no  doubt,  strictly  speaking,  constitute  in  itself  a  complete 
cause  of  action  ;  but,  this  does  not  hold  when  an  action  is  insti- 
tuted for  violating  the  act  in  this  respect,  by  neglect  for  a  suc- 
cessive series  of  days.  It  has  been  always,  and  now  more  than 
ever  is  allowed,  that  several  causes  of  action  do  not  always  form 
the  subject  of  several  separate  counts,  but  are  sometimes  thrown, 
for  the  sake  of  brevity  and  convenience,  into  one  {Stephens' 
Pleadings,  268) ;  and,  pursuant  to  a  form  promulgated  in  Eng- 
land by  rule  of  court  (ITU.  T.,  2  Will.,  4),  claims  even  for  goods 
sold,  for  work  done,  for  money  lent,  for  money  paid,  &c., 
are  always  condensed,  when  they  are  stated  in  the  same  action, 
into  a  single  count.  The  reason  for  permitting  this  is  incompar- 
ably stronger  when  the  action  is  for  a  liability  of  the  same  na- 
ture, incurred  every  day  for  a  period  of  three  years. 

This  can  produce  no  injustice,  or  even  inconvenience,  to  the 
defendant ;  for,  he  may  not  only  plead  several  pleas  to  several 
counts,  but  it  is  always  permitted,  under  the  modern  modifica- 
tions of  the  rules  of  pleading,  that  he  may  plead  several  pleas 
to  distinct  parts  of  the  same  count  (Stephens'  Pleadings,  269). 
So  that,  if  the  defendant  has  a  right  to  set  up  the  statute  of  lim- 
itations to  a  portion  of  these  liabilities,  he  could  not,  even  under 
our  recent  system,  be  prevented  from  pleading  this  defence  as  to 
such,  and  any  other  defence  or  defences  as  to  the  rest,  or  any 
portion  of  the  rest. 
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CASE  OF  THE  EMPIRE  CITY  BANK. 

Supreme  Court,  First  District;  Special  Term,  January,  1857. 

STATUTORY  CONSTRUCTION. — INSOLVENT  BANK. 

Ordinarily,  the  time  within  which  an  act  is  required  by  statute  to  be  done,  is  re- 
garded as  directory  merely. 

But  if  the  statute  contains  any  words  restraining  the  performance  of  the  act  after- 
wards, the  naming  of  the  time  will  be  regarded  not  as  directory,  but  as  a  limit- 
ation of  authority. 

Under  the  act  of  1849  (Laws,  ch.  226)  relative  to  the  closing  up  affairs  of  an  insol- 
vent bank,  the  utmost  extension  of  time  which  can  be  granted  to  a  referee  to 
make  the  apportionment  contemplated  by  the  act,  consists  of  two  extensions  of 
six  months  each. 

If  the  apportionment  is  not  made  within  that  time,  a  perpetual  stay  of  proceed- 
ings should  be  granted. 

Motion  for  a  stay  of  proceedings  upon  a  reference  directed  to 
apportion  the  debts  of  an  insolvent  bank  among  its  stockholders. 

The  Empire  City  Bank  failed  in  December,  1854,  and  on  the 
application  of  its  creditors,  the  United  States  Trust  Company 
was  appointed  receiver,  and  afterwards  made  a  dividend  among 
the  creditors ;  whereupon,  pursuant  to  the  act  of  1849  (Laws  of 
1849,  ch.  266),  the  whole  matter  was  referred  to  Stephen  Cam- 
breling,  to  apportion  the  debts  among  the  stockholders.  The 
order  making  this  reference  was  granted  by  the  Supreme  Court, 
on  August  14,  1855. 

On  October  20,  1855,  an  order  was  granted  by  the  Supreme 
Court  suspending  such  apportionment  six  months.  On  April  28, 
1856,  it  was  again  suspended  for  six  months,  and  on  December 
16,  1856,  it  was  further  suspended  for  ninety  days,  and  no  ap- 
portionment had  as  yet  been  made. 

Upon  these  facts  a  motion  was  now  made  for  a  perpetual  stay 
of  proceedings,  restraining  the  receiver  and  referee  from  any 
further  proceedings  in  such  apportionment. 

J.  D.  Sherwood  and  John  W.  Edmonds,  for  the  motion,  con- 
tended that,  the  time  having  been  extended  beyond  the  ninety 
days,  allowed  by  section  18  of  the  act,  all  further  proceedings 
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were  void,  because  this  being  a  statutory  remedy  and  unknown 
to  the  common  law,  the  statute  must  be  strictly  followed,  or  the 
proceedings  under  it  would  be  nugatory. 

J.  M.  Mason,  in  opposition,  contended  that  section  23  of  the 
statute  authorized  the  extensions  granted;  that  section  having 
enacted  that  the  dividends  and  the  apportionment  might  be  de- 
layed or  suspended  by  reason  of  the  pendency  of  any  litigation 
or  controversy  for  the  period  of  one  year ;  and  that  this  statute 
was  merely  carrying  out  the  constitutional  provision  in  favor  of 
the  liability  of  bank  stockholders. 

DA  VIES,  J. — Ordinarily  the  time  within  which  a  thing  is  re- 
quired to  be  done  is  to  be  regarded  as  directory  merely ;  and 
the  legality  of  the  act  is  not  affected  by  its  being  done  after  the 
expiration  of  the  time  within  which  the  statute  directed  the 
thing  to  be  done. 

The  authorities  on  this  point  are  collected  in  Smith  on  Con- 
struction of  Statutes,  782-796. 

If,  however,  the  statute  contains  any  negative  words  restrain- 
ing the  doing  of  the  act  afterwards,  the  naming  of  the  time  will 
not  be  considered  as  directory,  but  as  a  limitation  of  authority. 

In  the  act  now  under  consideration  (Laws  of  1849,  ch.  226), 
it  is  declared  by  section  12  that  the  receiver  appointed  to  close 
up  the  affairs  of  an  insolvent  bank,  shall,  within  ninety  daya 
from  the  date  of  his  appointment,  unless  the  time  shall  be  en- 
larged by  a  justice  of  the  Supreme  Court,  which  he  may  do  for 
a  period  not  exceeding  ninety  days,  declare  a  dividend  of  the 
cash  in  his  hands  among  the  creditors  of  such  bank. 

It  is  apparent,  therefore,  that  the  time  for  declaring  such  divi- 
dend is  not  directory,  but  that  the  act  may  be  done  at  the  far- 
thest within  a  hundred  and  eighty  days. 

Section  18  of  the  same  act  directs  the  referee,  to  whom  the 
matter  should  be  referred,  to  make  his  report  at  the  first  special 
term  to  bo  held  in  the  county  in  which  he  resides  after  the  expi- 
ration of  six  weeks  from  the  date  of  his  appointment,  and  if,  in 
the  opinion  of  the  justice  holding  such  term,  further  time  is  re- 
quired to  enable  the  referee  to  complete  his  report,  he  may  grant 
such  further  time,  not  exceeding  ninety  days. 

The  referee  in  this  case  was  appointed  on  August  14,  1855. 
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The  first  special  terra  held  in  this  county  after  the  expiration  of 
six  weeks  from  the  date  of  that  appointment,  was  that  com- 
mencing on  the  first  Monday  in  October,  1855.  The  judge 
holding  that  term  had  power,  therefore,  to  extend  the  time  for 
making  such  report  for  a  period  not  exceeding  ninety  days. 

Section  23  of  the  same  act  declares  that  the  dividend  author- 
ized by  said  act  to  be  made  as  the  apportionment  of  the  debts 
of  the  said  bank  among  the  stockholders  thereof,  shall  not  be 
delayed  or  suspended  by  reason  of  the  pendency  of  any  litiga- 
tion or  controversy  by  or  against  such  bank,  unless  the  same  be 
expressly  directed  by  a  justice  of  the  Supreme  Court ;  and  such 
delay  shall  in  no  case  exceed  one  year. 

It  would  seem,  therefore,  to  be  clear  that  the  receiver  must 
make  his  dividend  within  ninety  days  from  the  date  of  his  ap- 
pointment, the  time  for  making  it  being  certain  and  definite ; 
and  it  seems  to  me  equally  clear  that  in  no  case  can  the  decla- 
ration of  such  dividend  be  delayed  to  exceed  the  year  from 
that  time. 

So  in  regard  to  the  apportionment  to  be  made  by  the  referee. 
He  is  to  report  at  the  first  special  term  held  at  the  expiration  of 
six  weeks  after  his  appointment ;  but  such  apportionment  may 
be  delayed  by  the  order  of  a  justice  of  this  court,  but  in  no  case 
shall  such  delay  exceed  one  year.  This  apportionment  was  to 
be  made  at  the  October  term  of  1855.  That  term  expired  with 
that  month.  The  delay  thereupon  authorized  by  the  act  was 
not  to  exceed  a  year  from  that  time. 

This  was  the  view  undoubtedly  entertained  by  the  judge  hold- 
ing that  term,  who  then  made  an  order  extending  the  time  for 
the  referee  to  make  the  apportionment,  six  months.  This,  of 
course,  was  under  section  23,  as  under  section  18  he  could  only 
have  extended  it  for  ninety  days. 

Before  the  expiration  of  this  six  months  the  time  was  further 
extended  by  a  justice  of  this  court  for  another  period  of  six 
months;  and  this  is  the  utmost  extent,  in  my  judgment,  which 
the  statute  allows. 

The  apportionment  not  being  made  within  that  time,  this 
court  has  no  power  further  to  extend  the  time,  and  the  motion 
must  therefore  be  granted. 
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LEWIS  a.  OLIVER. 
Brooklyn  City  Court,  January,  1857. 

BROOKLYN  CHARTER. — RESIGNATIONS  AND  ELECTIONS  OF  ALDER- 
MEN.— INJUNCTION  AGAINST  MUNICIPAL  OFFICER. — ACTION  IN 

NATURE  OF  Quo  WARRANTO. 

Of  the  manner  in  which  an  alderman  of  the  city  of  Brooklyn  may,  under  the  con- 
solidated charter,  resign  his  office. 

How  a  vacant  seat  in  the  Board  of  Aldermen,  of  the  city  of  Brooklyn,  is  to  be 
filled. 

An  injunction  will  not  lie  at  the  suit  of  a  freeholder  and  tax-payer  of  a  municipal 
corporation  to  enjoin  a  person  about  to  act  as  alderman  and  to  vote  upon  ques- 
tions affecting  the  property  of  plaintiff,  although  he  is  without  any  lawful  au- 
thority so  to  do. 

An  injunction  can  only  be  granted  upon  showing  that  defendant  is  about  to  do 
some  specific  act  in  violation  of  plaintiff's  rights. 

An  action  in  the  nature  of  a  quo  warranto,  is  the  proper  remedy  where  an  unau- 
thorized person  has  usurped  the  office  of  aldermen  in  a  municipal  corporation. 

Motion  for  a  perpetual  injunction. 

This  was  an  injunction  suit  brought  by  W.  Lewis,  E.  T.  Back- 
house, and  others,  against  Joseph  Oliver  and  the  Common  Coun- 
cil of  the  city  of  Brooklyn.  The  facts  on  which  the  suit  was 
based,  are  stated  in  the  opinion  of  the  court.  On  the  complaint, 
a  temporary  injunction  was  granted,  which  plaintiffs  now  sought 
to  have  made  perpetual. 

CULVER,  J. — The  plaintiffs,  who  represent  themselves  as  free- 
holders and  tax-payers  of  the  city  of  Brooklyn,  ask  an  injunction 
restraining  the  defendant  Oliver  from  taking  his  seat  and  act- 
ing as  an  alderman  of  the  Ninth  Ward,  and  enjoining  the  Com- 
mon Council  from  recognizing  him  as  such ;  on  the  ground  that 
he  was  not  legally  elected.  They  allege  there  was  no  vacancy 
to  be  filled  at  the  time  he  professes  to  have  been  elected. 

The  facts  alleged  in  the  complaint,  upon  which  the  preliminary 
injunction  was  granted,  have,  to  some  extent,  been  modified  by 
the  answer  and  the  accompanying  affidavits.  The  complaint 
avers  that  Mills,  to  fill  whose  place  Oliver  claims  to  have  been 
elected,  stated  to  the  Board  that  he  resigned  his  office,  but  that 
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no  written  notice  was  ever  given  to  the  city  clerk,  or  published 
in  the  Corporation  papers. 

The  answer,  on  the  other  hand,  avers  that  on  October  6, 1856, 
Mills  presented  in  writing  to  the  Mayor  and  Common  Council 
his  resignation,  to  take  effect  on  January  1, 1857,  that  it  was  ac- 
cepted and  filed,  and  the  clerk  ordered  to  make  the  necessary 
publication,  and  that  the  Board  ordered  a  special  election  to  fill 
the  vacancy.  The  answer  further  alleges  that  the  resignation 
was  filed  with  the  clerk,  not  of  the  city,  but  of  the  Common 
Council,  and  that  the  "fact"  (not  a  copy  of  the  notice)  of  such 
resignation  was  published  among  the  proceedings  of  the  Com- 
mon Council ;  and  that  a  notice  of  the  special  election  was  pub- 
lished. A  copy  of  this  notice  is  annexed  to  the  answer.  It 
bears  date  October  23,  1856,  and  purports  to  notify,  by  order  of 
Common  Council,  a  special  election  for  November  4,  to  fill  the 
vacancy  of  Mills,  whose  resignation  would  take  effect  on  January 
1,  1857.  The  answer  then  avers  that  an  election  was  held  on 
November  4,  and  Oliver  elected ;  that  he  took  the  oath  of  office, 
and  on  the  first  Monday  of  January  took  his  seat  and  acted  with 
the  Common  Council. 

It  will  be  observed  that  the  complaint  avers  that  no  written 
notice  of  Mills'  resignation  was  served  on  the  city  clerk,  or  pub- 
lished in  the  Corporation  papers,  and  that  Mills  continued  to  act 
after  January  1, 1857.  These  averments  are  not  denied  in  the 
answer.  I  shall,  therefore,  assume  them  as  true,  and  in  deciding 
this  motion,  I  shall  take  the  averments  in  the  answer,  being 
stated  more  in  detail,  and  with  a  better  acquaintance  with  the 
facts,  as  the  correct  history  of  the  transaction. 

Two  questions  naturally  arise  in  coming  to  a  just  decision  of 
this  motion. 

1.  Was  the  defendant  Oliver  elected  as  required  by  law,  so 
as  to  entitle  him  to  fill  the  vacancy  of  Mills  ?     If  not, 

2.  Have  the  plaintiffs  taken  the  proper  remedy  to  prevent 
him  from  holding  the  office  ? 

In  determining  the  first  question,  reference  must  be  had  to 
the  resignation  of  Mills  and  the  attendant  circumstances. 

The  law  has  taken  care  to  provide,  not  only  how  men  may  be 
elected  and  inducted  into  office,  but  also  how  they  may  retire 
from  and  vacate  their  office,  and,  so  far»as  the  public  and  the 
officer  are  concerned,  it  is  equally  important  that  he  resigns  the 
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office  in  the  form  and  manner  required  by  law,  as  that  he  enters 
upon  its  duties  in  such  manner. 

Mills,  the  predecessor  of  Oliver,  was  elected  in  1855,  for  two 
years.  His  regular  full  term  would  have  expired  on  the  first 
Monday  in  January,  1858 ;  and  no  one  could  be  elected  to  take 
his  place  till  November,  1857,  unless  he  legally  vacated  the 
office  before  that  time. 

Has  he  done  that?  In  other  words,  did  Mills  resign  the  office 
as  required  by  law  ? 

By  section  6  of  title  2  of  the  consolidated  charter  (Laws  of 
1854,  838,  ch.  384),  an  alderman  to  resign  office,  must  do  so  "by 
filing  written  notice  thereof  with  the  city  clerk,  AND  by  publish- 
ing a  COPY  of  such  notice  in  the  Corporation  newspapers.  Mills 
complied,  strictly  speaking,  with  neither  of  these  requirements. 
He  simply  sent  a  communication  to  the  Mayor  and  Common 
Council  tendering  his  resignation.  He  did  not  file  it  with  or 
deliver  it  to  the  city  clerk.  Much  less  did  he  even  pretend  to 
comply  with  the  other  equally  indispensable  requirement,  the 
publishing  a  "  copy  of  such  notice  in  the  Corporation  newspa- 
pers." Till  he  had  done  both  of  these  acts,  his  resignation  could 
not  take  effect.  He  has  done  neither. 

Another  and  a  subsequent  provision  in  the  same  charter, 
guards  with  even  greater  care  the  manner  of  resigning  office. 
By  section  30  of  title  3  (Laws  of  1854,  859),  it  is  provided  that 
"  any  officer  elected  under  this  Act,  may  resign  his  office  by 
giving  notice  in  writing  of  his  intention,  to  the  city  clerk,  and 
publishing  a  copy  of  such  notice  in  the  Corporation  newspapers." 
No  other  way  is  hinted  at  in  the  charter  to  resign  the  office.  Till 
the  notice  is  given  to  the  city  clerk,  the  Common  Council  can- 
not be  properly  informed  of  the  vacancy ;  and  until  it  is  pub- 
lished, the  voters  are  not  presumed  to  be  notified  of  what  has 
been  done.  It  cannot,  I  think,  therefore,  for  a  moment  be  pre- 
tended that  alderman  Mills  complied  with  the  terms  of  the  stat- 
ute. Publishing  the  "  fact  of  his  resignation  "  with  the  proceed- 
ings of  the  Common  Council,  was  not  "  publishing  a  copy  of  his 
notice."  And  it  is  only  by  doing  the  latter,  that  the  statute  pro- 
vides for  his  resignation  at  all. 

But  there  is  another,  and,  to  me,  it  seems,  a  fatal  defect  in  the 
resignation,  and  the  action  of  the  Common  Council  thereon. 
The  answer  sets  forth,  in  full,  the  action  of  that  body  touching 
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the  resignation.  And  the  defect  is,  that  the  Common  Council 
appointed  no  day  for  the  special  election.  True,  the  answer 
avers  that  the  clerk  published  a  notice  (and  sets  forth  a  copy) 
that  an  election  to  fill  the  vacancy  would  be  held  on  November 
4, 1856. 

But  the  clerk  had  no  more  authority  to  designate  the  day 
than  the  clerk  of  the  Supreme  Court ;  nor  had  he  any  more 
right  to  designate  the  fourth,  than  the  third  or  fifth  of  Novem- 
ber. His  business  is  to  record  the  acts  of  the  Common  Council, 
and  not  to  fix  the  time  of  holding  elections. 

The  Common  Council,  and  they  alone,  could  fix  the  time  and 
place  of  the  election,  and  when  so  fixed,  the  clerk  could  record 
and  publish  their  doings  and  give  the  proper  notice  of  the  fact. 
Till  this  had  been  done,  the  electors  of  the  ward  had  no  right  to 
presume  that  the  vacancy  could  be  legally  filled,  or  the  day 
named.  It  is  the  Common  Council,  and  not  the  clerk,  that  are 
empowered  by  the  charter  to  order  the  special  election.  In  this 
respect,  therefore,  the  proceedings  were  fatally  defective. 

But,  again,  Mills  (so  says  the  answer)  tendered  his  resignation 
to  take  effect  January  1,  1857.  What  became  of  the  office  in 
the  interim?  Was  it  vacant  or  filled?  If  not  vacant,  how 
could  it  be  filled  ?  Was  the  resignation,  when  tendered,  placed 
beyond  the  control  of  Mills  ?  I  think  not.  It  was  competent 
for  him,  at  least  in  this  case,  to  have  recalled  it  at  the  next  meet- 
ing, or  on  the  first  or  second  of  January. 

I  am  aware  that  the  record  shows,  or  the  answer  so  alleges, 
that  the  resignation  was  accepted  by  the  Common  Council,  but 
that  was  altogether  a  work  of  supererogation.  It  could  in  no 
way  affect  its  validity.  If  Mills  resigned  in  the  manner  required 
by  the  charter,  the  Common  Council  could  not  prevent  it;  if  he 
did  not,  then  their  acceptance  of  his  resignation  could  not  render 
it  legal.  Indeed,  as  I  understand  the  charter,  the  Common 
Council  have  nothing  to  do  with  the  resignation.  They  are  only 
to  provide  for  filling  the  vacancy  when  informed  by  the  city 
clerk  that  one  legally  exists. 

In  this  case  it  would  seem  that  Mills  changed  his  own  purpose, 
for  he  is  found  acting  in  his  office  on  the  second  day  of  January, 
which  was  one  day  after  the  time  prescribed  by  himself  for  the 
resignation  to  take  effect. 

It  was  urged,  and  not  without  some  force  on  the  argument, 
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that  as  the  charter  declares  "  the  Common  Council  shall  be  the 
sole  judges  of  the  qualification  of  its  own  members"  (Laws  of 
1854,  838,  ch.  384,  tit.  2,  §  9),  and  that  as  they  had  recognized 
Oliver  as  a  member,  their  action  was  conclusive  in  the  premises. 
I  have  compared  this  provision  in  the  charter  with  the  ones 
supposed  to  be  analogous,  in  the  Federal  and  State  Constitutions, 
touching  the  powers  of  Congress  and  the  powers  of  the  State 
Legislature,  and  I  find  the  phraseology  substantially  different. 
In  the  former,  it  is  provided  that  each  House  of  Congress  shall 
be  "  the  sole  judges  of  the  elections,  returns  and  qualifications  of 
its  own  members."  The  phraseology  of  the  State  Constitution 
is  precisely  similar  to  that  of  the  Federal,  showing  that  the  elec- 
tion and  returns  are  one  matter,  and  the  qualifications  an  addi- 
tional one. 

It  is  only  in  relation  to  the  last,  and  not  the  two  former,  that 
the  statute  allows  the  Common  Council  to  be  the  "sole  judge." 
There  was  a  manifest  propriety  in  clothing  Congress  and  the 
Legislature  with  the  prerogative  of  judging  of  all  these,  because 
they  are  themselves  the  supreme  law-making  power ;  while  the 
Common  Council  is  only  the  creature,  of  itself  subordinate  to  the 
law-making  power.  This  body,  therefore,  is  only  permitted  to 
judge  of  the  "  qualifications  "  of  its  members.  These  are  few, 
simple,  and  clearly  defined  in  the  statute. 

But  it  cannot,  surely,  be  pretended  that  this  body  is  to  be  the 
sole  judge  of  the  election  of  its  members,  especially  when  such 
election  may  have  been  in  violation  of  law.  I  am  confirmed 
in  this  view  of  the  matter  from  the  fact,  that  suits  in  the  nature 
of  quo  warranto  have  been  brought  to  test  the  right  of  Alder- 
men to  their  seats. 

I  have  come  to  the  conclusion,  therefore,  that  the  election  of 
the  defendant,  Joseph  Oliver,  cannot  be  sustained  as  legal,  on 
the  grounds, — 

1.  That  the  election  at  which  he  claims  to  have  been  chosen, 
was  never  ordered  by  the  Common  Council. 

2.  That  there  was  no  vacancy  to  fill.   Mills  never  resigned  as  re- 
quired by  law,  having  neither  given  notice  thereof  to  the  city  clerk, 
nor  published  a  copy  of  the  same  in  the  corporation  newspapers. 

3.  That  the  resignation  was  to  take  effect  on  a  future  day,  and 
that  after  that  day,  he  was  found  discharging  the  functions  of 
the  office. 
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The  defendant  is  not,  therefore,  as  between  himself  and  the 
people,  entitled  to  hold  and  discharge  the  duties  of  the  office. 

Another  question  arises  in  the  case.  Conceding  that  Oliver 
has  not  been  duly  elected  to  the  office,  have  the  plaintiffs  taken 
the  proper  remedy  to  oust  him  from  that  office?  Are  they  in  a 
condition  to  ask,  or  have  they  showed  a  case  entitling  them  to, 
the  injunction  prayed  for  in  this  complaint? 

The  writ  of  injunction,  as  a  provisional  remedy,  has  been 
abolished  by  the  Code,  and  an  injunction  by  order  substituted 
(Code,  §  218).  This  order  can  only  be  granted  in  some  one  of 
the  cases  allowed  by  the  Code.  And  the  plaintiffs  claim  that 
they  bring  their  case  within  the  spirit  of  that  part  of  section  219 
of  the  Code,  that  allows  a  temporary  injunction  when  it  appears 
the  defendant  is  about  to  do  some  act  which  would  produce  in- 
jury to  the  plaintiff,  or  one  in  violation  of  his  rights  respecting  the 
subject  of  the  action,  and  tending  to  make  the  action  ineffectual. 

What  is  the  act  or  acts  which  the  plaintiffs  charge  that  the 
defendant  Oliver  is  about  to  do  which  will  produce  injury  to 
them  ?  It  is  (say  they)  that  he  is  about  to  act  as  alderman,  and 
to  vote  upon  questions  affecting  their  property  without  any  law- 
ful authority  so  to  do.  But  they  do  not  specify  the  act  or  the 
particular  vote  he  is  about  to  give,  prejudicial  to  their  rights. 
They  only  allege  that  he  is  about  to  vote  and  act  generally  with 
the  Common  Council.  Non  constat  but  he  will  vote  and  act  in 
harmony  with  the  rights  and  interests  of  the  plaintiffs,  and  then 
surely  they  could  not  be  aggrieved. 

The  people  of  the  State  might  be  aggrieved  by  his  acting  at 
all.  It  is  a  violation  of  their  right  for  him  to  obtrude  into,  or 
exercise  the  functions  of  the  office,  if  he  has  never  been  elected. 
The  law  has  pointed  out  the  way  in  which  the  people  can  re- 
dress the  wrong,  and  call  the  obtruder  to  account 

But  individuals,  though  they  may  be  freeholders,  household- 
ers, and  tax-payers,  as  are  the  plaintiffs,  cannot,  and  in  this  case 
do  not,  show  that  the  general  exercise  of  the  functions  of  the 
officer  will  be  so  injurious  to  their  private  rights  or  interests,  as 
to  entitle  them  to  the  order  of  injunction. 

I  am  aware  there  are  many  authorities,  and  several  were  cited 
on  the  argument  by  the  plaintiff's  counsel,  showing  that  injunc- 
tions are  often  granted  against  public  officers  and  municipal  cor- 
porations, restraining  them  from  the  commission  of  certain  acts. 
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Such  injunctions  are  obtained  on  the  prayer  of  individuals.  Of 
this  kind  were  the  Broadway  and  other  railroad  cases  in  New- 
York.  But  a  careful  examination  of  these  cases  will  show  that 
in  every  instance  the  Corporation,  or  its  individual  members, 
were  about  to  do  some  particular  act  prejudicial  to  the  plain- 
tiff's rights.  And  hence  they  were  within  the  provisions  of  the 
Code,  and  could  be  sustained. 

The  Supreme  Court,  in  the  case  of  The  People  v.  Cook  (14 
Barb.,  259),  and  which  was  affirmed  in  the  Court  of  Appeals 
(4  Seld.,  67),  held  that  the  title  of  an  officer  to  the  office,  wheth- 
er judicial  or  ministerial,  could  not  be  inquired  into  collaterally, 
but  must  be  by  direct  suit  in  the  nature  of  a  quo  warranto  in 
behalf  of  the  people.  As  between  the  officer  and  the  people, 
whose  rights  he  has  violated,  his  acts  are  wrong,  and  cannot  be 
sustained,  but,  as  to  third  persons,  his  acts,  while  an  officer  de 
facto,  are  valid,  and  cannot  be  collaterally  impeached. 

The  plaintiffs  in  this  action  cannot,  therefore,  restrain  the  de- 
fendant, Joseph  Oliver,  or  the  Common  Council,  till  they  show 
that  they  are  about  to  do,  or  threaten  to  do  some  particular  act, 
in  violation  of  their  rights ;  and  on  a  full  examination  of  the  case, 
I  am  satisfied  this  has  not  been  shown. 

The  appropriate  remedy  is  by  action  in  the  nature  of  quo  war- 
ranto. 

The  motion  to  make  the  injunction  perpetual  must  be  denied 
with  costs ;  the  temporary  injunction  to  be  dissolved ;  and  the 
defendant,  Joseph  Oliver,  may,  if  he  desires,  have  a  reference 
to  ascertain  and  report  to  the  court  what  damages,  if  any,  he 
has  sustained  in  consequence  of  the  issuing  of  the  injunction. 
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DOODY. 

New- York  Common  Pleas  ;  Special  Term,  December,  1856. 
SUIT  UPON  CONSTABLE'S  BOND. — PARTIES  PLAINTIFF. 

In  an  Action  on  an  instrument  for  the  payment  of  money  only,  the  plaintiff  i« 
under  no  obligation  to  draw  hU  complaint  in  the  mode  authorized  by  section 
162  of  the  Code. 
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The  former  rules,  relative  to  profert  and  oyer,  have  no  application  to  actions  un- 
der the  Code. 

An  action  upon  a  bond  given  by  a  constable  of  the  city  of  New-York,  to  the 
Mayor,  Ac.,  of  the  city  (pursuant  to  2  Rev.  Laws  of  1813,  397,  §  147]  is  prop- 
erly brought  in  the  name  of  the  Mayor,  etc.,  and  not  in  that  of  the  party  ag- 
grieved. 

Demurrer  to  complaint. 

This  action  was  brought  in  the  name  of  the  Mayor,  Aldermen, 
and  Commonalty  of  the  city  of  New- York,  against  Michael 
Doody,  a  constable  of  the  city,  and  one  Draddy,  his  surety. 
The  grounds  of  the  demurrer  are  stated  in  the  opinion. 

BRA.DY,  J. — Gustavus  Shepard  recovered  a  judgment  in  the 
Second  District  Court  against  the  defendant  Doody,  a  constable 
of  the  city  of  New- York,  for  seizing  his  propr'iy  and  selling  it 
under  an  execution  against  G.  H.  Chapin  and  J.  H.  Chase,  and 
in  this  action  against  Doody  and  his  surety,  seeks  to  obtain  sat- 
isfaction of  that  judgment.  The  complaint  alleges  the  recovery 
of  the  judgment  in  the  court  named,  and  the  due  execution  of  a 
joint  and  several  bond  by  the  defendants  to  the  plaintiffs,  in  the 
penal  sum  of  $500,  conditioned  that  if  Doody  should  in  all  things 
well  and  faithfully  perform  and  execute  the  duties  of  his  office 
of  constable  without  fraud,  deceit,  or  oppression,  the  said  bond 
should  be  void,  otherwise  to  remain  in  force.  The  complaint 
also  alleges  that  Doody  violated  his  duty  by  the  seizure  and  sale 
already  mentioned ;  that  a  default  has  been  made  in  the  condi- 
tion of  the  bond  aforesaid  thereby ;  that  the  same  is  forfeited  ; 
that  a  breach  thereof  exists,  and  demands  judgment  for  $500 
and  costs. 

The  defendant  demurs,  and  insists  that  the  action  is  improp- 
erly brought  in  the  name  of  the  plaintiff, — Shepard,  the  judg- 
ment creditor,  being  the  real  party  in  interest ; — that  there  is 
nothing  in  the  complaint  which  shows  fraud,  deceit,  or  oppres- 
sion, on  the  part  of  the  defendant  Doody ; — that  he  made  a  mis- 
take simply,  and  his  sureties  are  not  liable  for  such  an  error. 
The  defendant  also  insists  that  this  being  an  action  on  an  instru- 
ment for  the  payment  of  money  only,  the  complaint  is  defective 
in  not  setting  out  a  copy  of  the  bond,  as  contemplated  by  cec- 
tion!62ofthe  Code. 
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In  reference  to  the  last  suggestion,  it  is  enough  to  say  that 
the  sufficiency  of  pleadings  under  the  Code  is  to  be  deter- 
mined by  the  rules  "which  are  therein  prescribed  (§  140),  and 
that  section  162  provides  merely  that  in  an  action  founded 
on  r.n  instrument  for  the  payment  of  money  only,  it  shall  be 
sufficient  for  a  party  to  give  a  copy  of  the  instrument,  and  to 
state  that  there  is  due  to  him  thereon  from  the  adverse  party  a 
specified  sum  which  he  claims.  It  imposes  no  obligation,  how- 
ever, to  set  out  the  bond,  and  was  designed  to  facilitate  the 
pleader,  not  his  adversary. 

The  rules  which  prevailed  in  reference  to  profert  and  oyer  of 
an  instrument,  under  the  old  system,  have  no  application  to  ac- 
tions under  the  Code.  Section  388  of  the  Code,  and  Rules  8  and 
9  of  the  Supreme  Court,  provide  for  furnishing  copies  of  papers 
material  to  the  prosecution  or  defence,  on  a  proper  application 
therefor,  and  the  defendant,  if  he  wishes  a  copy  of  a  paper 
or  document,  must  obtain  it  in  the  manner  suggested. 

The  act  of  Doody,  complained  of  in  the  court  below,  was  one 
of  official  misconduct,  which  rendered  his  surety  liable  on  his 
official  bond  (The  People  v.  Schuyler,  4  Comst.,  175).  It  would 
be  strange,  indeed,  if  the  unwarranted  seizure  and  sale  of  prop- 
erty by  a  constable,  acting  in  that  capacity,  was  not  regarded  as 
an  act  of  oppression ;  and  if  the  question  had  not  been  deter- 
mined by  the  court  of  last  resort,  I  should  have  held  the  defend- 
ants liable  on  the  bond. 

Prior  to  the  Code,  an  action  of  debt  might  be  prosecuted  in 
the  name  of  the  people  on  a  constable's  bond  to  the  People 
without  obtaining  leave  of  the  court  (The  People  v.  Holmes, 
2  Wend.,  281),  and  an  action  of  covenant,  in  the  name  of  the 
party  aggrieved,  on  the  condition  (Lawlor  v.  Erwin,  9  Wend., 
233).  It  was  then  only  a  question  of  form,  and  the  right  of  the 
party  prosecuting  to  recover  depended  upon  the  character  of  the 
action  in  which  he  presented  his  claim.  He  could  sue  in  the 
name  of  the  people,  if  he  chose  to  adopt  that  remedy.  The  bond 
of  a  constable  of  the  city  of  New- York  is  not  to  the  people,  but 
to  the  Mayor,  Aldermen,  and  Commonalty  of  the  city  of  New- 
York  ;  and  the  statute  which  provides  for  the  bond  (Laws  Rela- 
tive to  the  City  of  New- York,  499,  ed.  1833)  contemplates  an 
action  thereon  in  the  name  of  the  obligees,  inasmuch  as  any 
other  person  aggrieved  may,  after  judgment  upon  such  bond, 
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and  who  shall  have  recovered  any  debt  or  damages  against 
such  constable,  apply  to  the  Mayor's  Court  for  relief,  and  such 
court  shall  direct  such  further  sum  to  be  levied  on  the  judgment 
on  such  bond,  &c.,  and  may,  as  often  as  any  recovery  shall  be 
had  against  such  constable,  direct  such  further  levy  to  be  made 
(Laws  supra,  499 ;  see  Judge  Woodruff's  opinion  in  Davis  v. 
Haffner,  2  Abbotts'  Pr.  JR.,  187,  to  same  effect).  The  Mayor's 
Court  is  the  proper  tribunal  to  which  application  is  made  for 
leave  to  prosecute  the  bond,  and  to  direct  the  levy  of  other  judg- 
ments than  the  one  which  prompted  the  action  on  the  bond, 
when  a  judgment  on  the  bond  is  perfected.  The  statute  con- 
templates but  one  judgment  on  the  bond,  and  the  application 
to  the  Mayor's  Court  by  other  judgment  creditors  assimilates  to 
the  suggestion  of  breaches  of  the  condition  of  a  bond  after  judg- 
ment in  an  action  of  covenant  under  the  old  system. 

But  independently  of  this  view  of  the  question,  section  113 
authorizes  the  commencement  of  a  suit  by  a  person  expressly 
authorized  by  statute  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted,  thus  vesting  in  the  May- 
or, &c.,  the  right  to  sue,  if,  without  that  excepting  clause,  it 
might  be  doubtful  whether  an  action  could  be  maintained  on  a 
constable's  bond  in  the  name  of  any  other  person  than  the  party 
aggrieved.  For  these  reasons  I  think  the  demurrer  was  not  well 
taken  ;  that  the  action  must  be  in  the  name  of  the  Mayor,  &c. ; 
and  that  the  plaintiff  must  have  judgment. 

Ordered,  judgment  with  leave  to  the  defendants  to  answer  on 
payment  of  costs. 


MASTERSON  a.  BOTTS. 

New-  York  Common  Pleas  ;  Special  Term,  January,  1857. 
FIKE  COMPANIES. — ACTIONS  BY  AND  AGAINST. 

The  acts  of  1849  and  1851,  allowing  joint-stock  companies,  <fec.,  to  sue  and  be 
sued  in  the  name  of  their  presidents  or  treasurers,  do  not  embrace  the  fire  com- 
panies of  the  city  of  New- York, 

Motion  for  a  new  trial. 
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This  action  was  brought  in  the  name  of  James  Masterson, 
foreman,  &c.,  of  Engine  Company  No.  33,  against  Julian  Botts, 
foreman,  &c.,  of  Engine  Company  No.  38. 

INGEAHAM,  F.  J. — This  action  was  brought  by  one  of  the  fire 
companies  of  this  city  to  recover  from  another  company  the  pos- 
session of  a  fire-engine.  On  the  trial,  the  complaint  was  dis- 
missed upon  the  ground  that  no  such  action  could  be  maintained 
in  the  name  of  the  foreman  of  one  of  the  companies. 

The  act  of  1849  (Laws  of  1849,  ch.  258,  §  1),  provides  for  the 
bringing  of  actions  by  joint-stock  companies  having  sharehold- 
ers or  associates ;  but  is  not  sufficient  to  reach  the  present  case, 
not  being  applicable  to  the  case  of  a  fire  company. 

Nor  do  I  think  the  act  of  1851  (Laws  of  1851,  ch.  455)  is 
sufficient  to  enable  the  plaintiff  to  maintain  this  action.  By  that 
statute,  the  provisions  of  the  act  of  1849  are  extended  to  com- 
panies or  associations  composed  of  not  less  than  seven  persons 
having  an  interest  in  property,  &c.  The  fire  companies  are  not 
such  associations.  They  do  not  own  the  engines  placed  in  their 
charge,  nor  have  tliey  any  interest  therein  other  than  as  the 
agents  of  the  city  authorities.  They  hold  them  only  as  such 
agents,  subject  at  all  times  to  their  control,  and  cannot  be  con- 
sidered in  any  respect  as  the  owners  thereof. 

The  motion  for  a  new  trial  must  be  denied. 


FERREIRA  a.  DEPEW. 

New-  York  Common  Pleas;  Special  Term,  December,  1856. 
EQUITIES  AGAINST  ASSIGNOR. — How  PLEADED. 

In  an  action  by  the  aitignee  of  a  claim,  a  demand  existing  prior  to  the  assignment, 
in  favor  of  defendant  and  against  the  assignor,  la  unavailable  as  a  counter-claim. 
To  render  it  available  as  an  equitable  defence,  it  must  be  pleaded  as  a  defence. 

Demurrer  to  an  answer. 

The  plaintiff  sued  as  assignee  of  the  claim  prosecuted.    The 
defendant,  in  his  answer,  set  up  an  unsettled  demand  existing 
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prior  to  the  assignment,  in  his  favor,  against  the  plaintiff's  as- 
signor. This  demand  was  pleaded  in  the  form  of  a  counter- 
claim. The  plaintiff  demurred  to  the  answer. 

BEADY,  J. — The  defence  interposed  in  this  action,  by  way  of 
counter-claim,  is  not  available  as  such  against  the  cause  of  ac- 
tion set  up.  It  is  not  a  cause  of  action  against  the  plaintiff,  and 
the  defendant  is  entitled  to  no  affirmative  relief  on  such  defence. 
(Yassar  v.  Livingston,  t3  Kern.,  248.)  It  is  an  equitable  defence, 
doubtless — the  plaintiff  having  taken  the  claim  subject  to  the 
equities  existing  between  the  defendant  and  the  assignor.  The 
most  liberal  construction  that  could  be  given  to  the  answer 
would  not  render  it  good,  or  the  defence  good,  in  the  legal  as- 
pect or  relation  in  which  it  is  presented. 

The  rule  will  not  justify  me  in  construing  a  defence  asserted 
as  a  counter-claim  to  be  good  as  an  equitable  defence  to  the 
claim  after  a  demurrer.  The  plaintiff  had  a  right  to  treat  the 
answer  as  defective,  and  to  demur ;  and  that  right  cannot  be  ii> 
terfered  with  in  a  case  like  this. 

The  judgment  must  be  for  the  plaintiff  on  the  demurrer,  with 
liberty  to  defendant  to  amend,  on  payment  of  costs  of  the  de- 
murrer, and  on  serving  his  answer  in  ten  days  after  service  of 
this  order. 


KENNEDY  a.  MILLS. 

New- York  Common  Pleas  ;  Special  Term,  January,  1857. 
EXECUTION. — LEAVE  TO  ISSUE. 

When  leave  to  issue  execution  may  be  granted  after  expiration  of  twenty  years. 

Motion 'for  leave  to  issue  execution. 

• 

INGBAHAM,  F.  J. — The  plaintiff  moves  for  leave  to  issue  exe- 
cution upon  a  judgment  recovered  in  1836.  An  execution  was 
issued  on  the  judgment  at  the  time  of  the  recovery,  and  returned 
with  only  a  partial  payment.  Nothing  appears  to  have  been 
done  towards  its  collection  since  that  time. 
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The  plaintiff's  affidavit  states  a  balance  to  be  due,  and  the 
defendant  denies  any  indebtedness.  Under  such  circumstances 
a  reference  to  inquire  whether  any  thing  is  unpaid  on  the  judg- 
ment, would  be  proper  were  it  not  for  the  difficulty  arising  from 
the  provisions  of  the  Revised  Statutes  on  this  subject  (2  Rev. 
Stats.,  4  ed.,  564).  Every  judgment  recovered  after  the  passage 
of  that  act,  is  to  be  presumed  to  be  paid,  and  ratified  after  the 
expiration  of  twenty  years  from  the  date  of  the  judgment,  and 
such  presumption  can  only  be  repelled  by  proof  of  payment  or 
written  acknowledgment  within  twenty  years.  In  all  other  cases 
it  shall  be  conclusive.  In  this  case  there  is  no  such  proof,  and 
a  reference  would  be  useless,  because  without  such  proof  the  par- 
ties are  concluded  by  the  provisions  of  the  statute. 

The  motion  is  denied  without  costs. 


IRWEST  a.  MUIR. 

New- York  Common  Pleas ;  Special  Term,  January,  1857. 

APPEAL  FROM  MARINE  COURT. — NOTICE. — SERVICE  AND  AMEND- 
MENT. 

It  is  not  necessary  that  notice  of  appeal  to  the  Common  Pleas  from  a  judgment 
of  the  general  term  of  the  Marine  Court  should  be  served  on  each  of  the  jus- 
tices ;  but  service  on  the  clerk  is  sufficient. 

The  notice  of  appeal  in  such  case  must  state  the  grounds  of  appeal. 

But  an  amendment  may  be  allowed  where  the  notice  is  deficient  in  this  respect. 

Motion  to  dismiss  an  appeal. 

INQRAHAM,  F.  J. — A  motion  is  made  to  dismiss  the  appeal 
from  the  judgment  of  the  Marine  Court  to  this  court  on  two 
grounds. 

1.  That  the  notice  of  appeal  was  not  served  on  alt  the  justices. 

2.  That  the  notice  of  appeal  does  not  contain  the  grounds  of 
the  appeal. 

In  answer  to  the  first  objection,  it  is  sufficient  to  say  that 
the  notice  was  served  on  the  clerk.  Service  on  the  clerk  is  all 
that  is  required  by  the  statute  (Code,  §354),  and  if  the  process 
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of  assimilation  to  the  practice  of  the  Supreme  Court  is  to  be 
extended  by  the  act  of  1853,  so  as  to  affect  the  notice  of  appeal, 
it  is  all  that  is  required  by  section  327,  as  to  appeals  in  the  Su- 
preme Court.  Section  353  requires  that  the  notice  of  appeal 
shall  be  served  within  twenty  days  after  judgment,  stating  the 
grounds  of  the  appeal.  The  opinion  of  Mr.  Justice  Mitchell  in  the 
Court  of  Appeals  treats  this  section,  as  to  the  time  of  appealing, 
as  still  in  force,  as  he  says  that  the  appeal  is  to  be  taken  within 
twenty  days  after  the  judgment  of  the  general  term  of  the  Ma- 
rine Court  (The  People  on  rel.  Debenetti  a.  The  Clerk  of  the 
New-York  Marine  Court,  3  Abbotts'  Pr.  JR.,  309).  If  it  remains 
in  force  in  that  respect,  I  see  no  reason  for  considering  the  resi- 
due of  the  section  as  affected  by  the  act  of  1853.  There  is  noth- 
ing in  it  inconsistent  with  that  act,  and  it  is  only  what  is  incon- 
sistent that  is  repealed  thereby. 

If  there  remain  any  appeal  to  this  court,  such  appeal  can  only 
be  made  by  serving  a  notice,  as  is  provided  by  section  353,  spe- 
cifying the  grounds  of  appeal. 

We  held  in  Griswold  <o.  Yan  Deusen  (2  E.  D.  Smith,  178),  that 
the  want  of  such  a  notice  was  sufficient  ground  for  the  dismissal 
of  an  appeal,  and  we  have  also  held,  in  July,  1856,  that  such  a 
notice  was  amendable  by  inserting  the  grounds  of  appeal.  The 
application  of  the  decisions  in  these  cases  will  dispose  of  this 
motion. 

The  motion  must  be  granted,  unless  the  appellant  within  ten 
days  amend  the  notice  of  appeal  by  serving  a  new  notice  con- 
taining the  grounds  of  appeal,  and  pay  the  costs  of  this  motion, 
ten  dollars. 


PARSONS  a.  SUYDAM. 

New-  York  Common  Pleas  ;  /Special  Term,  January,  1857. 
APPEAL. — SECUBITY. — STAY  or  PKOCEEDINGS. 

On  appeal  from  a  judgment  on  report  of  a  referee,  security  is  only  necessary  when 
the  appellant  desires  to  stay  proceedings. 

Motion  to  dismiss  an  appeal. 
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INGRAHAM,  F.  J. — The  defendant  lias  appealed  to  the  general 
term  of  this  court,  from  a  judgment  entered  upon  the  decision 
of  a  referee.  The  plaintift'  moves  to  set  aside  the  appeal  be- 
cause no  security  has  been  filed. 

By  the  Code  (§  348)  as  it  existed  before  1851,  such  security 
was  required,  but  in  that  year  the  section  was  amended,  by  stri- 
king out  that  portion  of  it  which  required  security  to  be  given 
in  the  same  manner  as  upon  an  appeal  in  the  Court  of  Appeals, 
and  substituting  the  words, — "  such  appeal  does  not  stay  pro- 
ceedings unless  security  be  given,  as  upon  an  appeal  to  the  Court 
of  Appeals." 

The  mere  statement  of  this  alteration  is,  I  think,  sufficient  to 
show  what  the  Legislature  intended  ; — viz.,  to  abolish  that  por- 
tion of  the  statute  which  made  the  giving  security  necessary  to 
the  appeal,  and  only  to  confine  it  to  a  stay  of  proceedings. 

~No  such  stay  is  asked  for  here,  and  I  see  no  authority  to  de- 
prive the  defendant  of  a  right  which  the  statute  gives  him.  The 
court  has  no  discretion  to  exercise  on  this  subject,  and  whether 
there  be  hardship  or  not  is  immaterial,  so  long  as  the  statute  al- 
lows it. 

Motion  denied,  defendant's  costs  to  abide  event. 


BARSALOU'S  CASE. 

Surrogate's  Court,  New-York  County ;  January,  1857. 

LIMITATION  OF  ACTIONS. — REJECTION  OF  CLAIM  BY  PERSONAL  REP- 
RESENTATIVES. 

The  provision  of  the  Revised  Statutes  barring  "  any  action"  upon  a  claim  against 
the  estate  of  a  deceased  person,  which  is  not  sued  within  six  months  after  its 
rejection  by  the  executor  or  administrator,  npplies  to  and  prohibits  proceedings 
before  the  surrogate  to  collect  the  claim,  as  well  as  to  actions  in  courts  of  law, 
•trictly  so  called. 

The  rejection  of  a  claim  by  tin-  ezecutor  or  administrator,  must  be  express  and 
final,  to  entitle  him  to  the  protection  of  the  statute. 

Petition  to  the  surrogate  by  a  creditor  of  an  intestate  for  pay- 
ment of  his  claim. 

BRADFORD,  S. — Victor  Barsalou,  claiming  to  be  a  creditor 
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of  the  intestate,  having  presented  a  petition  for  the  payment  of 
his  demand,  the  executor  interposed  as  a  defence  that  he  had 
regularly  advertised  for  claims;  that  the  demand  in  question  had 
been  presented  for  payment,  and  had  been  rejected ;  and  that 
the  petitioner  having  failed  to  institute  a  suit  at  law  for  its  re- 
covery within  six  months  thereafter,  the  claim  was  barred  by 
the  statute. 

The  Revised  Statutes  have  provided  a  convenient  and  sum- 
mary method  for  the  ascertainment  of  demands  against  the 
estate  of  a  deceased  person.  Six  months  after  the  grant  of  let- 
ters, the  executor  or  administrator  may,  under  the  order  of  the 
surrogate,  give  notice  by  advertisement,  requiring  all  persons, 
having  claims  against  the  deceased,  to  exhibit  the  same  to  the 
executor  or  administrator  within  six  months  from  the  day  of  the 
first  publication  of  such  notice.  "When  the  claim  is  presented, 
satisfactory  vouchers  rnay  be  demanded,  and  also  the  affidavit 
of  the  claimant,  that  the  demand  is  justly  due  over  and  above 
all  payments  and  offsets.  If  the  justice  of  the  claim  be  doubted, 
the  matter  in  controversy  may  be  referred  to  three  referees,  ap- 
proved by  the  surrogate ;  or  if  the  claim  "  be  disputed  or  re- 
jected, and  the  same  shall  not  have  been  referred,  the  claimant 
shall,  within  six  months  after  such  dispute  or  rejection,  if  the 
debt  or  any  part  thereof  be  then  due,  or  within  six  months  after 
some  part  thereof  shall  have  become  due,  commence  a  suit  for 
the  recovery  thereof,  or  be  forever  barred  from  maintaining  any 
action  thereon."  (2  Rev.  State.,  88,  89,  §§  34-38.) 

These  provisions  are  judicious,  and  they  afford  ready  and 
prompt  means  for  the  final  adjustment  of  estates.  The  limita- 
tion of  six  months  within  which  the  creditor  must  bring  his  ac- 
tion at  law,  or  be  forever  barred,  relates  only  to  the  commence- 
ment of  his  suit,  and  is  sufficiently  long  for  all  creditors  who  are 
in  earnest,  to  determine  whether  or  not  they  will  resort  to  legal 
proceedings.  Beyond  that  period  the  law  does  not  permit  their 
doubts  or  hesitancy  to  stand  in  the  way  of  the  distribution  of 
the  estate  among  other  parties  whose  rights  are  unquestioned. 
It  would  certainly  be  hard  to  suspend  all  creditors,  next  of  kin 
and  legatees,  from  the  enjoyment  of  their  respective  shares,  be- 
cause of  some  single  claim,  hanging  like  a  cloud  over  the  whole 
estate,  and  which  the  claimant  was  in  no  haste  to  submit  to  the 
decision  of  a  legal  tribunal. 


NEW-YOKE.  137 


Barsalou's  Case. 


I  consider  the  statute,  therefore,  as  entirely  reasonable,  and 
am  not  inclined  to  give  it  a  narrow  or  strict  construction.  For 
example,  if  the  letter  only  be  regarded,  then  it  applies  simply 
to  actions  at  law,  and  not  to  proceedings,  like  the  present,  for  the 
recovery  of  claims  in  the  Surrogate's  Court.  I  look,  however, 
to  its  spiiit,  meaning,  and  intent,  and  have  no  hesitation  in  hold- 
ing that  the  limitation  of  six  months  within  which  to  bring  suit, 
is  applicable  in  principle  to  proceedings  before  the  surrogate, 
and  is  not  limited  solely  to  actions  at  law.  There  is  no  reason 
why,  on  such  a  point,  there  should  be  one  rule  in  one  court  and 
another  rule  in  another  court ;  one  kind  of  justice  in  one  place, 
and  another  kind  in  another  place.  It  was  from  analogy  that 
courts  of  equity  adopted  the  statute  of  limitations  applicable  to 
legal  demands,  and  from  analogy  I  am  led  to  apply  the  provi- 
sions of  the  statute  now  under  consideration  to  proceedings  on 
claims  before  the  surrogate.  This  leaves  the  law  consistent, 
harmonious,  and  symmetrical,  in  all  its  departments  of  adminis- 
tration. 

On  coming  to  apply  the  statute  to  the  case  now  before  me,  I 
find  the  main  difficulty  to  consist  in  determining  whether  the 
claim  in  question  was  u  disputed  or  rejected"  within  the  mean- 
ing of  the  statute.  It  was  presented  to  the  executor  in  writing, 
on  April  7, 1855.  Two  days  after,  the  executor  replied  that  he 
could  not  receive  it  as  a  claim,  but  required  "satisfactory  vouch- 
ers in  support  thereof,"  and  the  claimant's  "  affidavit  according 
to  the  statute."  A  bill  of  items,  amounting  to  $581.38,  duly 
verified,  was  accordingly  made  out  by  Mr.  Barsalou,  and  pre- 
sented to  the  executor,  who,  on  April  21,  1855,  wrote  to  the 
claimant  as  follows : — "  Your  claim  presented  against  the  estate 
of  William  Wright,  deceased,  I  must  reject,  on  the  ground  that 
you  took  his  affidavit  for  the  amount  of  $4:00,  and  gave  him 
credit  for  said  amount,  and  no  circumstance  having  since  occur- 
red which  would  justify  us  in  questioning  the  correctness  of  the 
affidavit.  I  do  not  object  to  the  $181.38." 

Are  the  words  "  must  reject"  contained  in  this  communica- 
tion, final  and  conclusive  as  a  rejection  of  the  claim  ?  The  pe- 
titioner insists  that  they  are  not,  and  that  they  were  not  so  in- 
tended ;  and,  to  sustain  the  position,  points  to  his  own  letter  in 
reply,  dated  April  23, 1855,  wherein  he  says  : — "  I  duly  received 
your  letter  of  April  21,  admitting  my  claim  for  $181.38,  but 
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stating  that  you  want  to  reject  the  balance  of  $400,  on  the 
ground  that  I  took  his  affidavit  and  gave  him  credit  in  his  life- 
time for  that  amount.  However,  considering  the  nature  of  the 
affidavit,  and  the  manner  in  which  it  was  received,  I  beg  to  in- 
close a  copy  of  it,  thinking  that  when  you  settle  with  the  estate, 
you  will  find  it  proper  to  make  a  reserve  for  that  amount."  Sub- 
sequent to  this  period,  there  were  various  communications  be- 
tween the  parties,  until  September,  1856,  when  the  executor,  in 
reply  to  a  request  from  the  petitioner's  attorney  for  a  definitive 
answer  in  regard  to  the  claim,  said : — "  I  have,  since  1  saw  you, 
carefully  and,  I  think,  impartially  considered  all  the  arguments 
you  have  brought  to  bear  in  relation  to  the  payment  of  Mr.  Bar- 
salou's claim  against  the  estate  of  William  Wright,  deceased ; 
but  I  still  am  unable  to  discover  any  reason  for  changing  the 
opinion  I  expressed  in  my  letter  to  Mr.  Barsalou  of  April  21, 
1853." 

There  does  not  appear  at  any  time  to  have  been  a  dispute  of 
the  items  of  Barsalou's  bill,  which  was  for  goods  sold  and  de- 
livered, but  the  controversy  related  solely  to  an  alleged  payment 
by  Wright  of  $400,  to  a  clerk  of  Barsalou,  who  absconded  in 
1851.  Wright,  in  his  lifetime,  had  made  an  affidavit  of  this 
payment,  and  this,  the  executor  contended,  had  been  accepted 
by  Barsalou  as  proof  of  payment. 

I  have  no  opinion  to  express  as  to  the  merits  of  that  question, 
but  am  only  called  upon  to  consider  whether  the  demand  was 
so  rejected  by  the  executor  as  to  prevent  the  court  from  reach- 
ing and  passing  upon  the  merits.  There  can  be  no  doubt  that  if 
the  executor  had  rested  upon  the  notice  contained  in  the  letter 
of  April  21,  1855,  as  a  positive  rejection,  and  had  refused  to 
parley  with  the  creditor  on  the  subject,  the  language  of  the  let- 
ter was  sufficiently  explicit  to  constitute  a  dispute  or  rejection  of 
the  demand.  If  that  attitude  had  been  taken  at  the  outset,  the 
creditor  would  have  known  where  he  stood,  and  have  been 
bound  to  act  hostilely.  But  when,  with  the  rejection,  a  reason 
for  it  was  given ;  when  by  the  correspondence  and  conduct  of 
the  claimant  the  executor  was  apprised  that  the  rejection  was 
not  esteemed  as  definitive,  but  only  as  deliberative ;  when  the 
arguments  were  considered  between  the  parties  pro  and  con,  and 
the  facts  were  further  investigated ;  when  the  executor,  in  his 
last  letter  upon  the  subject,  alludes  to  the  alleged  rejection  in 
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April,  1855,  as  an  "  opinion  ;"  when  down  to  the  time  of  this 
trial  the  claimant  had  never  learned  that  the  executor  regarded 
it  as  a  rejection  on  which  the  statute  of  six  months'  limitation 
began  to  run  ;  when,  in  fact,  there  was  no  reference  to  the  stat- 
ute even  after  the  efflux  of  the  six  months,  but  the  parties  were 
still  treating  ;  under  such  a  state  of  circumstances  I  have  no 
doubt  that  it  is  the  duty  of  the  court  to  interpret  the  whole  mat- 
ter through,  from  beginning  to  end,  in  harmony  with  the  con- 
duct of  the  parties.  On  either  side,  there  was  a  mutual  effort  to 
convince  each  other.  A  strict  view  of  the  letter  of  April,  1855, 
as  a  rejection  under  the  statute  was  never  even  suggested.  The 
subsequent  communications  were  inconsistent  with  such  an  idea. 
If  the  executor  intended  to  avail  himself  of  the  statute,  and  to 
occupy  that  ground,  he  should  have  stood  upon  it,  so  that  it 
could  have  been  seen  that  he  was  an  adversary.  When  he  en- 
tered into  the  field  of  argument  and  deliberation,  good  faith  re- 
quired that  a  new  attitude  or  the  resumption  or  the  reservation 
of  an  old  one  should  be  signified,  so  that  the  other  side  might 
not  be  misled.  That  notice  was  substantially  given  by  the  letter 
of  September,  1856,  and  not  before.  The  statute,  consequently, 
is  not  a  bar  to  the  present  proceeding. 
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APPOINTMENT  OF  RECEIVER.  —  INSOLVENT  CORPORATIONS.  —  RIGHTS 
OF  MORTGAGEES. 

As  a  general  rule,  in  cases  of  numerous  conflicting  claims  against  an  insolvent  cor- 
poration, a  receiver  of  the  property  of  the  corporation  will  be  appointed, 
whenever,  in  the  exercise  of  a  sound  discretion,  it  is  apparent  to  the  court  that 
under  the  circumstances  the  property  ought  to  be  placed  in  indifferent  and  im- 
partial hands,  to  secure  its  preservation  during  the  controversy. 

It  is  not  a  conclusive  answer  to  an  application  for  a  receiver  that  the  appoint- 
ment is  opposed  by  a  mortgagee  in  possession,  of  the  property  sought  to  be 
reached.  So  held  in  a  case  where  there  were  other  liens  on  the  property,  prior 
to  the  mortgage  held  by  the  objecting  creditor. 

Motion  for  the  appointment  of  a  receiver. 
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This  action  was  brought  by  William  Patten  and  others,  cred- 
itors of  the  Accessory  Transit  Company,  against  the  Accessory 
Transit  Company,  Cornelius  Vanderbilt,  Messrs.  Morgan  and 
Hoyt,  and  others,  and  John  Orser,  sheriff  of  the  city  and  county 
of  New- York. 

Foster  &  Thompson  and  E.  W.  Stoughton,  for  plaintiffs. 

C.  A.  Rapallo,  II.  F.  Clark,  and  D.  Lord,  for  defendant  Van- 
derbilt. 

F.  B.  Cutting,  for  defendants  Morgan  &  Hoyt. 
A.  J.  Vanderpool,  for  the  sheriff. 

DAVIES,  J. — The  plaintiffs  in  this  cause  have  acquired  a  lien, 
by  virtue  of  an  attachment,  upon  four  steamships  owned  by  the 
defendants  the  Accessory  Transit  Company,  a  foreign  corpora- 
tion. A  large  number  of  the  other  defendants  have  acquired  a 
like  lien,  by  virtue  of  similar  attachments,  and  by  judgments 
and  executions  against  the  said  corporation,  and  levies  made  by 
virtue  thereof  by  the  sheriff  of  the  city  and  county  of  New- York 
upon  said  four  steamships. 

On  February  6,  1856,  the  Transit  Company  executed  a  mort- 
gage to  the  defendants  Morgan  &  Hoyt,  on  two  of  the  ships — 
the  Northern  Light  and  Star  of  the  West — to  hold  the  same  in 
trust  to  secure  the  payment  of  one  hundred  and  twenty  bonds  of 
$1000  each ;  of  which  bonds  the  defendant  Yanderbilt  is  the 
owner  and  holder  of  one  hundred  and  eighteen. 

On  Februaiy  9,  1856,  the  Company  executed  a  mortgage 
upon  the  ship  Daniel  Webster  to  Messrs.  Lord  &  Cross,  as  trust- 
ees, to  secure  the  payment  of  ten  bonds  of  $5,000  each ;  all  of 
which  are  now  owned  and  held  by  the  defendant  Yanderbilt. 

On  June  12,  1856,  the  defendant  Yanderbilt,  having  advanced 
to  the  Company  the  sum  of  $70,617.37,  and  a  further  advance 
being  contemplated,  the  Transit  Company  sold  and  conveyed  to 
the  defendant  Yanderbilt,  as  security  for  such  and  future  ad- 
vances, the  said  four  steamships,  and  placed  him  in  possession 
thereof.  The  defendant  Yanderbilt  has  since  advanced  to  the 
Company  the  further  sum  of  $62,202.02,  making  the  total 
amount  of  his  advances,  for  which  he  claims  to  hold  the  ships, 
$132,817.39. 

Subsequent  mortgages  have  been  executed  by  the  Company 
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to  Lord  &  Cross,  as  trustees,  to  secure  bonds  which,  are  now  held 
by  the  defendant  Vanderbilt. 

The  various  attachments  and  liens  by  execution  upon  these 
four  ships  amount  to  about  the  sum  of  $100,000. 

The  Prometheus  has  been  sold  by  the  United  States  Marshal 
since  the  pendency  of  this  motion,  and  purchased  by  the  de- 
fendant Vanderbilt.  Since  the  argument  of  the  motion  com- 
menced, the  steamship  Daniel  Webster  has  been  removed  out  of 
the  jurisdiction  of  this  court. 

A  motion  is  now  made  for  the  appointment  of  a  receiver,  to 
take  charge  of  the  property  pending  this  litigation,  and  to  pre- 
serve and  make  such  disposition  of  it  as  shall  be  ordered  by  the 
court. 

The  motion  for  the  appointment  of  a  receiver  of  the  property 
of  this  corporation  is  opposed  by  the  defendant  Vanderbilt  in 
his  character  of  mortgagee,  as  he  claims,  in  possession.  He  is, 
also,  and  has  been  since  February  6,  1856,  president  of  the  Com- 
pany, but  neither  he,  nor  any  one  on  behalf  of  the  Company,  as 
representing  the  Company,  opposes  the  motion.  The  defendant 
Vanderbilt  claims  that  being  a  mortgagee  in  possession,  it  is  not 
competent  for  the  court  to  interfere  with  or  disturb  that  posses- 
sion, however  much  the  rights  of  the  other  creditors  of  the  Com- 
pany may  be  jeopardized  thereby. 

In  this,  I  think  the  counsel  for  the  defendant  Vanderbilt  are 
mistaken.  His  claim  is  only  that  of  a  lien  for  the  payment  of 
his  debt,  in  the  order  of  its  priority ;  the  same  right  which  each 
of  the  other  creditors  has.  When  his  debt  is  paid,  and  which 
is  subject  to  the  prior  liens,  the  residue  is  to  go  to  the  payment 
of  subsequent  liens ;  and  the  defendant  Vanderbilt,  claiming  as 
mortgagee,  and  also  representing  the  mortgagors,  has  united  in 
him  hostile  and  conflicting  interests. 

It  is  apparent  to  my  mind,  that  this  property  should  be  placed 
in  indifferent  and  impartial  hands ;  and  the  appropriate  custo- 
dian is  a  receiver  of  this  court,  who  will  be  bound  equally  to 
protect  the  rights  of  all,  and  represent  the  interests  of  all,  and 
the  special  interests  of  none. 

I  understand  this  to  be  a  familiar  and  well-recognized  princi- 
ple of  equity  jurisprudence.  The  rule  governing  cases  like  the 
present  is  well  laid  down  by  Barbour  (1  Ch.  Pr.,  658) : — "  A 
receiver  is  appointed  for  the  benefit  of  the  interested  party  who 
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makes  the  application,  and  for  any  others  who  may  choose  to 
avail  themselves  of  it,  and  who  may  have  an  interest  in  the 
property  proposed  to  be  put  into  the  hands  of  a  receiver.  The 
immediate  moving  cause  of  the  appointment  is  the  preservation 
of  the  subject  of  the  litigation,  or  the  rents  and  profits  of  it, 
from  waste,  loss,  or  destruction,  so  that  there  may  be  some  har- 
vest, some  fruits  to  gather  after  the  labors  of  the  controversy 
are  over." 

The  preservation  of  this  property  from  waste  and  destruction 
so  that  the  creditors,  as  well  as  the  other  parties  to  this  action 
who  may  have  liens  thereon,  may  gather  some  fruits  from  this 
litigation,  is  vital  to  the  rights  of  all  interested,  and  renders  it, 
in  my  opinion,  the  imperative  duty  of  this  court  to  place  its 
shield  of  protection  around  it. 

It  is  not,  in  my  judgment,  a  sufficient  answer  to  this  to  say 
that  Mr.  Vanderbilt  is  interested  in  the  protection  of  this  prop- 
erty, and  therefore  this  court  should  not  interfere.  But  how  is 
he  interested?  Only  for  the  payment  of  the  liens  held  and 
owned  by  him,  not  for  the  payment  and  discharge  of  the  large 
amount  of  claims  represented  by  this  numerous  body  of  attach- 
ment and  execution  creditors.  They  appeal  to  this  court  to  in- 
terpose its  arm  for  their  protection,  and  this  court  cannot  turn  a 
deaf  ear  to  that  application. 

I  think  the  appointment  of  a  receiver  in  this  case  is  directly 
authorized  by  subdivision  1  of  section  244  of  the  Code.  That 
subdivision  authorizes  the  appointment  of  a  receiver  before 
judgment  on  the  application  of  either  party,  when  he  estab- 
lishes an  apparent  right  to  property  which  is  the  subject  of  the 
action,  and  which  is  in  the  possession  of  an  adverse  party,  and 
the  property  is  in  danger  of  being  lost  or  materially  injured  or 
impaired. 

The  facts  appearing  on  the  motion  in  this  cause  are  sufficient 
to  warrant  the  appointment  under  the  authority  thus  conferred. 

Subdivision  4  of  the  same  section  authorizes  the  appointment 
of  a  receiver  to  take  charge  of  the  property  of  a  corporation 
which  has  been  dissolved,  or  is  insolvent,  or  in  imminent  danger 
of  insolvency. 

Now,  it  is  conceded  that  these  steamships  are  the  property  of 
this  corporation,  subject  of  course  to  the  payment  of  the  liens 
upon  them ;  that  the  corporation  is  insolvent,  or  in  imminent 
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danger  of  insolvency.  These  undeniable  positions  render  it  im- 
perative on  the  court  to  appoint  a  receiver  in  this  case. 

The  exercise  of  this  power  must  depend  upon  the  sound  dis- 
cretion of  the  court,  and  when  it  appears  fit  and  reasonable, 
some  indifferent  person,  under  approved  security,  shall  take 
charge  of  the  property  for  the  greater  safety  of  all  the  parties 
concerned  (Yerplanck  a.  Caines,  1  Johns.  Ch.  R.,  57). 

So  when,  as  is  apparent  in  this  case,  there  are  no  persons  au- 
thorized on  behalf  of  the  corporation  to  take  charge  of  and  con- 
duct the  affairs  of  the  corporation,  and  preserve  and  protect  its 
property,  a  receiver  will  be  appointed  to  take  charge  of  the  ef- 
fects of  the  corporation,  and  preserve  them  for  the  benefit  of  the 
creditors  and  stockholders  generally  (Lawrence  a.  The  Green- 
wich Insurance  Company,  1  Paige,  587).  A  receiver  will  also 
be  appointed  to  prevent  the  removal  of  property  beyond  the 
jurisdiction  of  the  court. 

In  every  light  in  which  I  have  regarded  this  case,  it  seems  to 
me  to  be  my  duty  to  appoint  a  receiver  to  take  charge  of  this 
property.  I  am  unable  to  see  that  the  rights  of  any  one  can  be 
injured  by  it,  but,  on  the  contrary,  I  think  that  those  of  all  in- 
terested in  this  property  will  be  preserved  thereby.  The  rights 
of  the  mortgagees  prior  to  those  of  Mr.  Yanderbilt,  and  the 
parties  interested  under  these  mortgages,  cannot  be  prejudiced. 

Mr.  Vanderbilt's  security  for  the  moneys  advanced  by  him  is 
not  in  any  way  impaired.  The  rights  of  the  attachment  and 
execution  creditors  to  what  may  remain,  after  the  payment  and 
discharge  of  these  prior  liens  are  secured,  and  the  Company 
attains  what  it  ought  especially  to  desire,  the  application  of  its 
property  to  the  payment  of  its  just  debts  and  its  preservation 
for  that  purpose,  in  the  order  of  the  respective  claimants. 

An  order  will  therefore  be  entered  for  the  appointment  of  a 
receiver,  without  prejudice  to  the  rights  of  the  mortgagees  un- 
der the  several  mortgages  to  secure  the  payment  of  the  bonds 
issued  by  the  Company,  or  to  the  rights  of  the  holders  thereof, 
or  to  the  rights  of  Mr.  Vanderbilt  under  the  mortgages  executed 
to  him. 

Let  it  be  provided  in  the  order  that  the  receiver  have  no 
power  to  sell  or  dispose  of  the  property,  or  any  part  thereof, 
without  special  leave  of  the  court. 
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New- York  Superior  Court;  Special  Term,  January,  1857. 
INJUNCTION. — TRADE-MARKS. — COSTS. 

In  what  cases  and  upon  what  principles  a  court  of  equity  will  grant  plaintiff  an 
injunction  to  protect  him  in  the  use  of  a  trade  mark. 

Equity  will  not  interfere  to  protect  a  party  in  the  use  of  a  trade-mark,  where  the 
name  or  phrase  claimed  as  such  is  intended  and  calculated  to  deceive  the 
public. 

Where  an  injunction  restraining  the  use  of  a  trade-mark  is  dissolved  on  the  ground 
that  the  mark  is  false  and  fraudulent,  and  that  the  plaintiff  is  therefore  not  en- 
titled to  the  protection  of  a  court  of  equity  against  the  infringement  shown,  the 
order  dissolving  the  injunction  should  be  without  costs. 

Motion  to  dissolve  an  injunction. 

This  was  an  action  for  an  injunction  to  restrain  the  defend- 
ants from  using  a  trade-mark  claimed  by  plaintiff. 

The  plaintiff  had  purchased  the  recipe  for  making  a  certain 
cosmetic  which  he  had  for  a  long  time  sold  under  the  name  of 
— "  The  Balm  of  Thousand  Flowers."  The  defendants  had  en- 
gaged in  the  manufacture  and  sale  of  a  similar  article,  which 
he  styled—"  The  Balm  of  Ten  Thousand  Flowers."  The  plain- 
tiff claimed  title  to  the  name  used  by  him,  as  a  trade-mark ;  and 
brought  this  suit  to  procure  the  defendants  to  be  enjoined  from 
employing  any  imitation  of  it.  A  preliminary  injunction  was 
granted  by  Mr.  Justice  Hoffman,  which  defendants  now  moved 
to  dissolve. 

Other  facts  respecting  the  use  by  plaintiff  of  the  trade-mark 
claimed, — -the  alleged  infringement  by  defendants, — the  nature 
and  composition  of  the  cosmetic  sold  by  plaintiff,  &c., — are  fully 
set  forth  in  the  opinion  in  this  case ;  and  also  in  that  of  Mr.  Jus- 
tice Hoffman  in  the  case  of  Fetridge  a.  Merchant  (Post,  156). 
The  two  cases  arose  upon  the  same  state  of  facts,  and  should  be 
read  in  connection. 

Blatchford,  Seward,  &  Griswold,  for  the  motion. 

Brown,  Hall,  <&  Vandtrpool,  and  K  W.  Stoughton,  opposed. 
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DUER,  J. — This  is  a  motion  on  the  part  of  defendants  to  dis- 
solve an  injunction  which  was  granted  by  Mr.  Justice  Hoffman, 
and  by  which  the  defendants  are  restrained  from  selling,  or  of- 
fering for  sale,  directly  or  indirectly,  any  preparation  or  com- 
pound manufactured  by  them,  or  by  either  of  them,  or  by  any 
person  or  persons  other  than  the  plaintiff  or  the  firm  of  "VV.  P. 
Fetridge  &  Co.,  under  the  name,  &c.,  of  "  Balm  of  Thousand 
Flowers ;"  or  selling,  or  offering  for  sale,  any  preparation  or 
compound  having  printed,  painted,  written,  or  stamped  on  the 
bottles  containing  the  same  the  words  "Balm  of  Thousand 
Flowers  ;"  or  having  or  using  any  label  or  wrapper,  printing  or 
device,  in  such  manner  as  to  be  a  colorable  imitation  of  those 
used  by  the  plaintiff,  or  by  the  firm  of  William  P.  Fetridge  & 
Co.,  to  designate  or  distinguish  the  plaintiff's  preparation  or 
compound  usually  known  as  "Balm  of  Thqusand  Flowers." 

It  is  apparently  a  case  of  great  interest  to  the  parties,  and 
has  been  very  fully  and  ably  argued  by  their  respective  coun- 
sel ;  and  in  compliance  with  their  wishes,  I  have  attentively 
considered  all  the  questions  which  it  involves,  although  in  rela- 
tion to  many  of  them  it  will  not  be  necessary  nor  expedient  that 
I  should  now  express  or  intimate  an  opinion. 

Without  rejecting  the  evidence  of  my  senses,  I  cannot  doubt 
that  the  label  or  trade-mark  which  the  defendants  admit  that 
they  propose  to  use,  from  its  general  resemblance  to  that  of  the 
plaintiff  and  his  firm,  is  well  calculated  to  mislead  the  public, 
by  inducing  the  belief  that  the  articles  to  which  it  is  affixed  are 
in  reality  prepared  or  manufactured  by  the  plaintiff's  firm.  Nor 
can  I  doubt  that  the  label  was  framed  with  this  design,  since 
the  imitation  is  so  close,  minute,  and  exact  as,  in  my  opinion,  to 
exclude  the  supposition  of  any  other  motive. 

It  is  true  that  the  name  of  R.  II.  Rice,  as  proprietor,  is  print- 
ed on  the  label,  but  it  is  so  printed  as  not  to  attract,  but  almost 
certainly  to  elude  observation.  A  variation  must  be  regarded 
as  immaterial  which  it  requires  a  close  inspection  to  detect,  and 
which  can  scarcely  be  said  to  diminish  the  effect  of  the  fac- 
simile which  the  simulated  label  in  all  other  respects  is  found 
to  exhibit.  Hence,  were  this  the  only  question  in  the  case,  I 
should  have  no  difficulty  in  holding  that  the  injunction,  which 
is  sought  to  be  dissolved,  must,  to  some  extent,  be  retained  and 
enforced ;  but,  it  is  proper  to  add  that,  upon  no  supposition, 
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would  I  consent  to  retain  it  for  all  the  purposes  for  which  it  has 
been  granted,  and  for  which  its  continuance  has  been  asked. 

The  position,  so  strenuously  insisted  on,  that  the  plaintiff's 
firm  have  an  exclusive  property  in  the  words  "  Balm  of  Thou- 
sand Flowers,"  or,  which  is  the  same  thing,  an  exclusive  right 
to  use  those  words  in  a  trade-mark,  I  wholly  reject. 

It  is  not  necessary  to  deny  that  a  name  may,  in  some  cases,  be 
rightfully  used  and  protected  as  a  trade-mark,  but  this  is  only 
true  when  the  name  is  used  merely  as  indicating  the  time  origin 
or  ownership  of  the  article  offered  for  sale ;  never  where  it  is 
used  to  designate  the  article  itself,  and  has  become,  by  adoption 
and  use,  its  proper  appellation.  When  a  new  preparation  or 
compound  is  offered  for  sale,  a  distinctive  and  specific  name 
must  necessarily  be  given  to  it. 

The  name  thus  given  to  it,  no  matter  when  or  by  whom  im- 
posed, becomes  by  use  its  proper  appellation,  and  passes  as 
such  into  our  common  language.  Hence,  all  who  have  an  equal 
right  to  manufacture  and  sell  the  article  have  an  equal  right  to 
designate  and  sell  it  by  its  appropriate  name,  the  name  by  which 
alone  it  is  distinguished  and  known,  provided  each  person  is 
careful  to  sell  the  article  as  prepared  and  manufactured  by  him- 
self, and  not  by  another.  When  this  caution  is  used  there  is 
no  deception  of  which  a  rival  manufacturer,  not  even  the  manu- 
facturer by  whom  the  distinctive  name  was  first  invented  or 
adopted,  can  justly  complain  ;  and  so  far  from  there  being  any 
imposition  upon  the  public,  it  is  the  use  of  the  distinctive  name 
that  gives  to  purchasers  the  very  information  which  they  are 
entitled  to  have.  In  short,  an  exclusive  right  to  use  on  a  label 
or  other  trade-mark  the  appropriate  name  of  a  manufactured 
article,  exists  only  in  those  who  have  an  exclusive  property  in 
the  article  itself;  and  it  is  not  pretended  that  the  plaintiff  or  his 
firm  have  any  exclusive  property  in  the  preparation  or  compound 
to  which  the  well-sounding  name  of  "  Balm  of  Thousand  Flow- 
ers" has  been  given.  It  is  only  the  seductive  name  that  they 
claim  as  their  exclusive  property,  and,  doubtless,  from  their  ex- 
perience of  its  value  in  the  extension  of  their  sales.  This,  how- 
ever, is  a  species  of  property  that,  in  my  opinion,  is  unknown 
to  the  law,  and  that  can  only  be  given  to  one  by  the  infringe- 
ment of  the  rights  of  all. 

My  views  on  the  general  question  of  an  exclusive  right  to  sell 
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an  article  by  its  distinctive  name  were  fully  expressed  in  the 
case  of  the  Amoskeag  Manufacturing  Company  a.  Spear  (2 
Sand/.,  599),  and,  as  I  think  is  there  shown,  are  sustained  by 
express  decisions,  of  the  King's  Bench  in  Singleton  a.  Bolton 
(3  Doug.,  293) ;  of  Yice-Chancellor  Plumer,  in  Canham  a.  Jones 
(2  Ves.  &  B.,  218)  ;  and  of  the  Chancellor,  Lord  Cottenham,  in 
Millington  a.  Fox  (3  Mylne  <7.,  328). 

It  is  true  there  are  some  observations  of  the  Master  of  the 
Rolls  in  Perry  a.  Truefitt  (6  Bea/o.,  66),  that  seem  to  favor  an 
opposite  doctrine  ;  but  when  that  case  is  examined,  it  will  be 
found  that  the  plaintiff  claimed  an  exclusive  property,  not  mere- 
ly in  the  name,  but  in  the  composition  to  which  it  was  applied ; 
and  it  is  admitted,  and  is  sufficiently  obvious,  that  an  exclusive 
property  in  the  subject  carries  with  it,  in  all  cases,  an  exclusive 
right  to  the  use,  as  a  trade-mark,  of  its  appropriate  name. 

The  remarks  that  I  have  now  made  would  suffice  for  the  de- 
cision of  this  motion,  were  the  only  question  that  of  the  simi- 
larity of  the  trade-marks,  but  there  is  another  and  a  grave  and 
important  question  to  which  the  counsel  for  the  defendants  have 
earnestly  directed  my  attention  :  that  question  is,  whether,  even 
upon  the  supposition  that  all  the  material  allegations  in  the 
complaint  are  true,  the  conduct  and  proceedings  of  the  plaintiff 
and  his  firm  have  not  been  such  as  justly  to  preclude  them  from 
any  claim  to  relief  in  a  court  of  equity.  This  question,  it  is  true, 
is  not  raised  in  the  answer  of  the  defendants,  but  it  is  raised  by 
the  facts  which  the  affidavits  and  other  papers  before  me  have 
disclosed,  and,  in  my  opinion,  it  is  emphatically  the  question 
that,  as  a  judge  in  equity,  I  am  bound  to  consider  and  deter- 
mine. 

It  may  be  true  that  the  defendants,  if  permitted  to  use  in  their 
contemplated  sales  a  trade-mark  apparently  the  same  as  that  of 
Fetridge  &  Co.,  would  commit  a  fraud  upon  the  plaintiff  and 
upon  the  public  ;  but  if  the  plaintiff  and  his  firm  are  themselves 
engaged  in  the  execution  of  a  systematic  plan  for  deceiving  the 
public ;  if  they  have  been  and  are  endeavoring,  constantly  and 
daily,  to  multiply  their  sales  and  swell  their  profits  by  false  rep- 
resentations of  the  composition,  qualities,  and  uses  of  the  liquid 
compound  which  they  invite  the  public  to  buy,  it  is  strenuously 
insisted  that  a  court  of  equity  would  violate  its  principles  and 
abuse  its  powers  by  consenting  to  aid  them  by  an  injunction  or 
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otherwise,  in  accomplishing  their  design  ;  and  to  this  proposition 
I  yield  my  fullest  assent. 

Those  who  come  into  a  court  of  equity  seeking  equity,  must 
come  with  pure  hands  and  a  pure  conscience.  If  they  claim 
relief  against  the  fraud  of  others,  they  must  be  free  themselves 
from  the  imputation.  If  the  sales  made  by  the  plaintiif  and 
his  firm  are  effected,  or  sought  to  be,  by  misrepresentation  and 
falsehood,  they  cannot  be  listened  to  when  they  complain  that 
by  the  fraudulent  rivalry  of  others  their  own  fraudulent  profits 
are  diminished.  An  exclusive  privilege  for  deceiving  the  pub- 
lic is  assuredly  not  one  that  a  court  of  equity  can  be  required 
to  aid  or  sanction.  To  do  so  would  be  to  forfeit  its  name  and 
character. 

It  is  therefore  a  necessary  inquiry  whether  the  privilege,  which 
the  plaintiff  now  claims  may  be  protected  by  the  court,  is  of 
this  character,  and  in  pursuing  the  inquiry  I  shall  confine  my- 
self to  facts  that  are  certainly  material,  and  are  undeniably 
proven. 

1.  As  to  the  name  of  the  precious  compound  for  which  this 
contest  is  waged — "  Balm  of  Thousand  Flowers" — it  is  eupho- 
nious and  attractive ;  but  was  it  honestly  given,  and  is  it  hon- 
estly used  ?  Is  it  calculated  to  deceive  the  public,  and  is  it  with 
this  view  that  it  was  first  imposed  and  is  now  employed  ?  Or  is 
it  an  unmeaning  and  harmless  coinage,  by  which  none  are  mis- 
led, or  wrere  meant  to  be  misled  ?  Is  it  a  representation,  inten- 
tionally false,  of  the  composition  and  qualities  of  the  preparation 
offered  for  sale,  or  am  I  to  believe,  as  the  able  counsel  for  the 
plaintiff  endeavored  to  persuade  me,  that  it  is  what  he  termed 
a  fancy  name,  having  no  reference  whatever  to  the  nature  and 
qualities  of  the  subject  to  which  it  applies,  and  therefore  a  name 
by  which  none  are,  were  meant  to  be,  or  can  be  deceived  ? 

Now,  as  to  the  answers  which  truth,  and  the  evidence  before 
me,  require  to  be  given  to  these  questions,  I  have  no  doubt. 
That  the  name  "  Balm  of  Thousand  Flowers"  is,  in  one  sense,  a 
fancy  name,  may  be  at  once  admitted ;  that  it  is  so  in  the  sense 
of  the  plaintiff's  counsel,  I  do  not  and  cannot  believe.  On  the 
contrary,  I  am  fully  convinced  that  the  name  "  Balm  of  Thou- 
sand Flowers"  was  invented,  and  is  now  used,  to  convey  to  the 
minds  of  purchasers  the  assurance  that  the  highly-scented  liquid 
to  which  the  name  is  given  is,  in  truth,  an  extract  or  distillation 
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from  flowers,  and  therefore  not  merely  an  innocent,  but  a  pleas- 
ant and  salutary  preparation.  Not  only  is  this  the  meaning  that 
the  words  used  naturally  suggest,  but  in  my  opinion  it  is  that 
which  they  actually  and  plainly  express,  and  were  designed  to 
convey. 

The  word  "  Balm"  is  certainly  not  a  fancy  phrase.  It  has  a 
clear  and  definite  meaning.  In  its  literal  and  proper  sense,  as 
distinguished  from  its  metaphorical,  it  means  an  aromatic  vege- 
table juice,  whether  extracted  from  trees,  shrubs,  or  flowers 
(Webster's  Diet.;  Johnson's  Diet.)  Substitute,  then,  the  defini- 
tion for  the  word,  and  we  have  on  every  label  on  the  bottles 
which  the  plaintiff  sells  a  positive  assertion  that  the  liquid  in- 
closed is  the  aromatic  juice  of  unnumbered  flowers.  It  is  said 
that  we  cannot  suppose  that  the  words  "  thousand  flowers"  were 
meant  to  be  literally  understood,  but  it  by  no  means  follows 
that  the  entire  name,  of  which  they  are  a  part,  is  therefore  fan- 
ciful and  unmeaning.  The  word  "  thousand,"  I  do  not  doubt, 
is  used  and  is  understood  in  a  sense  in  which  its  use  is  familiar 
and  frequent — that  is,  as  designating  a  large  and  indefinite 
number. 

Not  only  is  the  meaning  I  have  stated  that  which  the  name 
"  Balm  of  Thousand  Flowers"  naturally  suggests,  and,  as  I  think 
I  have  proved,  actually  expresses,  but  we  have  the  clearest  evi- 
dence that  it  was  for  the  purpose  of  conveying  this  meaning  to 
the  mind  of  the  public  that  the  name  was  first  chosen  by  the 
inventor  of  the  compound,  and  that  it  is  for  the  same  purpose 
that  it  has  been  retained  and  is  now  employed  by  the  plaintiff 
and  his  firm. 

The  inventor  is  a  French  chemist,  Dr.  Le  Fontaine,  of  New- 
Ilaven;  and  his  affidavit  is  among  those  that  the  defendants 
have  produced.  He  says,  in  terms,  that  "  he  especially  chose 
the  name  Balm  of  Thousand  Flowers,  because  at  the  time,  he 
used  in  the  manufacture  of  the  compound,  honey,  which  being 
a  natural  balm  extracted  from  a  thousand  flowers,  he  considered 
the  name  very  appropriate."  A  plain  confession  that  he  chose 
the  name  as  signifying  and  asserting  the  fact  that  the  balm  was 
an  extract  from  flowers,  and  that  he  used  honey  to  justify  his 
choice  and  the  assertion.  The  use  of  honey  was  very  soon  dis- 
continued ;  so  that  the  pretext  which  it  provided  for  the  use  of 
the  name  has  for  many  years  past  ceased  to  exist. 
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But  although  Fetridge  &  Co.,  whom  the  plaintiff  represents, 
have  found  it  convenient  to  drop  the  use  of  honey,  they  have 
carefully  retained,  and  are  striving  anxiously  to  retain,  the  sig- 
nificant name,  the  adoption  of  which  the  ingredient  of  honey 
served  to  excuse ;  and  they  have  moreover  taken  effectual  means 
to  remove  any  possible  doubt  as  to  the  meaning  in  which  they 
wish  that  the  name  shall  be  understood  by  all  by  whom  their 
compound  is  purchased.  Around  every  bottle  which  they  sell, 
and  within  the  outside  label,  a  printed  paper,  entitled  "  Direc- 
tions" (to  the  contents  of  which  I  shall  hereafter  more  fully  ad- 
vert), is  carefully  wrapped,  and  passes  into  the  bands  of  every 
purchaser.  In  this  paper  they  add  to  a  very  elaborate  state- 
ment of  the  manifold  and  almost  miraculous  virtues  of  the 
"  Balm  of  Thousand  Flowers"  these  words  : — "  It  is  an  inno- 
cent, safe,  and  efficacious  compound  of  purely  vegetable,  medi- 
cinal, and  powerful  substances,  and  the  very  balm  and  extract  of 
healing  blossoms." 

Neither  my  attention,  nor  that  of  the  counsel,  was  directed 
to  these  words  on  the  hearing,  but  it  is  plain  that  they  put  an 
end  to  the  refuge  of  a  fancy  name  as  an  escape  from  the  charge 
of  an  intention  to  deceive.  They  are  a  direct  assertion  that  the 
compound  is,  as  its  name  imports,  an  extract  from  flowers.  Is 
this  assertion  true,  or  is  it  a  representation  to  the  public,  inten- 
tionally false,  of  the  composition  and  qualities  of  the  compound 
to  which  it  refers  ?  The  necessary  answer  is  readily  given,  for 
it  so  happens  that  here  also  the  evidence  is  conclusive. 

When  Le  Fontaine  sold  to  the  plaintiff  his  recipe  for  manu- 
facturing his  balm,  he  sold  it  as  a  secret,  but  in  the  course  of 
these  proceedings  the  secret  has  been  disclosed,  and  the  original 
recipe,  confirmed  by  the  oath  of  Le  Fontaine,  and  not  denied 
by  the  plaintiff,  is  now  before  me.  It  appears,  then,  that  this 
pretended  balm  is  produced  by  a  mixture,  in  certain  fixed  pro- 
portions, of  palm  oil,  ley  or  potashes,  alcohol,  and  sugar ;  and 
that  when  this  mixture  has,  by  the  operation  of  fire,  been  fully 
compounded  and  prepared,  it  is  rendered  fragrant,  doubtless  to 
favor  the  deceit  of  its  name,  by  the  addition  of  some  strong 
perfume,  such  as  lemon  or  bergamot,  lavender  or  musk.  The 
result  is,  that  this  Balm  of  Thousand  Flowers,  extracted  from 
blossoms,  redolent  of  health,  is  a  soap — a  liquid  soap — highly 
scented  it  is  true,  and,  it  may  be,  as  a  soap  useful  and  valuable, 
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but  still  a  soap,  possessing  the  usual  and  known  qualities  of  soap, 
and  nothing  more. 

The  proof  is  therefore  complete,  that  the  name  was  given  and 
is  used  to  deceive  the  public ;  to  attract  and  impose  upon  pur- 
chasers ;  that  in  the  sense  that  the  plaintiff  means  it  shall  con- 
vey, it  is  a  representation  to  the  public  that  he  finds  to  be  useful 
and  knows  to  be  false.  Let  it  not  be  said  that  it  is  of  little  con- 
sequence whether  this  representation  be  true  or  false.  No  rep- 
resentation can  be  more  material  than  that  of  the  ingredients  of 
a  compound  which  is  recommended  and  sold  as  a  medicine. 
There  is  none  that  is  so  likely  to  induce  confidence  in  the  ap- 
plication and  use  of  the  compound,  and  none  that,  when  false, 
will  more  probably  be  attended  with  injurious  and  perhaps  fa- 
tal consequences. 

Nor  is  it  possible  to  excuse  or  palliate  the  proceedings  of  the 
plaintiff  by  saying  that  there  is  no  reason  to  believe  that  the 
deception  which  he  has  practised  has  been  successful,  for  that 
it  has  been  eminently  successful,  I  cannot  doubt.  Of  the  extent 
to  which  the  public  has  been  deceived,  the  immense  sales  which, 
it  is  stated,  have  been  made,  the  value  which  the  plaintiff  at- 
taches to  the  name  "  Balm  of  Thousand  Flowers,"  and  his  anxi- 
ety and  determination  to  retain,  if  possible,  its  exclusive  use, 
seem  alone  a  conclusive  proof.  He  has  spent,  it  is  said,  and 
profitably  spent,  more  than  one  hundred  thousand  dollars  in  ad- 
vertising his  compound  for  sale  ;  but  had  he  dropped  its  fictitious 
and  deceptive  name,  and  advertised  it  by  its  true  name  of  a 
"  Liquid  Soap,"  and  had  made  known  to  purchasers  that  its  main 
ingredients  were  those  blossoms  of  health,  oil,  ashes,  and  alco- 
hol, I  apprehend  that  this  large  sum  would  not  have  been  ex- 
pended at  all,  or  would  have  been  expended  in  vain.  Strip  his 
compound  of  its  false  and  borrowed  name,  its  imaginary  blos- 
soms, reduce  it  from  a  balm  into  a  soap,  and  its  sales  will  be 
those  of  a  soap,  not  of  a  quack  medicine  held  forth  to  the  world 
as  curing  nearly  all  the  diseases  that  "  flesh  is  heir  to." 

2.  I  have  said  enough  to  justify  the  decision  I  am  prepared  to 
make  ;  but  there  are  other  facts  to  which,  in  the  full  discharge 
of  my  duty,  I  deem  it  necessary  to  advert;  and  in  cases  of  this 
description  there  is  a  duty  owing  to  the  public  as  well  as  to  the 
parties. 

It  is  painful  to  say  that,  in  the  mode  of  acquiring  his  title,  the 
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plaintiff  was  guilty  of  a  deliberate  attempt  to  deceive  the  pub- 
lic ;  but  such  is  the  fact.  The  written  agreement  between  him 
and  Le  Fontaine,  whose  recipe  he  purchased,  is  in  evidence  be- 
fore me.  It  states  that  the  consideration  of  the  transfer  was  the 
sum  of  $7,500,  to  be  paid  in  cash,  and  that  of  $2,500  in  prom- 
issory notes,  falling  due  at  different  periods ;  and  on  the  day 
following  the  date  of  this  agreement,  the  plaintiff  published  an 
advertisement  in  one  or  more  newspapers  at  Boston,  where  he 
then  resided,  stating  that  he  had  purchased  from  the  inventor 
the  Balm  of  Thousand  Flowers  for  the  price  of  ten  thousand 
dollars. 

This  statement,  although  not  wholly  false,  was  a  very  gross 
exaggeration.  Of  the  $7,500  to  be  paid  in  cash,  not  one  dollar 
was  paid  or  ever  meant  to  be  paid.  The  $2,500  in  notes  was 
the  whole  consideration  of  the  transfer.  The  facts  are  proved 
by  Le  Fontaine  and  others,  and  are  not  controverted.  The  in- 
tent of  the  transaction  is  evident.  The  advertisement  was  pub- 
lished to  create  a  false  impression  of  the  real  value  of  the  pur- 
chase. The  agreement  was  framed  to  silence  the  doubts  of  those 
who  might  choose  to  inquire,  and  to  be  used  as  conclusive 
proof  that  the  advertisement  was  true.  I  will  not  say  that 
the  title  thus  acquired  is  not  valid  in  law,  but  I  cannot  be- 
lieve that  it  deserves  to  be  aided  by  an  injunction  from  a  court 
of  equity. 

3.  I  pass  now  to  the  paper  of  directions,  which,  as  I  have  al- 
ready said,  is  wrapped  round  every  bottle  that  the  plaintiff  sells, 
and  therefore  goes  into  the  hands  of  every  purchaser.  The  rep- 
resentations which  it  contains  are  made  by  the  plaintiff,  and  if 
false  are  certainly  entitled  to  no  more  favorable  a  construction 
than  if  made  orally  instead  of  being  printed. 

This  paper  is  a  very  singular,  and  I  would  fain  hope  a  unique 
document,  and  its  tone,  intent,  and  character  will  be  fully  shown 
by  the  few  choice  extracts  that  I  propose  to  make.  It  begins 
thus : — 

"  The  Balm  of  Thousand  Flowers  is  a  delightful  compound, 
highly  and  delicately  scented  by  its  own  ingredients"  (doubtless 
not  meaning  ashes  and  alcohol,  but  its  '  healing  blossoms').  "It 
imparts  beauty,  comfort,  and  health  to  the  skin,  which,  by  per- 
severing in  the  directions,  will  become  and  remain  free  from  all 
blemishes  and  imperfections,  and,  precisely  as  nature  intended 
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it  to  be,  preserving  a  juvenile  appearance  even  to  middle  or  old 
age." 

Again  : — 

"  It  effectually  cures  pimples,  blotches,  chilblains,  all  kinds  of 
eruptions,  ulcers,  wounds,  cuts,  burns,  ring-worms,  erysipelas, 
and  St.  Anthony's  Fire,  and  is  a  sovereign  remedy  for  canker, 
in  the  mouth  or  elsewhere." 

So  much  for  the  skin.  Now  to  the  miracles  that  the  Balm 
works  upon  the  hair  : — 

"  This  highly  perfumed  Balm  gives  life  to  the  hair ;  an  un- 
surpassed gloss  is  imparted  to  it,  and  it  becomes  beautifully 
curled  and  firm.  It  promotes  its  increase  and  nourishes  its  roots. 
It  insures  with  certainty  a  new  growth  of  beautiful  hair  to 
tJwse  who  even  for  years,  by  sickness  or  otherwise,  have  been  de- 
prived of  it.  It  prevents  the  hair  from  changing  its  natural 
color,  and  becoming  white  or  gray." 

As  to  the  teeth,  the  promises  are  not  quite  so  large  ;  they  will 
merely,  if  fulfilled,  put  an  end,  in  a  measure,  to  the  occupation 
of  dentists  by  rendering  and  preserving  the  teeth  perpetually 
white  and  perpetually  sound.  "  It  quickly  renders  them  white 
as  alabaster,  removes  the  tartar,  prevents  ulceration,  and  pre- 
vents their  decay."  It  is  to  the  young,  however,  that  this  price- 
less balm  offers  its  choicest  gifts  and  blessings — increase  of 
strength,  unfading  beauty,  and  never-ending  youth.  Its  use  will 
prove  to  the  young  (I  give  the  exact  words),  "  a  luxury,  an  anti- 
dote, and  a  cure  of  diseases ;  they  will  increase  in  energy,  be 
full  of  elasticity,  health,  and  beauty,  and  be  mirrors  of  admira- 
tion." 

Enough — all  that  I  have  quoted  may  possibly  be  true  ;  but  if 
so,  it  would  seem  that  so  long  as  the  Balm  of  Thousand  Flowers 
may  be  procured  it  will  be  a  folly  to  grow  old,  and  a  mistake 
to  die. 

The  able  counsel  for  the  plaintiff,  to  whom  I  always  listen 
with  pleasure,  and  not  unfrequently  with  instruction,  approached 
skilfully  this  part  of  his  case  and  treated  it  with  much  ingenious 
pleasantry.  That  his  client's  praises  of  the  "  Balm  of  Thousand 
Flowers"  were  somewhat  extravagant,  he  was  far  from  denying ; 
on  the  contrary,  he  insisted  that  their  very  extravagance  was 
proof  that  they  were  harmless,  and  were  rather  fitted  to  provoke 
mirth  than  criticism  and  censure  ;  and  it  must  bo  admitted  that 
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it  would  be  difficult,  even  for  a  judge  of  the  most  approved  and 
habitual  gravity,  to  read  this  paper  of  directions  without  a  smile. 
But  we  cease  to  smile  when  we  remember  that  these  falsehoods 
— for  such  they  are — are  printed  and  circulated  with  the  intent 
that  they  shall  be  believed,  and  that,  in  fact,  there  are  thousands 
upon  thousands  who  read  them  and  believe.  "We  cease  to  smile 
when  we  remember  that  the  plaintiff,  who  boldly  claims  the  aid 
of  a  court  of  equity,  is  filling  his  pockets  by  abusing  the  cre- 
dulity of  the  young,  the  inexperienced,  the  weak,  and  the  igno- 
rant, and  that  he  resorts  to  misrepresentation  and  falsehood  to 
induce  those  to  purchase  who  would  not  otherwise  buy,  and 
those  who  buy  to  give  a  higher  price  than  they  would  other- 
wise pay.  If  this  is  not  deceiving  and  defrauding  the  public, 
what  is? 

I  have  seldom  deemed  it  necessary  to  cite  authorities  when 
there  is  a  clear,  plain,  firm  ground  of  principle  to  stand  upon  ; 
and  I  know  that  I  stand  upon  this  ground,  in  holding  that  this 
injunction  ought  to  be  dissolved  ;  still,  there  are  a  few  cases  to 
which,  as  containing  a  very  distinct  recognition  of  the  principle 
upon  which  I  act,  it  may  be  expedient  to  refer,  remarking  at 
the  same  time  that  in  not  one  of  them  was  the  misrepresentation 
that  was  held  to  bar  the  plaintiff's  claim  to  relief  by  any  means 
as  serious  and  aggravated  as  those  which  it  has  been  my  duty 
to  expose. 

In  the  case  of  Piddinga  a.  How  (8  Simons,  479),  the  plain- 
tiff, who  was  a  dealer  in  tea,  sold  a  mixture  of  different  teas, 
which  he  prepared,  under  the  name  upon  the  label,  which  was 
his  trade-mark,  of  "  Howqua's  Mixture."  The  defendant  stole 
the  name  and  the  label,  and  affixed  them  to  a  mixture  of  his 
own.  The  plaintiff,  however,  in  advertising  his  mixture  for  sale, 
had  made  a  false  representation  of  the  mode  in  which  it  was 
procured,  and  of  the  teas  of  which  it  was  composed,  and  upon 
this  ground  alone  the  injunction  which  he  had  obtained  was 
dissolved.  The  vice-chancellor,  in  delivering  his  judgment, 
said : — "  There  has  been  such  a  degree  of  representation  that  I 
take  to  be  false,  about  the  mode  of  procuring  and  making  up 
the  plaintiff's  mixture,  that  in  my  opinion  a  court  of  equity 
ought  not  to  interfere  to  protect  him.  As  between  the  parties, 
the  course  pursued  by  the  defendant  has  not  been  a  proper  one, 
but  it  is  a  clear  rule  laid  down  in  courts  of  equity  not  to  ex- 


NEW-YOKE.  155 


Fetridge  a.  Wells. 


tend  their  protection  to  persons  whose  case  is  not  founded  in 
truth." 

In  the  case  of  Perry  a.  Truefitt  (6  Beav.,  6ff),  the  master  of 
the  rolls  referred  with  marked  approval  to  this  doctrine  of  the 
vice-chancellor,  and  in  the  case  before  him  denied  the  injunc- 
tion, and  dismissed  the  bill  mainly  on  the  ground  that  the  plain- 
tiff had  falsely  represented  that  the  "  medicated  balm"  which 
he  sold,  was  the  invention  of  a  German  chemist  of  known  skill 
and  great  celebrity.  I  cannot  believe  that  the  master  of  the 
rolls,  in  the  subsequent  case  of  Holloway  a.  Holloway  (13  JSeav.^ 
213),  the  authority  which  was  chiefly  relied  on  in  the  argument 
before  me  by  the  plaintiff's  counsel,  meant  to  overrule  the  cases 
I  have  cited,  since,  in  his  opinion,  he  omitted  to  refer  to  them  ; 
but  if  Holloway  a.  Holloway  is  to  be  construed  as  it  has  been 
contended  it  ought  to  be,  as  an  express  decision  that  the  vendor 
of  a  quack  medicine  may  publish  whatever  falsehoods  he  may 
please  to  invent  in  relation  to  the  composition  and  virtues  of  his 
nostrum,  and  yet  claim  protection  for  his  sales  in  a  court  of 
equity,  I  can  only  say  that  it  is  a  doctrine  I  cannot  and  will  not 
follow. 

I  prefer  to  follow  the  doctrine  of  our  Court  of  Appeals  in 
Partridge  a.  Mench  (How.  App.  Cas.,  547).  The  plaintiff  in 
this  case  was  a  manufacturer  of  matches,  and  he  printed  in  his 
label  on  his  boxes  the  words,  "  A.  Golsh's  Friction  Matches," 
thus  falsely  representing  Golsh  to  be  the  manufacturer ;  yet,  in 
truth,  in  doing  this,  he  was  guilty  of  no  fraud  either  upon  Golsh 
or  upon  the  public — not  upon  Golsh,  for  he  had  purchased 
Golsh's  secret,  and  was  licensed  to  use  his  name — not  upon  the 
public,  for  the  matches  were  as  good  as  those  which  Golsh  him- 
self had  manufactured,  being  made  by  the  very  process  which 
he  had  used.  Purchasers,  although  deceived,  were  not  defraud- 
ed ;  yet  the  manifest  intention  of  the  plaintiff  to  deceive  the 
public  was  held  to  be  of  itself  a  sufficient  reason  for  denying 
him  the  relief  which  he  claimed,  and  Mr.  Justice  Gardiner,  in 
delivering  his  opinion,  expressed  himself,  as  he  was  wont  to  do, 
in  a  few  weighty  words. 

"The  privilege  of  deceiving  the  public,"  he  said,  "even  for 
their  own  benefit,  is  not  a  legitimate  subject  of  commerce  ;  and 
at  all  events,  if  the  maxim  that  he  who  asks  equity  must  come 
with  pure  hands,  is  not  altogether  obsolete,  the  complainant  has 
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no  right  to  invoke  the  extraordinary  jurisdiction  of  a  court  of 
equity  in  favor  of  such  a  monopoly." 

Certainly  the  plaintiff  in  the  present  case  has  no  better  right, 
and  hence  the  injunction  that,  if  continued,  would  secure  to  him 
such  a  monopoly,  must  be  dissolved.  The  motion  for  its  dissolu- 
tion is,  however,  granted  without  costs,  since,  although  the  plain- 
tiff might  be  justly  required  to  pay  costs,  the  defendants  have 
certainly  no  title  to  receive  them.  They  represent  Rice,  whose 
conduct  and  proceedings  have  been  just  as  blamable  as  those  of 
the  plaintiff — there  is  not  a  shade  of  difference  between  them. 


FETRIDGE  a.  MERCHANT. 

New-  York  Superior  Court ;  Special  Term,  January,  1857. 
INJUNCTION. — TRADE-MARKS. — LEGAL  TITLE. 

Where  it  appears,  in  an  action  to  restrain  an  infringement  of  plaintiff's  trade- 
mark, that  defendant  has  deliberately,  and  without  any  previous  connection 
with  the  particular  business,  adopted  the  emblems  and  appellations  employed 
by  plaintiff,  simply  to  break  in  upon  the  trade  and  profit  of  the  latter,  an  injunc- 
tion should  be  granted,  notwithstanding  that  it  may  appear  to  the  court  that 
the  trade-mark  claimed  by  plaintiff  was  intended  and  calculated  to  deceive  the 
public.  The  public,  in  such  case,  should  be  left  to  its  own  guardianship. 

The  distinction,  in  the  law  of  trade-marks,  between  a  proper  name  and  a  "  fancy" 
name, — considered. 

An  injunction  should  not  be  granted  at  the  commencement  of  a  suit  brought  to 
enjoin  the  defendant  from  the  use  of  plaintiff's  trade-mark,  unless  the  legal 
right  of  plaintiff  and  the  violation  of  it  by  defendant  are  very  clear. 

Motion  to  dissolve  a  preliminary  injunction. 

This  action  grew  out  of  the  same  state  of  facts  which  gave 
rise  to  the  case  of  Fetridge  a.  Wells  (Ante,  144).  The  two  cases 
should  be,  read  together.  The  present  case,  like  that  preceding, 
came  up  on  a  motion  by  defendants  to  dissolve  a  preliminary 
injunction  granted  by  Mr.  Justice  Hoffman. 

Hull  &  Stacker,  for  the  motion. 

Brown,  Hall  &  Vanderpool,  and  K  W.  Stoughton,  opposed. 
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HOFFMAN,  J. — The  subject  of  the  right  to  specific  trade-marks, 
and  the  cases  in  which  a  court  will  interfere  by  injunction  for 
their  protection  has,  of  late  years,  been  much  considered,  and 
some  general  rules  have  been  fixed  with  reasonable  certainty. 
The  extent  and  application  of  other  principles,  invariably  in- 
voked in  these  discussions,  is  less  clearly  determined. 

1.  I  apprehend  that  the  questions  as  to  the  nature  of  the  de- 
ception upon  the  public  which  will  prevent  the  court  from  giv- 
ing its  protection,  falls  within  the  latter  class.  It  is  constantly 
insisted,  and  the  position  is  sanctioned  by  some  judges,  that 
when  the  article  in  question  is  innocuous,  or  in  some  degree 
useful,  no  absurd  panegyric  or  extravagant  price  is  a  reason  for 
denying  the  interference.  In  short,  as  counsel  once  said  before 
me,  if  a  man  should  compound  tallow  with  some  high  scent  and 
beautiful  coloring  matter,  and  term  it  "The  Ointment  of  Immor- 
tality," he  has  a  right  to  appropriate  so  much  of  public  credulity 
as  he  can,  to  this  designation. 

On  the  other  side,  it  is  well  settled  that  when  the  deception 
consists  in  palming  upon  the  public  articles  of  the  party's  own 
manufacture  or  composition,  for  those  of  another  who  has  ob- 
tained celebrity  or  notoriety,  the  court  will  remain  inactive. 
This  was  the  character  of  the  deception  practised  in  Partridge  a. 
Mench.  That  case  is  reported  when  before  the  Vice  Chancellor 
and  Chancellor,  in  2  Sandford's  Chancery  Reports,  622.  It  is 
also  reported  in  the  Court  of  Appeals  in  Howard's  Appeal  Cases, 
548.  Gardiner,  Justice,  places  his  decision  upon  the  ground 
that  the  plaintiff  was  selling  matches  of  his  own  manufacture  as 
those  of  "  A.  Golsh,"  which  had  acquired  considerable  reputa- 
tion. The  decisions  in  Pidding  a.  How  (8  Simons,  475),  and 
in  Perry  a.  Truefitt  (6  Beav.,  66),  rest  upon  the  same  principle.* 

I  have  always  considered  that  upon  this  branch  of  the  subject 
the  conduct  of  the  defendant  has  a  material  influence.  Has  ho 
deliberately,  without  any  previous  connection  with  the  particu- 
lar business,  but  simply  to  break  in  upon  the  trade  and  profit  by 
the  notoriety  obtained  by  another,  adopted  his  emblems  and  ap- 
pellations ?  If  he  has,  then,  in  my  view,  the  question  should 
be  judged  of  solely  as  between  the  immediate  parties,  and  the 
public  should  be  left  to  its  own  guardianship. 

*  Compare  the  cose  of  Samuel  a.  Buger  (Antt,  88). 
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Such  has  undoubtedly  been  the  case  here.  The  defendants 
have  avowedly  and  designedly  adopted  and  used  this  name  and 
these  symbols  of  the  plaintiff,  to  interfere  with  his  trade  and 
participate  in  his  gains. 

This  is  enough  to  prevent  me  from  placing  my  decision  upon 
the  ground  of  the  plaintiff  having  deceived  the  public.  I  ab- 
stain from  urging  the  reasons  of  my  opinion  in  this  particular, 
which  the  different  views  of  other  judges,  and  especially  of  Mr. 
Justice  Duer  in  the  case  of  Fetridge  a.  "Wells,  just  decided,  in 
struct  me  may  be  wholly  wrong,  because  my  conclusion  in  this 
case  will  turn  upon  another  point. 

2.  Another, proposition  is,  that  a  name  or  appellation  may  be 
appropriated  as  a  trade-name ;  that  this  may  be  given  to  a  com- 
pound, or  article,  every  ingredient  or  portion  of  which  is  open 
to  the  use  of  every  one,  but  the  sale  of  which,  under  that  ap- 
pellation, is  not  lawful  to  any  other  person. 

It  would  scarcely  be  going  too  far  to  say,  that  the  further  re- 
moved such  an  appellation  is  from  actually  representing  the 
article  in  question,  the  more  exclusive  and  decided  becomes  the 
right  to  it.  "  Medicated  Mexican  Balm"  had  nothing  in  its  com- 
position peculiar  to  the  land  of  Montezuma  (6  Beav.,  66) ;  and 
"  Chinese  Linament"  was  in  all  its  ingredients  a  stranger  to  the 
Celestial  Empire  (4:  McLean,  516). 

It  appears  to  me  that  the  term  "  Balm  of  Thousand  Flowers" 
is  of  this  character.  The  article  is  a  liquid  soap,  or  perfumed 
liquid  soap.  That  name  would  be  the  name  of  the  article,  be- 
cause it  would  indicate  its  nature.  The  ingredients  are  palm  oil, 
potash,  sugar  or  honey,  alcohol,  and  some  strong  scent,  or  a  com- 
pound of  strong  scents.  The  connection  from  the  use  of  honey, 
if  employed  by  the  plaintiff,  is  remote  and  fanciful.  The  term 
is  in  my  opinion  extrinsic,  and  not  indicative. 

I  am  compelled,  then,  to  differ  in  this  particular  from  the 
learned  judge  in  the  case  of  Fetridge  a.  Rice,  in  Boston.  He 
treats  the  phrase  "  as  the  proper  name  and  appellation  of  the 
article."  But  Judge  Giles,  of  Maryland,  considers  it  as  "a 
fancy  name — not  one  representing  the  ingredients  or  compo- 
sition of  the  preparation."  He  proceeds  upon  the  ground  of  its 
not  having  been  an  original  appropriation  by  the  plaintiff. 

3.  Another  rule  is,  that  even  if  the  term  used  may  be  used  in 
common,  yet  it  may  be  employed  by  one  with  such  peculiar  em- 
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blems,  colors,  and  devices,  as  to  give  to  him  an  exclusive  right. 
Strictly,  the  right  of  appropriation  in  such  instances  results  from 
the  peculiar  emblems. 

The  case  of  Knott  a.  Morgan  (2  J2eav.,  219),  is  a  striking  ex- 
ample of  this  rule,  where  the  use  of  the  words  "  Conveyance 
Company,"  or  "  London  Conveyance  Company,"  was  open  to  all, 
but  the  devices  on  the  coaches  were  so  similar  as  to  justify  the 
court  in  interfering. 

The  case  of  Partridge  a.  Mench  (2  Sandf.  Ch.  J?.,  622),  is  an 
instance  of  a  dissimilarity  which  induced  the  court  to  refuse  in- 
terference. 

Tried  by  this  rule,  the  present  case  is  a  doubtful  one.  The 
test  is  stated  in  Crawshaw  a.  Thompson  (4:  Mann.  <&  Gr.,  385) : — 
"  Is  there  such  a  similarity  as  would  impose  upon  ordinary  per- 
sons? If  it  is  calculated  to  mislead,  the  intention  to  deceive 
would  be  manifest." 

The  resemblances  are  marked.  The  boxes  in  size,  shape, 
edging  of  the  cover,  and  color  of  the  body,  as  well  as  of  the 
label  used,  are  almost  identical.  There  is  a  slight  difference  in 
the  height  of  the  boxes.  The  labels  on  them  are  of  the  same 
golden  color.  The  differences  are  undoubtedly  plain  when 
scrutinized.  The  emblem  at  the  top  is  a  little  different.  There 
is  the  name  of  u  Merchant's,"  a  star,  and  the  letter  X  on  the  de- 
fendant's box.  These  are  visible  and  likely  to  attract  attention. 

When  the  boxes  are  opened,  the  arrangement  of  the  number 
of  the  bottles  is  so  similar  that  no  one  would  find  a  difference 
without  a  careful  scrutiny.  Some  of  the  bottles  appear  to  have 
had  wrappers ;  and  these  wrappers  are  wholly  different.  Those 
of  the  plaintiff  are  covered  with  advertisements  of  his  books,  and 
those  of  the  defendants  are  plain.  The  difference  of  the  inner 
papers  are  marked.  The  form  of  the  top  is  somewhat  raised, 
but  the  name  on  the  defendant's,  the  star,  and  the  X,  form  very 
noticeable  differences. 

It  is  justly  observed  by  Butler,  who  appears  to  be  a  candid 
witness,  that  the  dealers  in  quantities  could  not  be  deceived,  but 
a  chance  purchaser  might  perhaps  be  so. 

I  look  upon  the  case  in  this  aspect  as  so  doubtful  that  it  will 
in  truth  depend  upon  the  decision  of  the  next  and  very  important 
question,  viz. :  whether  the  plaintiff  has  a  right  to  the  appropri- 
ation, by  first  use  or  otherwise,  of  the  term  or  name  in  question. 


160  ABBOTTS'  PRACTICE  REPORTS. 

Fetridge  a.  Merchant. 

If  he  has,  the  differences  will  not  protect  the  defendant.  If  he 
has  not,  they  will  effectually  do  so.  I  proceed  to  examine  that 
question. 

4.  The  rule  may  be  stated  in  the  language  of  Chancellor  "Wai- 
worth  (Partridge  a.  Mench,  2  Sandf.  Oh.  R.,  625).  "  The  ques- 
tion in  such  cases  is  not  whether  the  plaintiff  is  the  original 
inventor  or  proprietor  of  the  article  made  by  him,  and  upon 
which  he  now  puts  his  trade-mark;  or  whether  the  article  made 
or  sold  by  the  defendant  under  the  complainant's  trade-mark  is 
an  article  of  the  same  quality  or  value.  But  the  court  proceeds 
upon  the  ground  that  the  complainant  has  a  valuable  interest  in 
the  good-will  of  his  trade  or  business.  He  has  appropriated  to 
himself  a  particular  label,  sign,  or  trade-mark,  indicating  that 
the  article  is  manufactured  or  sold  by  him." 

In  other  words,  invention  of  the  article  to  be  sold  is  not  an 
element  of  decision.  But  the  first  use  or  appropriation  of  the 
designation  or  name  is  the  material  question. 

This  brings  me  to  a  point  of  most  difficulty  in  the  case. 
Did  the  plaintiff  first  appropriate  the  term  so  as  to  give  him  a 
prior  right  ?  Dr.  Fontaine  was  the  first  person  who  employed 
it  in  the  United  States.  This  was  in  1846.  He  manufactured 
an  article  which  he  termed  "  Dr.  Fontaine's  Balm  of  Thousand 
Flowers,"  and  he  says  that  the  same  term  was  used  for  cosmetics 
in  Europe,  in  their  different  languages. 

A  large  number  of  witnesses  depose  to  the  following  effect — 
I  use  the  language  of  one  of  them,  Bazin,  a  perfumer  of  fifteen 
years  : — "  That  to  his  knowledge  tlie  terms  '  Balm  and  Thousand 
Flowers,'  and  '  Balm  of  Thousand  Flowers'  have  been  in  com- 
mon use  in  this  country  and  in  foreign  countries,  in  their  re- 
spective languages,  for  more  than  ten  years,  as  applied  to  nu- 
merous kinds  of  cosmetics  and  fancy  soap." 

Similar  statements  are  made  by  other  witnesses.  One  says, 
that  it  has  been  so  constantly  used  and  applied  to  cosmetics  for 
twenty  years,  in  this  country  and  elsewhere,  that  he  has  come  to 
consider  it  a  descriptive  name  of  a  cosmetic. 

These  affidavits  are  met  by  counter-statements  of  numerous 
dealers,  to  the  effect,  that  they  have  never  met  with  or  heard  of 
a  cosmetic  under  that  name,  except  those  in  question  in  this  case. 
They  have  had,  more  or  less,  opportunities  to  have  acquired  such 
knowledge ;  and  it  is  urged,  and  with  much  force,  that  the  de- 
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fendants  have  not  proven  one  instance  of  its  use,  except  what 
may  be  traced  to  Fontaine,  to  the  plaintiff,  or  the  defendant. 

One  new  question  might  arise  upon  facts  which  the  weight  of 
affidavits  seems  to  establish ;  whether  if  the  term  was  first  used 
in  this  country  by  Dr.  Fontaine,  in  1846,  and  was  acquired  from 
him  by  the  plaintiff,  its  general  use  in  other  countries,  in  their 
several  languages,  would  justify  the  employment  by  others. 
Fontaine  states  that  he  found  it  first  in  a  French  writer.  It 
was  commonly  adopted  elsewhere ;  it  may  be  that  any  one 
would  have  the  right  to  use  it  here,  merely  translating  it. 

My  conclusion  upon  this  leading  point  of  the  case  is,  that  the 
title  of  the  plaintiff  to  appropriate  the  term,  to  himself  is  not 
made  out ;  that  considerable  doubt  exists  respecting  it ;  and 
hence,  that  it  is  precisely  the  case  in  which  the  rule  of  Lord 
Cottenham,  in  Spottiswood  a.  Clark,  and  of  this  court,  in  The 
Amoskeag  Manufacturing  Company  a.  Spear,  should  prevail.* 
(2  Sandf.,  604.) 

The  order  will  be  to  discharge  the  injunction  order,  upon  the 
defendants  entering  into  an  undertaking  in  the  penalty  of  $2,500 
to  keep  an  account  of  their  sales,  and  render  the  same  when  re- 
quired by  the  order  of  a  competent  court.  The  plaintiff  will 
establish  in  this  action  his  legal  title,  if  he  can,  as  well  as  any 
other  ground  of  relief  upon  the  trial.  Such  undertaking  will 
only  be  considered  as  security  for  keeping  the  account  and  ren- 
dering it. 

Order  to  be  settled  upon  two  days'  notice. 

*  See  also  The  Merrimack  Manufacturing  Company  a.  Garner  (2  Ante,  318). 
VOL.  IV.— 11 
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Surrogate's  Court,  New-York  County ;  January,  1857. 
RECORDS  OF  OTHER  STATES. — PERSONAL  NOTICE  OF  SUIT. 

The  provisions  of  the  Constitution  of  the  United  States,  and  of  the  Act  of  Con- 
gress of  May  26,  1790,  require  that  the  same  faith  and  credit  shall  be  given  to 
a  judicial  record,  in  all  the  States  of  the  Union,  as  by  law  or  usage  such  record 
possesses  in  the  State  where  the  judgment  was  rendered. 

To  entitle  the  judgment  of  a  court  of  a  sister  State  to  full  faith  and  credit  in  thi-> 
State,  the  court  in  which  it  was  rendered  must  have  had  jurisdiction  of  the  per- 
son, and  of  the  subject-matter. 

No  one  can  be  personally  bound  by  judicial  proceedings  without  express  or  con- 
structive notice. 

It  is  competent  for  a  party  against  whom  a  judgment  of  another  State  is  pro- 
duced, to  show  that  he  had  no  notice,  actual  or  constructive,  of  the  suit  in 
which  such  judgment  was  rendered. 

Recitals  in  the  record  of  a  judgment  rendered  in  another  State  are  not  conclusive 
to  show  service  of  notice  of  the  suit  upon  defendant. 

The  record  is,  however,  presumptive  evidence  of  jurisdiction ;  and  the  party 
seeking  to  rebut  the  judgment  offered  against  him  by  showing  want  of  notice  of 
the  suit,  must  disprove  every  mode  of  lawful  service  of  process ;  and  must  show 
«learly  and  explicitly,  that  there  was  no  lawful  service. 

Letters  of  administration  having  been  granted  to  the  widow  of  an  intestate,  a 
former  wife  filed  a  petition  for  a  revocation  of  the  letters,  as  being  herself  the 
lawful  wife  of  the  intestate  at  his  decease.  A  decree  of  divorce  rendered  in 
chancery  in  New-Jersey,  between  herself  and  the  intestate,  in  1850,  was  pro- 
duced to  defeat  her  claims. 

Held,  that  in  order  to  rebut  the  decree  on  the  ground  that  it  was  not  binding 
on  the  petitioner  for  want  of  notice  to  her  of  the  proceedings,  she  must  show 
affirmatively  both  that  no  process  was  personally  served,  and  that  none  was 
served  by  copy  ;  as  allowed  by  the  laws  of  New-Jersey  at  that  time. 

Petition  for  the  revocation  of  letters  of  administration. 

BRADFORD,  J. — The  intestate  died  in  the  month  of  March, 
1856,  and  letters  of  administration  upon  his  estate  were  granted 
to  his  son  John,  and  Elizabeth,  claiming  to  be  his  widow.  In 
July,  Rebecca  Black  filed  her  petition  for  the  revocation  of  the 
grant  of  administration,  on  the  ground  that  she  was  the  widow, 
and  Elizabeth  was  not  the  widow  of  the  intestate.  It  now  be- 
comes my  duty  to  decide  upon  these  conflicting  claims. 

It  appears  that  John  and  Rebecca  Black  were  married  on 
January  13,  1825,  cohabited  together  about  twelve  years,  and 
had  issue  two  children.  Some  time  in  the  year  1837,  Mrs.  Black 
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left  her  husband,  and  thenceforth  ceased  to  live  with  him.  Af- 
ter this  abandonment  had  continued  eleven  or  twelve  years,  the 
husband  cast  about  for  the  means  of  dissolving  the  matrimonial 
bond,  and  having  been  unsuccessful  in  an  application  to  the 
Legislature  of  the  State  of  New-York,  he  had  recourse  to  the 
intervention  of  the  Court  of  Chancery  of  the  State  of  New- Jer- 
sey, in  which  jurisdiction  his  wife  had  been  previously  residing, 
and  finally  succeeded  in  procuring  a  decree  of  that  Court  de- 
claring a  divorce  of  the  parties  a  vinculo  matrimonii. 

Wilful  desertion  by  husband  or  wife  for  five  consecutive  years 
is,  by  the  law  of  New-Jersey,  sufficient  ground  for  divorce  ;  but 
the  statute  provides  that  at  the  time  of  instituting  the  proceed- 
ings the  defendant  shall  have  been  an  actual  resident  of  the 
State,  separate  from  the  other  party,  for  five  years.  The  decree 
of  the  Court  of  Chancery,  which  was  entered  in  March  Term, 
1850,  recites  the  filing  of  the  bill  on  September  18,  1849  ;  that 
process  of  subpoena  to  appear  and  answer  had  been  "  duly  issued 
and  returned  served  by  the  sheriff  of  the  county  of  Essex  ;"  that 
the  defendant  had  not  appeared,  and  the  complainant  by  depo- 
sitions had  shown  satisfactorily  to  the  court  "  that  the  said  de- 
fendant was  an  actual  resident  in  the  State  at  the  time  of  the 
complainant's  filing  his  said  bill  of  complaint ;  that  the  de- 
fendant had  been  an  actual  resident  of  the  State  for  the  term  of 
five  3rears,  during  which  said  desertion  had  been  continued,  and 
the  defendant  had  been  guilty  of  wilful,  continued,  and  obstinate 
desertion  of  her  husband  for  thirteen  years."  Upon  this  state  of 
facts  appearing  to  the  court,  the  decree  of  divorce  was  pronounced. 

On  looking  into  the  proceedings,  I  find  that  all  the  material 
facts  to  give  the  court  jurisdiction  were  alleged  in  the  bill  of 
complaint,  and  established  by  the  evidence.  A  subpoena  to  ap- 
pear and  answer  was  issued,  dated  September  20,  1849,  and  re- 
turnable on  October  8,  ensuing.  The  process  was  regularly 
returned  by  the  sheriff  of  the  county  of  Essex  "  served ;"  an 
order  for  taking  proofs  was  entered  December  21,  1849,  where- 
upon it  was  recited  that  the  defendant  had  been  "  duly  sum- 
moned by  writ ;"  and  on  January  2, 1850,  depositions  verifying 
the  charges  in  the  bill  of  complaint  were  taken  before  a  master 
in  chancery.  On  their  face  all  the  proceedings  were  regular, 
and  no  exception  can  be  taken  to  their  sufficiency. 

This  is  the  decree  of  a  court  of  another  State,  and  the  question 
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arises,  what  weight  is  to  be  attached  to  it  in  this  State  ?  The 
Constitution  of  the  United  States  provides  that  "  full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  State,"  and  that  "  Congress 
may,  by  general  laws,  prescribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved,  and  the  effect  thereof." 
Under  the  authority  thus  conferred,  Congress,  by  the  act  of  May 
26,  1790,  provided  a  particular  method  of  proving  such  records, 
and  directed  that  when  so  proved,  they  should  "have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  said  records  are  or  shall  be  taken."  This  language 
is  plain,  and  by  its  obvious  force  requires  the  same  faith  and 
credit  for  a  judicial  record  in  all  the  States  of  the  Union  as  by 
law  or  usage  it  possesses  in  the  State  where  the  judgment  is 
rendered.  There  was,  however,  at  first  in  the  early  period  of 
our  judical  history,  a  disposition  in  the  courts  of  New- York  as 
well  as  in  those  of  some  other  States,  to  refuse  full  credit  to  such 
records ;  and  several  decisions  were  made  holding  that  a  judg- 
ment recovered  in  another  State  had  no  more  effect  in  this  juris- 
diction than  a  foreign  judgment,  and  was,  in  fact,  to  be  treated 
as  affording  only  prima  facie  evidence  of  a  demand,  claim,  or 
right  founded  upon  it.  But  after  the  case  of  Mills  v.  Duryea 
(7  Cranch,  481),  in  the  Supreme  Court  of  the  United  States, 
our  tribunals  receded  from  this  ground,  and  admitted  judgments 
in  other  States,  fairly  and  regularly  obtained,  as  full  and  conclu- 
sive evidence  of  the  matters  adjudicated  (Andrews  v.  Mont- 
gomery, 19  Johns.,  162).  Still,  this  doctrine  has  in  this  State 
always  been  held  in  subservience  to  the  principle,  that  to  entitle 
the  judgment  to  full  faith  and  credit,  the  court  in  which  it  was 
rendered  must  have  had  jurisdiction  of  the  person  and  of  the 
subject-matter  (Borden  v.  Fitch,  15  Johns.,  121). 

Jurisdiction  of  the  subject-matter  is  to  be  tested  by  the  au- 
thorized extent  of  the  power  of  the  court  in  regard  to  the  alleged 
cause  of  action.  In  the  present  case,  the  Court  of  Chancery  of 
New- Jersey  possessed  jurisdiction  to  grant  a  divorce  for  deser- 
tion as  charged  in  the  bill  of  complaint  (Elmer's  Digest,  139, 
§  1).  All  the  necessary  allegations  to  justify  the  decree  for  a 
divorce  were  proved ;  but  whether  proved  or  not,  the  court  had 
power  to  try  that  question,  did  try  it,  and  pronounced  judg- 
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ment  Having  jurisdiction  of  the  subject-matter,  the  merits  of 
their  dec'sion  cannot  be  investigated  and  criticised  collaterally 
in  another  tribunal  (Bissell  v.  Briggs,  9  Mass.,  462). 

The  only  point  remaining  for  solution,  then,  relates  to  the 
jurisdiction  of  the  court  in  regard  to  the  person  of  the  de- 
fendant. 

There  is  no  plausible  ground  for  questioning  the  soundness  of 
the  rule  that  no  one  is  bound  personally  by  judicial  proceedings, 
without  express  or  constructive  notice.  Notice  of  some  kind  is 
the  vital  breath  to  animate  judicial  jurisdiction  over  the  person. 
It  is  the  primary  element  of  the  application  of  the  judicatory 
power.  It  is  the  essence  of  a  cause.  Without  it  there  cannot 
be  parties,  and  without  parties  there  may  be  the  form  of  a  sen- 
tence, but  no  judgment  obligating  the  person.  I  think  there 
can  be  no  doubt  as  to  the  correctness  of  this  doctrine  and  its 
foundation  in  natural  right.  It  is  based  upon  those  principles 
of  justice  which  are  acknowledged  wherever  right  reason  has 
sway.  It  was  recognized  in  England  many  years  since  ;  it  has 
always  been  the  law  of  this  State,  has  been  extensively  received 
throughout  the  Union,  and  has  received  the  approbation  of  the 
Supreme  Court  of  the  United  States. 

It  is  clear,  then,  that  a  judgment  rendered  by  a  court  of  com- 
petent jurisdiction  in  another  State  may  be  questioned  on  the 
ground  that  the  defendant  received  no  notice  of  the  commence- 
ment of  the  suit.  But  in  the  face  of  this  rule  I  am  asked  to 
hold  that  if  the  record  of  the  judgment  contain  recitals  asserting 
the  due  service  of  process  upon  the  defendant,  such  recitals  are 
conclusive  evidence  of  the  jurisdiction  of  the  court  over  the  per- 
son of  the  defendant,  and  cannot  be  controverted.  If  a  recital  of 
personal  notice  to  the  defendant  be  conclusive,  of  course  it  can- 
not be  contradicted,  and  then,  in  order  that  a  court  might  obtain 
jurisdiction,  it  would  only  be  necessary  to  recite  that  it  had  ju- 
risdiction. This  would  be  an  edifice  without  a  foundation — a 
process  of  structure  similar  to  that  noticed  by  the  satirist,  as 
building  from  the  roof  downward.  The  right  of  personal  notice, 
express  or  constructive,  would  be  a  mere  shadow,  if  exposed  to 
this  mode  of  subversion.  It  would  rest  in  mere  name,  and  not 
in  substance.  The  right  to  impeach,  for  want  of  personal  ju- 
risdiction, a  record  whose  recitals  asserting  personal  jurisdiction 
are  conclusive,  is  the  right  to  impeach  a  record  which  is  uniua- 
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peachable — a  proposition  absurd  and  self-contradictory  in  its 
very  terms. 

"We  come  down,  then,  to  the  position  that  the  defendant,  in 
answer  to  this  record  and  the  decree  of  divorce,  is  not  estopped 
from  showing  that  she  had  not  any  legal  notice  of  the  institution 
of  the  suit,  was  not,  in  fact,  made  a  party  to  it,  and  is  not,  there- 
fore, bound  by  the  judgment.  I  shall  first  consider  the  facts 
bearing  upon  this  point,  and  then  state  the  rules  of  evidence  ap- 
plicable to  them. 

[We  omit  some  comments  of  the  court  upon  a  mere  question 
of  fact,  raised  upon  an  allegation  of  the  petitioner  that  she  was 
in  the  State  of  Connecticut  at  the  time  when  the  divorce  suit  in 
New- Jersey  was  brought.] 

1.  The  record  is  presumptive  evidence  of  jurisdiction.     The 
idea  will  not  be  lightly  entertained  that  a  judicial  tribunal  has 
exceeded  its  authority,  or  undertaken  to  exercise  it  where  it 
might  not  be  lawfully  exerted.    The  doctrine  of  our  courts  upon 
this  point  is  expressed  in  Shumway  v.  Stillman  (4  Cow.,  292  ; 
6  Wend.,  447): — "Every  presumption  is  in  favor  of  the  juris- 
diction of  the  Court.    The  record  is  prima  facie  evidence  of  it, 
and  will  be  held  conclusive  until  clearly  and  explicitly  dis- 
proved."   The  result  of  this  rule  is,  that  the  defendant  must 
disprove  every  mode  of  lawful  service  of  process ;  must  show, 
clearly,  explicitly,  and  affirmatively,  that  there  was  no  lawful 
service.     The  mind  of  the  court  must  not  be  left  in  doubt  upon 
this  point ;  there  must  not  be  a  mere  balance  of  probabilities, 
but  such  a  weight  of  evidence  as  shall  avail  to  overturn  the  op- 
posing proof,  and  impugn  the  presumption  of  the  truth  of  the 
record. 

2.  Mrs.  Rebecca  Black,  at  the  time  of  the  institution  of  the 
suit  for  divorce,  was  a  resident  of  the  State  of  New-Jersey. 
She  had  been  living  there  over  a  year,  if  not  longer,  occupied 
furnished  apartments,  and  had  there  a  fixed  and  permanent 
place  of  abode.     Mr.  Weed  states  that  she  left  in  July  or  Au- 
gust, with  the  intention  of  not  returning.    But  a  change  of  resi- 
dence does  not  rest  in  mere  intention.     The  domicile  can  be  al- 
tered only  by  a  conjunction  of  the  fact  with  the  intention.     Her 
visit  to  Scotland  was  certainly  only  for  a  temporary  purpose, 
and  not  with  the  design  of  making  her  abode  at  that  place. 
Her  establishment  at  Belleville  was  not  broken  up ;  her  furni- 
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ture  was  not  removed  until  after  her  return  from  Connecticut, 
and  a  domicile  in  New- York  was  not  acquired  before  that  pe- 
riod. As  a  resident  and  citizen  of  New-Jersey,  she  was  amena- 
ble to  its  laws,  and  bound  by  their  provisions  relative  to  con- 
structive service  of  process. 

3.  By  the  statute  of  New-Jersey  a  subpoena  to  appear  and  an- 
swer may  be  served  on  the  defendant  personally,  or  by  leaving 
a  copy  thereof  at  the  defendant's  "  dwelling-house  or  usual  place 
of  abode,  at  least  ten  entire  days  prior  to  its  return"  (Elm  Dig., 
56,  §  7).    The  sheriff  is  required  to  sign  the  return,  and  on 
the  subpoena   being   returned   "  served,"  the   cause  proceeds 
(Dig.,  57,  §  13,  512,  §  16).    That  an  effort  was  made  to  serve 
this  process  appears  from  Mr.  "Weed's  statement  that  a  person 
called  for  that  purpose  and  exhibited  the  subpoena  to  him.    It 
is  true  he  also  states  that  no  copy  was  left,  at  that  or  any  other 
time,  but  he  can  only  give  his  own  knowledge  and  hearsay  o* 
that  point,  and  there  may  have  been  copy  service  without  his 
knowledge.    He  was  not  the  only  person  about  the  premises. 
He  knew  the  sheriff',  and  says  the  person  who  called  with  the 
subpoena  was  not  the  sheriff'.    The  return  on  the  writ  "  served" 
is  in  the  sheriff's  own  handwriting.    An  entry  in  his  own  writing 
was  made  in  his  book,  charging  the  "  service,  return,  and  mile- 
age," under  date  of  September  26,  1849.    It  was  proved  that 
whenever  process  was  served  by  the  general  deputies,  their 
names  appeared  on  the  return,  and  when  by  special  deputies, 
their  authority  was  indorsed  on  the  writ.    The  return  then  as 
made  to  the  court  is  an  assertion  on  the  part  of  the  sheriff  that 
he  made  the  service  himself.    The  character  of  that  officer  is 
shown  to  have  been  high  and  unimpeachable.     If,  therefore, 
there  was  no  personal  service  of  the  subpoena,  the  presumption 
in  favor  of  service  by  leaving  a  copy  at  the  usual  place  of  abode 
is  not  disproved. 

4.  As  a  matter  of  proof,  the  return  of  the  officer  is  itself  evi- 
dence of  facts  alleged  in  it,  and  it  cannot  be  impeached  collat- 
erally.   Though  untrue,  it  can  be  impugned  only  in  an  action 
for  a  false  return,  or  on  the  indictment  of  the  officer,  or  on  an 
application  to  the  court  issuing  the  process,  made  by  a  party 
interested  in  the  cause.     (Avrill  v.  Sheriff  of  Warwick,  3  Nev. 
&  M.,  871 ;  Gyfford  v.  Woodgate,  11  East,  297;  Anon.,  Loft., 
371 ;  Goubot  v.  De  Croux,  3  Tyr.,  906.)    The  case  of  Putnam 
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v.  Mann  (3  Wend.,  202),  in  the  Supreme  Court  of  this  State,  il- 
lustrates in  the  strongest  manner  the  extent  to  which  this  doc- 
trine will  be  carried.  There  the  plaintiff,  who  was  a  constable, 
had  returned  to  a  justice  that  he  had  duly  served  the  defendant 
with  process  at  his  own  suit,  when  he  had  not.  Judgment  was 
entered,  and  the  defendant  to  his  surprise  was  arrested  in  execu- 
tion, without  even  having  been  notified  of  the  commencement  of 
the  suit.  In  an  action  brought  by  the  defendant  against  the  con- 
stable and  the  justice,  the  Court  held  that  the  return  was  conclu- 
sive and  could  not  be  collaterally  impeached. 

5.  In  my  judgment,  I  am  bound  to  hold,  under  all  these  cir- 
cumstances, that  there  is  in  the  case  sufficient  proof  of  valid 
constructive  notice  to  the  defendant  of  the  institution  of  the  suit 
for  divorce ;  that  even  if  the  sheriff's  return  could  be  impeached, 
it  has  not  been  done,  and  if  there  is  any  hypothesis  consistent 
with  the  integrity  of  the  sheriff's  return  and  the  validity  of  the 
record,  that  hypothesis  must  be  distinctly  refuted.     Service  by 
leaving  a  copy  at  the  usual  place  of  abode  is  not  only  reconcila- 
ble with  the  return  of  the  officer,  but  is  not  negatived  with  any 
clearness.    It  might  have  occurred  without  having  been  brought 
home  to  the  knowledge  of  Mr.  Weed.     There  was  no  motive  for 
concealment,  no  ground  for  apprehending  any  opposition,  and 
the  process  was  in  fact  exhibited  to  Mr.  "Weed.    To  suppose  a 
violation  of  duty  on  the  part  of  the  sheriff  would,  under  such 
circumstances,  require  evidence  so  complete  and  stringent  as 
would  absolutely  exclude  any  solution  consistent  with  his  inno- 
cence and  integrity. 

6.  The  court  must  have  less  reluctance  in  concluding  Mrs. 
Black  by  the  decree  of  divorce,  in  view  of  the  undoubted  truth 
that  she  had  notice  in  fact  of  the  existence  of  the  suit.     She  had 
voluntarily  abandoned  her  husband,  and  lived  separately  from 
him  for  twelve  years.    She  was  well  aware  that  he  was  anxious 
for  a  divorce,  if  she  would  not  return  to  his  home  ;  that  an  at- 
tempt had  been  made  to  procure  it  through  the  intervention  of 
the  Legislature  of  this  State,  and  that  proceedings  were  contem- 
plated for  the  same  purpose  in  New-Jersey.    Mr.  Taylor  testifies 
that  in  1848  or  1849  he  called  upon  her  and  requested  her  to  re- 
turn to  her  husband,  and  that  she  refused  on  the  ground  of  reli- 
gious scruples.     He  says  that  she  stated  her  residence  to  have 
been  in  New-Jersey  ever  since  she  had  left  Mr.  Black,  and  he 
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thereupon  proposed  that  a  divorce  should  be  procured  in  that 
State.  She  said  she  had  no  objections  that  he  should  get  a  divorce. 
Mr.  "Waldo  testifies  : — "  She  knew  there  was  an  application,  but 
did  not  know  the  time  of  the  court,  or  where  it  was  being  done ; 
she  knew  there  was  something  being  done  about  it ;  that  there 
were  proceedings  instituted  on  the  subject.  I  got  the  general 
impression  that  the  proceedings  were  in  New- Jersey  ;  she  said 
she  had  never  been  before  the  court  in  New-Jersey,  or  had  the 
opportunity.  I  do  not  remember  that  she  said  she  had  any  no- 
tice of  the  proceedings."  Mr.  Gray  states  that  he  heard  some- 
thing relative  to  the  proposed  divorce  before  his  visit  to  Belle- 
ville, in  July,  1849,  and  that  "  it  was  to  be  done  in  New-Jersey." 
Mi's.  Gray  says  that  Mrs.  Black  informed  her  she  had  met  Mr. 
Taylor  on  the  ferry-boat,  "  and  asked  him  if  he  had  got  the  di- 
vorce." Mr.  Taylor's  statement  of  what  took  place  at  that  in- 
terview is  : — "She  said  :  '  Well,  Mr.  Black  has  got  his  divorce. 
I  am  very  glad  of  it.' "  Mr.  Weed  shows  that  on  Mrs.  Black's 
return  to  New-Jersey  he  informed  her  that  during  her  absence 
some  person  had  called  to  serve  the  process  in  the  divorce  suit, 
and  that  he  took  advice  as  to  the  effect  of  that  act.  It  is  quite 
obvious,  therefore,  from  the  evidence,  that  on  the  part  of  Mr. 
Black,  his  counsel,  and  the  sheriff,  there  was  no  attempt  at  con- 
cealment. Mr.  Black  desired  to  be  at  liberty  to  marry  again, 
and  he  did  marry  again,  on  the  heel  of  this  decree.  With  him 
there  existed  every  possible  motive  to  have  the  proceedings  reg- 
ular and  valid.  All  the  presumptions  of  law  are  in  favor  of  his 
ignorance  of  any  informality,  and  against  a  wilful  commission 
of  the  high  crime  of  bigamy.  Nothing  can  be  more  certain 
than  that  Mrs.  Black  was  fully  apprised  beforehand  of  the  in- 
tention of  her  husband  to  bring  the  suit  for  divorce  in  the  State 
of  New-Jersey  ;  that  she  subsequently  understood  process  had 
been  issued  for  that  purpose  out  of  the  Court  of  Chancery ;  and 
that  she  was  ultimately  informed  the  decree  of  the  court  had 
been  obtained  ;  notice  in  fact,  is  thus  brought  home  to  her. 
Then  was  the  time  to  interfere.  The  sheriff  was  living,  the  facts 
were  fresh,  and  any  alleged  irregularity  might  easily  have  been 
sifted.  There  was  no  difficulty  in  interposing  a  defence,  or  ob- 
taining a  hearing.  The  decree  itself  might  have  been  opened 
upon  good  cause  shown.  If  she  was  absent  from  the  State,  and 
there  was  no  personal  service  of  the  process,  it  could  have  been 
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proved  without  a  doubt.  If  there  was  question  as  to  service  by 
copy,  the  question  could  readily  have  been  solved.  And  yet 
she  made  neither  sign,  nor  movement,  nor  objection,  nor  oppo- 
sition. She  permits  the  case  to  proceed  quietly,  when  at  any 
moment  she  might  have  been  heard.  She  slumbers  on,  suffi- 
ciently conscious  of  the  position  of  freedom  her  husband  was 
anxious  to  attain,  and  of  the  unhappy  condition  in  which  a  fu- 
ture wife  might  innocently  be  placed  if  the  proceedings  were 
irregular,  and  never  seems  to  have  waked  up  to  a  full  sense  of 
her  dormant  rights  till  her  husband  was  in  the  grave,  and  his 
property  was  to  be  distributed.  As  between  a  party  thus  charge- 
able with  notice  and  with  laches,  and  one  entirely  innocent  and 
without  notice,  there  will  be  no  struggle  to  invalidate  this  de- 
cree. The  intendment  of  the  law  in  favor  of  the  due  service  of 
process,  the  truth  of  the  sheriff's  return,  and  the  jurisdiction  of 
the  court  rendering  the  judgment,  will  be  strengthened,  and  not 
weakened  ;  and  even  if  the  defendant  were  allowed  to  impe'ach 
the  officer's  return,  she  would  be  put  to  the  most  strict,  convin- 
cing, and  undeniable  proof  that  service  had  not  been  made  in 
either  of  the  modes  allowed  by  the  statute  of  New-Jersey. 

I  am  of  opinion  that  service  by  copy  at  the  petitioner's  resi- 
dence in  Belleville  was  sufficient,  and  that  such  service  has  not 
been  disproved.  This  was  constructive  notice  in  law  ;  and  with- 
out passing  upon  the  question  of  personal  service,  I  am  also  sat- 
isfied that  she  had  notice  in  fact  of  the  pendency  of  the  pro- 
ceedings. I  must  therefore  hold  that  the  decree  of  divorce  is 
valid,  and  that  the  second  marriage  of  the  intestate  with  Eliza- 
beth Black  was  lawful  and  regular.  As  the  widow  of  the  de- 
ceased, she  is  entitled  to  letters  of  administration,  and  to  a  dis- 
tributive share  of  his  estate. 
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New- York  Common,  Pleas  ;  General  Term,  January,  1857. 
LOST  BAGGAGE. — PLAINTIFF'S  TESTIMONY. — FRAUD. — NEGLIGENCE. 

In  an  action  by  a  passenger  against  a  common  carrier  of  passengers,  to  recover 
the  value  of  a  trunk  and  contents  lost,  evidence  that  the  trunk  was  lost  on  the 
journey  is  sufficient  to  throw  the  burden  of  proof  on  the  defendants  ;  and  dis- 
penses with  proof  of  a  demand  and  refusal. 

The  rule  of  evidence  which  allows  the  plaintiff  in  an  action  against  a  common  car- 
rier to  recover  for  a  lost  trunk,  <tc.,  to  prove  the  value  of  the  contents  by  his 
own  oath,  is  confined  to  cases  in  which  fraud  or  wrong  is  proved  upon  the  de- 
fendant ;  and  has  no  application  to  cases  of  loss  through  negligence  merely. 

The  cases  upon  this  subject  reviewed. 

The  provision  of  the  general  railroad  act  of  1850 — allowing  plaintiff  in  an  action 
to  recover  baggage  lost  to  testify  in  his  own  favor— only  applies  in  actions 
against  companies  formed  under  that  act. 

Appeal  from  a  judgment  against  defendants. 

Cambridge  Livingston,  for  appellants. 
Monell,  Willard  <£  Anderson,  for  respondent. 

BKADT.  J. — This  action  was  brought  to  recover  the  value  of  a 
trunk  and  contents,  delivered  to  the  defendants  at  the  city  of 
New-York  by  the  plaintiff,  when  he  engaged  a  passage  over  their 
road  to  the  city  of  Philadelphia. 

The  proof  of  the  delivery  of  the  trunk  and  of  its  loss  was 
eufficient,  prima  facie,  to  throw  the  burden  of  proof  on  the  de- 
fendants. Miller,  who  was  in  their  employment,  states  that  he 
checked  the  trunk  at  the  city  of  New- York,  gave  the  check  or 
certificate  annexed  to  the  return  to  the  plaintiff,  and  that  the 
trunk  was  lost.  This  is  the  only  testimony  on  these  subjects, 
except  that  of  the  plaintiff,  who  was  examined,  the  defendants 
objecting. 

The  proof  that  the  trunk  was  not  delivered  by  the  defendants 
would  be  insufficient,  were  it  not  for  the  statement  of  the  de- 
fendants' servant  that  it  was  lost.  That  circumstance  rendered 
its  delivery  impossible,  and  dispensed,  in  my  opinion,  with  the 
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necessity  of  any  other  evidence  on  that  subject.  A  demand  and 
refusal  are  only  evidence  of  conversion,  and  may  be  rebutted 
by  proof  showing  that  a  compliance  with  the  demand  was  im- 
possible (Hill  v.  Covell,  1  Comst.,  522). 

At  all  events,  no  motion  to  dismiss  the  complaint  was  made 
upon  the  ground  that  no  demand  had  been  proved ;  and  the  ob- 
jection taken  on  the  appeal  is  not  that  there  was  no  demand,  but 
that  there  was  not  sufficient  evidence  to  establish  that  the  trunk 
was  not  delivered  by  the  defendants.  That  it  was  lost,  as  ap- 
pears by  the  testimony  of  the  defendants'  agent,  answers  that 
objection. 

The  difficulties  in  the  case,  however,  are  presented  by  the 
examination  of  the  plaintiff  to  prove  the  contents  of  the  trunk 
and  their  value. 

An  exception  to  the  general  rule  that  a  party  cannot  be  a 
witness  in  his  own  behalf,  is  stated  in  Phillips  on  Evidence 
(Cowen  &  Hill's  notes),  and  arose  in  an  action  against  a  Hun- 
dred on  the  statute  of  Winton,  where  a  party  robbed  (the  plain- 
tiff) was  allowed  to  prove  the  robbery  and  amount  of  loss  "  from 
necessity,  on  default  of  other  proof"  (1  Phill.  Ev.,  YO  ;  2  Roll. 
Ab.,  686  ;  Bull,  N.  P.,  289  ;  1  Aik.,  37,  38  ;  see  also  1  Green- 
leafs  Ev.,  §  348,  and  notes,  where  some  of  the  cases  on  the  sub- 
ject are  collated).  Greenleaf  states  the  rule  to  be  that  the  oath 
in  litem  is  admitted  in  two  classes  of  cases  ;  first,  where  it  has 
already  been  proved  that  the  party  against  whom  it  is  offered 
has  been  guilty  of  some  fraud  or  other  tortious  or  unwarrantable 
act  of  intermeddling  with  the  plaintiff's  goods,  and  no  other 
evidence  can  be  had  of  the  amount  of  damage  ;  and,  secondly, 
where,  on  general  grounds  of  public  policy,  it  is  deemed  essen- 
tial to  the  purposes  of  justice"  (citing  Tait  on  Evidence,  280). 
But  it  would  seem  that  the  evidence  was  admitted  in  odium 
spoliatoris  (Anon.,  cited  per  Lord  Keeper  in  the  East  India 
Company  v.  Evans,  1  Vcrn.,  308) ;  and  except  in  the  anonymous 
case,  coram  Montague  B.  (12  Vin.  Abr.,  24,  tit.  Witnesses,  1  pi. 
34),  only  where  fraud  or  tortious  interference  was  established. 
In  the  latter  case,  which  was  against  a  common  carrier,  a  ques- 
tion arose  about  things  in  a  box,  and  Montague  B.  declared  that 
it  was  one  of  those  cases  where  the  party  himself  might  be  a 
witness  propter  necessitate™,  rei.  The  report  of  that  case  is 
not  more  definite  than  this  statement  of  it ;  and  no  authority  is 
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mentioned  showing  an  application  of  the  rule  in  cases  where 
fraud  or  violence  was  not  shown.  "Whether  it  was  so  or  not  in 
that  case,  does  not  appear.  In  an  action  against  an  innkeeper, 
for  money  lost  in  his  house,  it  was  doubted  whether  the  plaintiff 
was  competent  to  prove  the  contents  of  the  bag  delivered  to  be 
kept  for  him  (Sneeder  v.  Guess,  1  Yeates,  34),  though  the  court 
was  strongly  inclined  to  receive  the  evidence  on  the  authority 
of  12  Yiner,  supra. 

The  plaintiff's  evidence  was  received  and  its  admissibility 
sustained  in  Clark  v.  Spence  (10  Watts,  Pa.,  335) ;  McGill  v. 
Howard  (3  Barr,  Pa.,  421) ;  David  v.  Moore  (2  Watts  &  Serg., 
230) ;  Whitsell  v.  Crane  (8  Ib.,  369) ;  Oppenheimer  v.  Elney 
(9  Humphrey,  Tenn.,  393);  Johnson  v.  Stone  (11  Ib.,  419); 
Herman  v.  Drinkwater  (1  Greeril.,  Me.,  27) ;  Mad  River  Rail- 
road Company  v.  Fulton  (20  Ohio  7?.,  318) ;  Pardoe  v.  Boston 
and  Maine  Railroad  Company  (26  Maine  JR.,  458) ;  and  Taylor 
v.  Monnot  (1  Abbott*1  Pr.  E.,  325). 

In  Herman  v.  Drinkwater  and  Oppenheimer  v.  Elney,  there 
was  a  fraudulent  appropriation  by  the  carrier,  but  in  the  other 
cases  the  charge  was  of  negligence  merely.  In  Sparr  v.  Well- 
man  (11  Missouri,  236),  the  rule  admitting  the  testimony  of  the 
plaintiff  in  cases  of  negligence  only  was  discussed  and  doubted  ; 
and  in  the  case  of  Snow  v.  the  Eastern  Railroad  Company  (12 
Mete.,  44),  in  which  several  of  the  cases  above  cited  were  re- 
viewed, the  court  denied  the  application  of  the  rule  in  cases  of 
necessity  alone,  in  the  absence  of  fraud.  And  the  court  say  in 
that  case,  among  other  things  : — "  These  cases  proceed  on  the 
criminal  character  of  the  act,  and  are  limited  in  their  nature. 
The  present  case  does  not  fall  within  the  principle.  Here  was 
no  robbery,  no  taking  away  by  the  defendants,  no  fraud  com- 
mitted. It  is  simply  a  case  of  negligence  on  the  part  of  the 
carriers ;"  and  then  expressing  views  deprecatory  of  admitting 
the  plaintiff's  oath  in  such  cases,  suggest  that  the  plaintiff  might 
protect  himself  by  ordinary  care  from  such  losses,  and  refuse 
to  "  innovate  the  existing  rules  of  evidence." 

The  question  has  not  been  adjudicated  in  this  State  except  in 
the  case  of  Taylor  v.  Monnot,  supra,  although  there  are  instances 
in  which  the  admission  of  testimony,  ex  necessitate,  in  the  ab- 
sence of  fraud  and  where  fraud  could  not  have  been  an  element, 
has  been  allowed  in  our  courts.  In  Caldwell  v.  Murphy  (1  Ker- 
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nan,  419),  brought  to  recover  for  injuries  by  the  upsetting  of  a 
stage,  evidence  of  the  plaintiff's  complaints  of  his  sufferings  is 
said  to  be  admissible  from  the  necessity  of  the  case,  and  not 
within  the  rule  which  excludes  the  declarations  of  a  party  in 
his  own  favor.  The  necessities  in  that  case  presented  are  by  no 
means,  it  would  seem,  so  extreme  as  the  necessity  here,  inas- 
much as  the  consequences  of  the  plaintiff's  injuries  were,  per- 
haps, within  the  reach  of  medical  science,  while  in  this  case  the 
proof  objected  to  was  not  within  the  knowledge  of  any  person 
other  than  the  plaintiff. 

In  Clark  v.  Spence,  a  distinction  is  drawn  between  articles  of 
wearing  apparel  and  merchandise ;  and  it  is  said  in  that  case, 
"  that  a  party  can,  under  certain  circumstances,  be  admitted  to 
prove  the  contents  of  a  box  or  trunk,  must  be  admitted  ;"  and 
"  that  the  rule  applies  with  great  force  to  wearing  apparel,  and 
to  every  article  which  is  necessary  or  convenient  to  the  traveller, 
which,  in  most  cases,  are  packed  by  himself  or  his  wife,  and 
which  therefore  would  admit  of  no  other  proof." 

It  may  be  said  that  the  rule  established  by  the  cases  referred 
to  confines  the  evidence  to  such  articles  as  are  ordinarily  carried 
in  a  trunk ;  that  there  are  many  considerations  which  will  sus- 
tain the  view  of  the  question  adopted  in  Clark  v.  Spence,  and 
that  the  weight  of  authority  appears  to  be  in  favor  of  extending 
the  rule  to  all  cases,  whether  of  fraud,  in  which  it  originated, 
as  we  have  seen,  or  mere  negligence ;  but  I  am  not  aware  that 
in  any  case,  except  in  Snow  v.  The  Eastern  Railroad  Company, 
and  in  Sparr  v.  Wellman,  supra,  the  question,  as  an  abstract 
principle  of  evidence,  has  been  considered.  It  is  true  that  there 
would  seem  to  be  great  hardship  in  imposing  upon  the  traveller 
the  duty  of  having  a  witness  always  at  hand  during  his  journey 
to  prove  the  contents  of  his  trunk,  and  the  value  of  each  article 
it  contained,  to  meet  an  emergency  to  be  occasioned  by  the  car- 
rier's neglect  to  perform  his  contract,  thus  requiring  in  the 
traveller  extreme  diligence  and  caution,  to  protect  himself  from 
the  neglect  of  his  employee.  There  is  little  doubt  that  the  car- 
rier could  secure  himself  from  injustice  in  these  cases  by  such 
system  of  surveillance  as  he  should  consider  best  adapted  to  the 
end  desired,  and  it  may  be  said  that  there  is  no  reason  why  he 
should  be  relieved  from  all  caution  in  the  performance  of  his  duty. 
Perhaps,  from  motives  of  public  policy,  the  rule  might  be  ex- 
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tended  to  all  cases  of  the  carriage  of  wearing  apparel,  and  such 
articles  as  are  ordinarily  carried  in  a  trunk ;  but  I  think  the 
reasoning  and  conclusion  in  the  case  of  Snow  v.  The  Eastern 
Railroad  Company  are  irresistible. 

The  innovation  of  the  rules  of  evidence  from  necessity  alone 
would  require  constant  changes  in  that  science,  to  meet  the 
emergencies  of  mankind  in  the  multifarious  transactions  which 
are  consummated  without  witnesses,  the  injured  party  in  such 
cases  having  as  many  claims  upon  the  administration  of  justice 
as  the  traveller  who  places  his  goods  in  the  custody  of  his  car- 
rier. It  would  be  a  work  of  little  labor  to  suggest  many  in- 
stances of  necessity  in  which  the  plaintiff  would  be  excluded 
from  sustaining  his  own  demand,  and  the  exception,  if  it  be  per- 
mitted at  all,  should  be  extended  to  every  case  where  that  neces- 
sity exists.  Such  is  not  the  law  of  evidence,  however,  and  the 
plaintiff  is  not  permitted,  in  any  case,  to  sustain  his  claim  by  his 
own  testimony,  except  in  actions  similar  to  this,  and  which  have, 
on  the  authorities  named,  been  made  exceptions.  Considering  the 
question,  therefore,  as  an  abstract  rule  of  evidence  on  the  doc- 
trine of  necessity,  the  testimony  admitted  by  the  justice  should 
have  been  excluded.  Such  evidence  should  not  be  received 
except  in  cases  where  the  carrier  has  been  guilty  of  an  unwar- 
ranted interference  with  the  goods  of  the  bailor,  and  then  only 
in  odium  spoliatoris. 

The  plaintiff's  case  is  not  assisted  by  the  statute  of  1850,  pro- 
viding generally  for  the  formation  of  railroad  companies,  and 
containing  a  provision  allowing  a  plaintiff  in  an  action  to  recover 
baggage  lost,  to  testify  in  his  own  favor.  That  provision  does 
not  apply  to  foreign  corporations,  and  is  limited  to  companies 
formed  under  the  act  of  which  it  is  a  part.  It  is  not  a  general 
act ;  and  the  doctrine  of  lex  loci  has  no  application  to  it. 

For  these  reasons,  I  think  that  the  judgment  should  be  reversed. 

Judgment  reversed. 
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New-  York  Common  Pleas;  Special  Term,  February,  1857. 

JOINDER   OF   CAUSES   OF  ACTION. — SEPAKATE  STATEMENT,  HOW 

ENFORCED. 

A  claim  for  damages  for  a  violation  of  an  agreement  to  furnish  paper  for  the 
printing  of  a  work,  and  to  print  and  bind  the  work,  may  be  joined  in  the  same 
complaint  with  a  claim  for  damages  for  injuries  received  by  the  stereotype 
plates  of  the  same  work,  while  in  defendant's  possession  for  use  in  such  print- 
ing ;  on  the  ground  that  the  two  causes  of  action  arose  out  of  the  same  trans- 
action. 

A  demurrer  does  not  lie  to  a  complaint  for  the  defect  of  not  separately  stating 
two  or  more  causes  of  action ;  they  being  such  as  might  be  united  in  one  com- 
plaint, if  properly  drawn. 

Belief  in  such  case  must  be  sought  by  motion. 

Demurrer  to  complaint. 

BEADY,  J. — This  is  an  action  to  recover  damages  for  a  viola- 
tion of  an  agreement  to  furnish  paper  for  and  to  print  and  bind 
a  Memoir,  and  for  damages  for  the  destruction  of  the  stereotype 
plates  of  the  Memoir,  delivered  by  the  plaintiff  to  the  defend- 
ant for  such  printing,  &c.  The  causes  of  action,  namely,  the 
violation  of  the  contract,  and  the  cause  arising  from  the  destruc- 
tion of  the  plates,  are  not  separately  stated,  the  pleader  regard- 
ing the  whole  as  constituting  a  single  cause  of  action.  The 
defendant  demurs,  assigning  as  a  ground  of  demurrer,  that  sev- 
eral causes  of  action  have  been  improperly  united,  and  insists 
that  if  the  causes  of  action  have  been  properly  united,  they  are 
not  separately  stated,  and  the  complaint  is  demurrable  for  that 
reason. 

In  reference  to  the  first  objection  there  is  little  difficulty. 
Section  167  of  the  Code  allows  a  plaintiff  to  unite  several  causes 
of  action,  whether  they  be  such  as  have  been  heretofore  denom- 
inated legal  or  equitable,  or  both,  where  they  shall  arise  out  of 
the  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action,  but  requires  them  to  be  separately  stated. 
Although  the  tort  might  be  waived,  and  the  value  of  the  chat- 
tels claimed  as  an  indebtedness  upon  an  implied  contract  to  pay 
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for  them  (Hinds  a.  Tweddle,  7  How.  Pr.  It.,  278),  and  thus  that 
branch  of  the  case  be  brought  within  the  class  to  which  the 
other  branch  relates,  yet  the  causes  of  action  would  still  require 
to  be  separately  stated.  In  this  case,  however,  I  think  the  causes 
of  action,  without  reference  to  the  manner  of  stating  them,  and 
without  reference  to  the  necessity  of  expressing  an  election  in 
terms  between  the  tort  for  the  destruction  of  the  plates,  and  the 
implied  assumpsit  for  their  value,  must  be  regarded  as  arising 
out  of  the  same  transaction,  and  as  such  properly  unitable  in 
one  action. 

The  difficulty,  however,  is  occasioned  by  the  objection  that 
the  causes  of  action  are  not  separately  stated.  This  is  said 
to  be  the  subject  of  demurrer  in  Durkee  v.  The  Saratoga  & 
"Washington  Railroad  Company  (4  How.  Pr.  R.,  226),  pe^  Wil- 
lard,  J. ;  and  the  doctrine  is  recognized  by  him  again  in  Pike 
v.  Yan  Komer'(5  Ib.,  172) ;  also  in  Getty  v.  The  Hudson  River 
Railroad  Company  (8  Ib.,  177),  per  Harris,  J. ;  and  is  recog- 
nized by  him  in  Strauss  v.  Parker  (9  Ib.,  342),  and  restated  in 
Yan  Namee  v.  Peoble  (9  Ib.,  198).  The  doctrine  is  also  recog- 
nized in  Moore  v.  Smith  (10  Ib.,  361),  per  Dean,  J. ;  but  there 
was  not  acted  upon,  because  the  demurrer  did  not  assign  spe- 
cifically as  a  ground  of  demurrer  that  the  causes  of  action  were 
not  separately  stated.  Opposed  to  these  cases  are  Peckham  v. 
Smith  (9  How.  Pr.  R.,  436),  decided  by  Bacon,  J. ;  Robinson 
v.  Judd  (Ib.,  378),  Marvin,  J. ;  and  Goading  v.  McAllister  (/J., 
123),  Welles,  J. ;  these  cases  deciding  that  the  demurrer,  pro- 
vided by  the  fifth  subdivision  of  section  144  of  the  Code,  has 
reference  to  the  character  or  classes  of  actions,  and  not  to  the 
manner  of  stating  them  ;  and  that  advantage  can  only  be  taken 
of  the  defect,  by  motion  to  make  the  complaint  more  definite 
and  certain.  The  Supreme  Court  seems  thus  to  be  equally  di- 
vided on  the  question,  three  judges  being  arrayed  on  either  side ; 
and  cannot  be  disposed  of  by  weight  of  authority. 

Under  the  old  system  a  demurrer  could  be  interposed  for  in- 
sufficiency oft.  form  or  substance,  and  if  the  imperfection  in  form 
was  expressed  in  the  demurrer,  and  demonstrated,  the  demurrer 
prevailed  (Gra.  Pr.,  604 ;  2  Rev.  Stats.,  352,  §  4),  although 
the  declaration  contained  enough  in  substance  to  entitle  the 
plaintiff  to  judgment.  Unless  that  practice  be  sustained  under 
the  Code,  the  omission  to  state  causes  of  action  separately  caii- 
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not  be  the  subject  of  demurrer,  because  it  affects  the  form  only 
of  the  pleading. 

I  am  aware  that  Rule  86  of  the  Supreme  Court  requires  in 
all  cases  of  more  than  one  distinct  cause  of  action,  defence, 
counter-claim,  or  reply,  that  the  same  shall  not  only  be  separate- 
ly stated,  but  plainly  numbered ;  but  the  consequences  of  the 
omission  are  not  provided  for  by  the  rule  itself. 

By  section  176  of  the  Code,  the  court  are  required  at  every 
stage  of  an  action  to  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  shall  not  affect  the  substantial  rights 
of  the  adverse  party,  and  the  application  of  that  section  would 
seem  to  impose  upon  courts  the  duty  to  disregard  a  mere  matter 
of  form. 

By.  section  140  all  forms  of  pleadings  previously  existing  are 
abolished,  and  thereafter  the  forms  of  pleadings  in  courts  of 
record,  and  the  rules  by  which  the  sufficiency  of  the  pleadings 
are  to  be  determined,  are  those  prescribed  by  the  Code.  The 
sufficiency  of  the  pleading  under  consideration  is  not  ques- 
tioned, but  the  form  or  manner  of  stating  it  is,  and  section 
144  does  not  in  any  of  its  subdivisions  provide  against  de- 
fects of  form  by  demurrer.  The  fifth  subdivision  authorizes  a 
demurrer  where  several  causes  of  action  have  been  improp- 
erly united  ;  and  unless  that  means  improperly  united  by  being 
improperly  stated,  it  has  no  application  to  cases  where  the  union 
of  causes  of  action  is  correct,  but  the  manner  of  stating  them  im- 
proper. 

It  is  true  that  under  section  160,  when  the  allegations  of  a 
pleading  are  so  indefinite  or  uncertain  that  the  precise  nature 
of  the  charge  is  not  apparent,  the  court  may  require  the  plead- 
ing to  be  made  definite  and  certain  by  amendment ;  but  I  sub- 
mit that  it  might  be  regarded  as  an  unnecessary  exercise  of 
power  under  this  section,  to  order  an  amendment  by  separately 
stating  merely  what  was  not  indefinite  or  uncertain. 

Thus  there  arises  a  difficulty,  in  applying  the  rule  established 
by  either  of  the  class  of  cases  which  I  have  cited,  and  I  feel 
called  upon  to  regard  the  rule  of  the  Supreme  Court  as  the  par- 
amount consideration  in  this  and  kindred  cases.  That  rule  re- 
quires, as  we  have  seen,  the  causes  of  action  to  be  separately 
stated  and  numbered,  and  the  omission  to  comply  with  it  must 
be  regarded  as  conferring  upon  the  adverse  party  the  right  by 
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motion  to  secure  a  statement  of  the  causes  of  action  separately, 
with  costs  of  the  motion. 

Whatever  doubt  may  exist  about  the  propriety  of  a  demurrer 
for  the  omission  referred  to,  there  can  be  no  doubt  that  the  rule 
mentioned  requires  a  separate  statement  of  distinct  causes  of 
action,  and  that  the  practical  operation  of  the  rule  will  be  to  fa- 
cilitate the  trial  of  issues.  There  can  be  no  doubt  either  that 
the  rules  of  the  court  should  be  enforced  in  all  cases,  and  a  de- 
parture from  them  punished,  unless  some  forcible  reason  be 
shown  to  the  contrary.  For  the  reasons  assigned,  I  think  the 
omission  to  state  several  causes  of  action  separately  cannot  be  the 
subject  of  demurrer,  and  that  the  plaintiff  is  entitled  to  judgment. 

Order  accordingly,  with  leave  to  the  defendant  to  withdraw 
the  demurrer,  and  to  answer  in  twenty  days,  on  payment  of 
costs  of  the  issue  of  law. 


ROCKWELL   a.  THE  HARTFORD  FIRE  INSURANCE 

COMPANY. 

New- York  Superior  Court;  Special  Term,  February,  1857. 

AGREEMENT  TO  INSURE. — PRAYER  FOR  JUDGMENT. — MODE  OF 

TRIAL. 

Where  there  is  an  agreement  to  insure  and  to  deliver  a  policy,  and  a  loss  occurs 
before  the  delivery  of  a  policy,  it  is  not  necessary  that  the  assured  should  pro- 
ceed to  compel  the  delivery  of  a  policy  before  he  can  recover  the  insurance,  but 
he  may  maintain  an  action  upon  the  agreement  and  the  loss,  taking  judgment 
for  payment  of  the  amount  due  only. 

Such  an  action  being  for  the  recovery  of  money  only,  is  one  which  the  Code  re- 
quires to  be  tried  by  a  jury. 

Motion  to  set  the  cause  down  for  trial  on  the  jury  calendar. 

E.  Seeley,  for  the  motion. 
A.  Boardman,  opposed. 

OAKLET,  C.  J. — This  action  has  been  noticed  to  be  tried  be- 
fore the  court  and  a  jury.  The  plaintiff  moves  (the  action  hav- 
ing been  reserved  generally)  that  a  day  be  designated  for  the 
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trial  of  it.  The  defendant  objects  that  it  is  only  a  trial  by  the 
court  without  a  jury,  while  the  plaintiff  insists  that  it  is  an  ac- 
tion for  the  recovery  of  money  only,  and  that  the  Code  (§  253)  re- 
quires all  issues  of  fact,  in  such  an  action,  to  be  tried  by  a  jury. 

The  action  is  brought  to  recover  the  sum  of  $3,000  and  inter- 
est, and  the  only  relief  which  the  complainant  prays  is  a  judg- 
ment for  that  sum.  The  complaint  alleges  an  agreement  made 
by  the  defendant,  by  its  agent,  to  insure  and  to  deliver  a  pol- 
icy, a  payment  of  the  stipulated  premium,  a  loss  by  fire,  non- 
payment of  it,  and  a  non-delivery  of  the  policy,  and  an  assign- 
ment of  the  assured 's  claim  and  demand  to  the  plaintiff. 

The  authority  of  the  alleged  agent  to  make  any  agreement  is 
denied,  as  is  also  his  authority  to  make  such  an  agreement  as  is 
set  forth  in  the  complaint. 

I  think  the  whole  matter  turns  upon  the  point  whether,  assu- 
ming the  facts  to  be  as  alleged  in  the  complaint,  the  $3,000  can 
be  recovered  without  first  obtaining  the  delivery  of  an  executed 
policy,  or  a  judgment  declaring  that  the  plaintiff  is  entitled  to 
such  a  policy.  This  would  be  the  test  of  this  action,  as  between 
the  original  contracting  parties. 

The  prayer  of  a  complaint,  after  issues  of  fact  are  joined  by 
answer  to  it,  does  not  of  itself  necessarily  determine  whether 
the  action  be  one  for  the  recovery  of  money  only. 

If  there  be  no  answer,  the  relief  granted  to  the  plaintiff  can- 
not exceed  that  demanded  by  the  complaint.  Hence,  in  this 
case,  if  no  answer  had  been  put  in,  if  the  plaintiff  could  not  re- 
cover the  $3,000  without  having  other  relief  first  granted,  as 
being  indispensable  to  the  existence  of  the  right  to  a  judgment 
to  recover  the  money,  a  serious  difficulty  would  be  presented. 

But  when  an  answer  has  been  put  in,  the  court  may  grant 
any  relief  consistent  with  the  case  made  by  the  complaint,  and 
embraced  within  the  issues  (Code,  §275). 

In  this  case,  therefore,  if  all  the  facts  alleged  in  the  complaint 
be  proved,  the  assured,  if  plaintiff,  could  have  a  judgment  that 
a  policy  be  executed  and  delivered,  if  that  were  a  necessary 
preliminary  to  an  award  of  a  further  judgment  for  the  amount 
of  the  loss.  In  that  aspect  the  action  would  be  one  for  special 
relief,  in  addition  to  the  recovery  of  money. 

But  I  do  not  think  any  such  critical  construction  of  the  Code 
need  be  made  to  reach  a  correct  conclusion  on  this  motion. 
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When  there  has  been  an  agreement  to  execute  a  policy,  and 
no  loss  h; :s  occurred,  the  execution  and  delivery  of  one  may  be 
indispensable  to  the  full  and  perfect  relief  of  the  assured.  That 
relief  could  only  be  granted  by  a  court  of  equity. 

But  when  a  loss  has  occurred,  the  execution  and  delivery  of  a 
policy  is  an  idle  ceremony,  and  does  not  appear  to  have  been 
decreed  in  Perkins  a.  The  Washington  Insurance  Company  (4 
Cow.,  666).  The  company  was  decreed  to  pay  the  loss.  In 
Carpenter  a.  The  Mutual  Safety  Insurance  Company  (4  Sandf. 
Ch.  R.,  408),  the  opinion  of  the  learned  Vice-Chancellor  is  oc- 
cupied mainly  with  the  question  whether  the  complainant  had 
not  a  perfect  remedy  at  law.  Without  expressing  a  definite 
opinion  on  that  point,  he  came  to  the  conclusion  that  the  fact 
of  a  loss  having  occurred  before  suit  was  brought  did  not  de- 
prive the  Court  of  Chancery  of  the  jurisdiction  which  it  would 
already  have  had  if  no  loss  had  occurred.  In  Lightbody  a.  The 
New- York  American  Insurance  Company  (23  Wend.,  25),  an 
opinion  is  intimated  that  the  assured  had  a  perfect  remedy  at  law. 

If  it  is  unnecessary  to  obtain  a  judgment  that  a  policy  be  ex- 
ecuted and  delivered,  then  the  action  is  clearly  one  for  the  re- 
covery of  money  only. 

The  court  should  not  order  the  action  to  be  tried  by  the  court 
without  a  jury,  unless  it  is  clearly  of  opinion  that  the  execution 
and  delivery  of  a  policy  must  be  adjudged  to  warrant  a  further 
judgment  that  the  plaintiff  recover  the  loss. 

In  this  case,  if  the  delivery  of  a  policy  was  to  be  ordered, 
conforming  to  the  contract,  the  policy  would  be  issued,  not  to 
the  plaintiff,  but  to  the  person  insured.  Whether  the  conditions 
annexed  to  the  policies  in  the  form  commonly  used  by  the  Com- 
pany allowed  an  assignment  of  it  without  the  written  consent 
of  the  Company,  the  pleadings  do  not  disclose. 

If  a  valid  agreement  to  insure  and  deliver  a  policy  was  made, 
under  which  the  Company  are  liable  for  the  loss  sought  to  be 
recovered,  I  am  not  prepared  to  say  that  any  judgment  should 
be  given,  except  that  the  plaintiff  recover  the  amount  of  the 
loss,  not  exceeding  the  sum  insured. 

If  that  is  a  correct  view  of  the  case,  the  action  is  one  which 
the  Code  requires  should  be  tried  by  a  jury,  and  a  day  should 
be  designated  for  the  trial. 
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WYATT  a.  BENSON. 

Supreme  Court,  First  District ;  Special  Term,  January,  1857. 

RELIGIOUS   CORPORATIONS. — LEAVE  TO  SELL  REAL  PROPERTY. — 

ARBITRATION. 

The  history  of  the  law  relative  to  the  right  of  religions  corporations  to  dispose  of 
their  real  estate — reviewed. 

The  Supreme  Court  has  authority  to  grant  an  order  allowing  a  religions  corpora- 
tion to  dispose  of  its  real  estate,  only  upon  application  by  the  corporation. 

The  corporation  consists  not  of  the  trustees,  but  of  every  member  of  the  congre- 
gation having  the  privilege  of  voting. 

"While  an  order  authorizing  the  sale  of  real  property  belonging  to  n  religious  cor- 
poration, and  made  upon  application  of  the  trustees  of  such  corporation,  is  yet 
in  fieri  and  unexecuted,  it  is  the  duty  of  the  court,  upon  proof  that  the  appli- 
cation was  contrary  to  the  views  and  wishes  of  a  majority  of  the  corporators, 
to  revoke  its  consent  and  to  vacate  the  order. 

It  is  not  competent  to  submit  to  arbitration  the  question  whether  or  not  property 
belonging  to  a  religious  corporation  shall  be  sold  by  them. 

Nor  is  it  competent  for  two  adverse  parties  in  a  religious  corporation  to  submit 
to  arbitration  the  question  who  are  the  duly  elected  trustees  of  such  corpo- 
ration. 

A  proceeding  on  the  part  of  the  people  of  the  State  is  the  only  one  in  which  the 
legality  of  an  election  to  the  office  of  trustee  in  a  religious  corporation  can  be 
determined. 

Application  for  an  injunction. 

This  was  an  action  for  an  injunction  brought  by  David 
Wyatt  and  twenty-six  other  persons,  members  of  the  congre- 
gation and  society  of  the  First  Methodist  Episcopal  Church  in 
the  city  of  New- York,  on  behalf  of  themselves  and  other  mem- 
bers of  said  congregation,  against  Benjamin  W.  Benson,  and 
eight  other  defendants,  claiming  to  be  the  trustees  of  the  said 
church.  The  object  of  the  action  was  to  restrain  the  trustees 
from  taking  any  further  proceedings  for  a  sale  of  the  church  in 
John-street,  in  the  city  of  New- York,  belonging  to  said  society. 

The  complaint  set  forth  that  the  said  society  were  the  owners 
of  a  valuable  piece  of  ground  in  John-street,  upon  which  it 
erected  a  church,  and  which  has  been  long  used  by  said  society 
as  a  place  of  religious  worship.  It  also  set  out  the  names  of 
seventy-four  persons,  including  the  plaintiffs,  who  are  the  only 
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members  and  corporators  of  the  said  society.  It  also  set  forth 
certain  proceedings  instituted  in  the  Supreme  Court  by  the  said 
trustees  to  obtain  the  consent  of  the  court  to  a  sale  of  the  real 
estate  of  the  society,  and  the  proceedings  of  those  opposed  to 
such  sale  ;  as  follows : — 

That  on  June  15,  1856,  nineteen  of  the  members  of  the  so- 
ciety, including  eight  of  those  who  claimed  to  be  trustees  there- 
of, removed  from  the  church  in  John-street,  and  organized  a 
new  church  with  the  same  name  in  the  Fourth-avenue,  near 
Madison-square. 

That  at  a  meeting  of  the  trustees  of  the  society,  held  on  Feb- 
ruary 12,  1855,  it  was  resolved  that  steps  be  taken  to  remove 
the  church  and  society  up  town  ;  and  on  April  9,  1855,  the 
trustees  of  the  society  resolved  that,  in  their  judgment,  it  was 
expedient  and  proper  to  make  sale  of  the  church  property  in 
John-street  as  speedily  as  possible,  and  to  erect  new  church 
buildings  in  or  near  Madison-square  ;  and  for  that  purpose  an 
application  was  directed  to  be  made  to  this  court  for  its  consent 
to  a  sale  of  the  said  John-street  property.  These  proceedings 
of  the  Board  were  supported  by  six  trustees  and  opposed  by 
three ;  and  at  that  time  only  sixteen  members  of  the  society 
were  in  favor  of  the  sale,  while  sixty  were  opposed  to  it. 

That  one  of  the  trustees  caused  a  paper  to  be  prepared  to  be 
presented  to  the  Supreme  Court,  for  a  sale  of  said  property,  which 
was  signed  by  twenty-five  persons,  who  claimed  to  be  members 
of  the  society.  That  on  April  2,  1855,  a  meeting  of  the  mem- 
bers and  corporators  of  the  church  and  society  was  held,  who 
passed  resolutions  in  opposition  to  the  sale. 

That  on  May  10,  1855,  on  the  application  of  the  trustees,  an 
order  was  made  by  the  court  consenting  to  a  sale  of  the  said 
church  property. 

That  soon  thereafter  a  suit  was  instituted  in  this  court  by 
James  T.  Barnes  and  several  other  members  of  the  society 
(none  of  the  present  plaintiffs  being  parties  thereto),  to  restrain 
the  sale  of  the  said  church  and  property. 

That  on  September  17,  1855,  a  stipulation  was  entered  into 
between  the  parties  to  these  suits,  to  refer  to  the  arbitrament  of 
Bishop  Simpson,  the  question  of  the  sale  and  removal  of  the 
church,  and  also  the  question  of  who  were  the  legally  elected 
trustees  of  the  church,  and  it  was  agreed  that  his  award 
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should  be  binding  and  final  upon  all  the  parties  thereto,  and 
upon  all  matters  in  controversy,  and  that  it  should  be  a  bar  to 
all  actions,  litigations,  and  proceedings  of  every  kind  and  char- 
acter, in  that  or  any  other  action  or  complaint  whatever,  con- 
cerning the  sale  or  removal  of  the  church. 

That  Bishop  Simpson  did  make  his  award  on  December  14, 
1855  ;  but  the  same  not  being  satisfactory  to  the  parties,  an  or- 
der was  made  by  the  court  in  the  matter,  resubmitting  the 
whole  subject  to  Bishop  Simpson.  The  parties  opposed  to  the 
sale  of  the  church,  on  April  9,  1856,  revoked  their  consent  to 
the  arbitration,  and  Bishop  Simpson  proceeded  and  made  a 
new  award.  In  this  new  award,  it  was  declared  that  the  order 
of  the  court,  assenting  to  the  sale  of  the  church,  was  a  valid 
order,  and  should  be  carried  into  effect ;  that  certain  persons 
therein  named  were  duly  and  legally  elected  the  trustees  of  the 
corporation ;  and  that  the  injunction  granted  restraining  the 
sale  of  the  church  should  be  vacated. 

That  thereupon  an  order  was  made  in  the  Supreme  Court  on 
April  28,  1856,  confirming  the  award,  and  from  that  order  an 
appeal  was  taken  to  the  general  term  of  the  court,  which  appeal 
was  now  pending.  That  in  June,  1856,  an  action  was  commenced 
by  the  defendants  claiming  to  be  the  trustees  of  the  church,  to 
obtain  the  possession  thereof,  and  an  injunction  was  thereupon 
granted,  restraining  the  persons  therein  named  as  defendants 
from  resisting  the  occupation  of  said  premises  by  the  said 
plaintiffs. 

That  several  other  suits  had  been  instituted  by  various  par- 
ties, in  reference  to  the  church,  and  to  the  proceedings  of  the 
persons  claiming  to  be  trustees,  and  favoring  the  sale  and  re- 
moval of  the  church,  to  obtain  possession  thereof. 

The  plaintiffs  further  stated  in  the  complaint  that  they,  and  a 
large  majority  of  the  members  and  corporators  of  said  society, 
were  opposed  to  the  sale  and  removal  of  the  church ;  that  the 
trustees  elected  at  the  church,  which  they  alleged  was  the  only 
legal  place  of  election,  were  opposed  to  said  sale  and  removal ; 
and  that  none  of  the  present  plaintiffs  were  parties  to  any  of  said 
actions  or  proceedings,  or  to  the  submissions  made  to  Bishop  Simp- 
eon  ;  and  that  they  were  not  bound  thereby.  That  this  action  was 
prosecuted  in  behalf  of  all  the  members  and  corporators  of  said 
church  and  society  opposed  to  the  sale  and  removal.  The  com- 
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plaint  prayed  that  the  action  of  the  court,  consenting  to  said 
sale  might  be  annulled  and  revoked,  and  that  the  persons  claim- 
ing to  act  as  such  trustees  of  the  society,  and  in  favor  of  the  sale 
and  removal,  might  be  restrained  from  taking  any  further  pro- 
ceedings for  that  purpose. 

The  complaint  also  prayed  that  the  persons  who  had  been 
elected  trustees  by  the  opponents  of  the  sale  and  removal,  might 
be  declared  to  be  the  duly  elected  and  legal  trustees  of  the  so- 
ciety and  corporation,  and  that  the  others  claiming  to  be  such 
trustees  might  be  decreed  to  deliver  over  and  transfer  to  them 
all  the  corporate  funds  and  securities  now  in  their  hands. 

To  this  complaint  the  defendants  answered  denying  many  of 
its  allegations.  In  support  of  them,  a  large  number  of  affida- 
vits were  read,  from  which  it  was  clearly  apparent  that  a  large 
majority  of  the  corporators  and  members  of  the  church  and 
congregation  were  and  had  been,  since  the  first  institution  of 
the  proceedings  for  that  purpose,  opposed  to  the  sale  and  re- 
moval of  the  church.  The  answer  of  the  defendants  was  veri- 
fied, but  no  affidavits  in  addition  to  it  were  presented  in  opposi- 
tion to  the  application,  and  no  affidavits  were  presented  by  or  on 
behalf  of  any  of  the  other  persons  claiming  to  be  corporators  or 
members  of  the  church  or  society. 

P.  Y.  Cutler  and  L.  S.  Chatfield,  for  the  motion. 
E.  L.  Fancher  and  J.  W.  Edmonds,  in  opposition. 

DAVTES,  J. — The  First  Methodist  Episcopal  Church  of  the  city 
of  New-York  is  a  religious  corporation,  incorporated  under  the 
general  act  of  the  Legislature  of  this  State  providing  for  the  in- 
corporation of  religious  societies.  It  would  appear  from  sec- 
tion 12  of  the  act  of  March  27,  1801,  that  it  had  been  incorpo- 
rated previous  to  that  date,  as  that  section  authorizes  the  said 
corporation  to  continue  to  elect  nine  trustees  of  the  corporation, 
in  the  same  manner  as  if  that  number  of  trustees  had  been  origi- 
nally named  in  the  certificate  of  incorporation  (1  Kent  &  R. 
Laws,  343).  Section  3  of  the  act  authorizing  the  incorporation 
of  religious  societies,  provides  that  the  male  persons  of  full  age 
belonging  to  any  church,  congregation,  or  religious  society, 
may  meet  at  the  place  where  they  statedly  attend  for  divine 
worship,  and  elect  not  more  than  nine  trustees,  to  take  charge 
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of  the  estate  and  property  belonging  thereto,  and  to  transact  all 
affaire  relative  to  the  temporalities  thereof. 

After  the  first  election  of  trustees,  no  person  is  entitled  to 
vote  at  subsequent  elections,  unless  he  shall  have  been  a  stated 
attendant  on  divine  worship  in  the  said  church,  congregation,  or 
society,  at  least  one  year  before  such  election,  and  shall  have 
contributed  to  the  support  of  the  said  church,  society,  or  congre- 
gation, according  to  the  usages  and  customs  thereof.  The  powers 
of  the  trustees  are  particularly  defined  in  section  4  of  this  act, 
and  the  only  property  of  the  society  which  they  are  authorized 
to  dispose  of,  is  "  all  the  moneys  belonging  thereto."  Incorpo- 
rated religious  societies  are  aggregate  corporations,  and  what- 
ever property  they  acquire,  whether  it  be  real  or  personal,  is 
vested  in  interest  in  the  body  corporate,  and  while  the  officers 
have  it  under  their  control  or  dominion,  whatever  possession 
they  have  is  the  possession  of  the  artificial  person,  whose  agents 
they  are ;  they  have  no  other  possession  than  the  directors  of  a 
bank  have  of  a  banking  house.  They  are  but  the  officers  and 
agents  of  a  corporation,  who  is  the  proprietor.  (Per  Denio,  J., 
in  The  People  v.  Fulton,  1  Kern.,  94.) 

The  corporation  is  the  congregation  in  whom  the  right  of  elec- 
tion of  trustees  exists.  This  is  apparent  from  section  14  of  the 
act  already  referred  to,  which  provides  "  that  the  corporation 
of  the  Methodist  Episcopal  Church  in  the  city  of  New-York, 
shall  be  and  hereby  are  authorized  to  continue  to  elect  nine 
trustees  of  the  said  corporation."  Section  9  of  said  act  is  in  har- 
mony with  this  view.  It  provides  that  "  whenever  any  religious 
corporation  within  this  State,  other  than  the  chartered  corpora- 
tions, shall  deem  it  necessary,  and  for  the  interest  of  such  re- 
ligious corporation,  to  reduce  their  number  of  trustees,  it  shall 
and  may  be  lawful  for  any  such  religious  corporation  to  re- 
duce their  number  of  trustees  at  any  annual  meeting."  The 
trustees  have  no  annual  meeting ;  the  corporation  have,  and 
it  is  composed  of  the  male  members  of  full  age,  who  are 
stated  attendants  on  divine  worship  in  said  church,  for  the  time 
required  by  the  act,  and  have  contributed  to  its  support.  These 
provisions  admit  of  but  one  construction. 

But  if  any  doubt  has  heretofore  existed  on  this  subject,  it  is 
now  removed  by  the  decision  of  the  Court  of  Appeals  in  the 
case  of  Robertson  v.  Bullions  (1  Kern.,  243).  That  court  holds 
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that  the  society  and  not  the  trustees  constitute  the  body  corpo- 
rate ;  that  the  societies  are  themselves  incorporated  ;  that  their 
members  are  the  corporators ;  and  that  the  trustees  are  the 
managing  officers  of  the  corporation.  That  "  the  provision  giv- 
ing to  every  member  of  the  corporation  the  privilege  of  voting, 
and  the  entire  omission  of  any  requirement  in  respect  to  the  re- 
ligious views  or  opinions  of  the  persons  to  be  elected  as  trust- 
ees, afford  unmistakable  evidence  that  no  very  rigid  adherence 
to  any  particular  creed  or  doctrine  was  contemplated,  so  far  as 
'  concerned  the  management  of  the  temporal  affairs  of  the  soci- 
ety, but  that  it  was  intended  to  leave  all  this  to  be  regulated 
and  controlled  by  the  members  of  the  corporation  through  the 
exercise  of  their  legitimate  corporate  powers.  That  the  trustees 
can  execute  no  trust  except  such  as  is  acceptable  to  the  majority 
of  the  congregation."  That  "  the  whole  act  shows  that  it  was 
the  intention  of  the  Legislature  to  place  the  control  of  the  tem- 
poral affairs  of  these  societies  in  the  hands  of  the  majority  of 
the  corporation,  independent  of  priest  or  bishop,  presbytery, 
synod,  or  other  ecclesiastical  judicatory." 

These  views,  I  think,  are  also  sustained  by  section  11  of  the 
act,  to  which  particular  reference  will  be  made  in  another  con- 
nection. Chancellor  Kent  in  his  Commentaries  (2  Kent,  314), 
holds  that  the  powers  given  to  the  trustees  of  religious  societies 
incorporated  under  this  act,  are  limited  to  purchase  and  hold 
real  estate,  and  then  to  demise,  lease,  and  improve  the  same/by 
the  me  of  the  congregation. 

It  was  an  incident  at  common  law  to  every  corporation  to 
have  a  capacity  to  purchase  and  alienate  lands  and  chattels, 
unless  they  were  specially  restrained  by  their  charter  or  by 
statute. 

Independent  of  positive  laws,  all  corporations  have  the  abso- 
lute jus  disponendi  of  lands  and  chattels,  neither  limited  as  to 
objects,  nor  circumscribed  as  to  quantity.  And  this  common- 
law  right  as  to  disposition  continued  in  England  until  it  waa 
taken  away  by  several  restraining  statutes.  These  statutes  were 
passed  in  the  reign  of  Elizabeth,  and  one  in  the  first  year  of  her 
successor,  restraining  alienations  of  church  property  by  religious 
corporations,  and  restricting  the  power  of  leasing  the  same  for 
a  longer  period  than  twenty-one  years,  or  three  lives,  or  below 
the  accustomed  rents.  (See  1  Evans*  Stat.,  381-390.) 
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These  disabling  acts  have  not  been  re-enacted  in  this  State ; 
bnt  the  better  opinion  upon  the  construction  of  the  statute  for 
the  incorporation  of  religious  societies,  is  that  no  religious  cor- 
poration can  sell  in  fee  any  real  estate  without  the  chancellor's 
order  (2  Kent's  Com.,  314). 

Chancellor  Walworth  holds  (in  De  Ruyter  v.  The  Trustees  of 
St.  Peter's  Church,  3  Barb.,  122)  that  "  these  statutes,  forming 
part  of  the  law  of  England  at  the  time  of  the  settlement  of  this 
State  by  colonists  from  England,  under  the  charter  of  the  Duke 
of  York,  were  probably  brought  hither  by  those  emigrants,  and 
became  a  part  of  the  laws  of  the  colony,  although  they  were 
not  re-enacted  here.  For  it  is  a  natural  presumption,  and  there- 
fore adopted  as  a  rule  of  law,  that  on  the  settlement  of  a  new 
territory  by  a  colony  from  another  country,  and  when  the  colo- 
nists continue  subject  to  the  government  of  the  mother  country, 
they  carry  with  them  the  general  laws  of  that  country,  so  far 
as  those  laws  are  applicable  to  the  colonists  in  their  new  situ- 
ation." 

The  chancellor  thereupon  holds  that  there  was  a  common  law 
existing  in  this  State  restraining  religious  corporations  from 
alienating  church  property,  and  that  the  same  could  not  be  done 
until  the  Legislature  passed  the  act  of  March,  1806,  authorizing 
the  chancellor,  upon  the  petition  of  the  Corporation,  to  make 
an  order  for  such  sale.  (See  also  case  of  Bogardus  v.  Trinity 
Church,  4  Paige,  198.) 

Such  being  the  state  of  the  law,  the  act  of  March,  1806,  was 
passed,  making  it  lawful  for  the  chancellor  of  this  State,  upon 
the  application  of  any  religious  corporation,  in  case  he  shall 
deem  it  proper,  to  make  an  order  for  the  sale  of  any  real  estate 
belonging  to  such  corporation ;  and  this  is  the  language  of  sec- 
tion 11  of  the  act  relative  to  the  incorporation  of  religious  soci- 
eties before  referred  to  (3  Rev.  Stats.,  1  ed.,  §  11,  298).  This 
court  having,  since  the  constitution  of  1846.  succeeded  to  all  the 
powers  and  authority  vested  in  the  Chancellor,  the  application 
ie  now  necessarily  to  be  made  to  this  court.  But  it  cannot  es- 
cape observation  that  the  application  can  only  be  made  by  the 
corporation,  and  that  this  court  has  no  power  to  make  such  or- 
der, except  on  such  an  application.  We  have  seen  that  no  such 
authority  is  conferred  upon  the  trustees  of  any  religious  corpo- 
ration. That  the  application  must  be  made  by  the  corporation. 
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and  that  the  corporation  consists  of  "  every  member  of  the  con- 
gregation having  the  privilege  of  voting,"  and  "  that  it  was  the 
intention  of  the  Legislature  to  place  the  control  of  the  temporal 
affairs  of  these  societies  in  the  hands  of  the  majority  of  the  cor- 
porators." 

The  order  of  this  court,  giving  its  consent  to  a  sale  of  said 
church,  was  made  on  the  petition  of  a  majority  of  the  then  board 
of  trustees  of  said  society.  It  was  not  then  alleged,  nor  is  it 
now  asserted  in  the  defendants'  answer,  that  such  application 
was  authorized  by  a  majority  of  the  corporators  thereof,  and  the 
answer  does  not  deny  that  the  same  was  presented  in  pursuance 
of  a  resolution  adopted  by  said  board  of  trustees  at  a  meeting 
held  on  April  9,  1855,  which  declared  "  that  in  the  judgment 
of  this  Board  it  is  expedient  and  proper  to  make  a  sale  of  the 
church  property  in  John-street  as  speedily  as  possible,  and  to 
erect  new  church  buildings  in  or  near  Madison-square." 

If  the  previous  conclusions  arrived  at  are  sound,  the  judgment 
or  views  of  the  board  of  trustees  in  reference  to  a  sale  of  the 
church  property,  were  of  no  moment  except  so  far  as  they  were 
the  expression  of  the  opinion  of  that  number  of  members  of  the 
society.  It  was  only  the  judgment  and  opinion  of  a  majority 
of  the  members  of  the  corporation,  which  carried  weight,  and 
gave  force  and  effect  to  the  proceeding.  Those  who  spoke  the 
ascertained  opinions  of  such  majority,  were  only  authorized  to 
make  such  application  for  them,  and  it  was  then  only  that  the 
corporation  spoke  and  acted. 

It  might  perhaps  have  been  assumed  that  the  trustees  did 
represent  the  views  of  the  corporation  in  making  the  applica- 
tion, and  that  there  was  apparent  authority  for  granting  the  con- 
sent of  this  court. 

The  order  is  yet  in  fieri,  not  having  been  executed,  and  no 
rights  having  been  acquired  under  it,  is  still  under  the  control 
of  the  court,  and  it  is  therefore  competent  for  this  court  to  re- 
voke its  consent  to  such  sale. 

Nay,  I  think  it  is  its  bounden  duty  to  withdraw  its  consent 
to  the  sale,  it  now  being  most  apparent  that  such  a  measure  is 
in  opposition  to  the  views  of  a  large  majority  of  the  corporators. 
They  have  the  right  to  say  what  shall  be  done  with  their  own 
property ; — not  trustees,  creatures  of  their  will,  and  who  have  no 
existence  but  by  their  suffrages.  Giving  to  the  trustees  consent 
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to  sell  the  property  of  the  corporators  while  this  large  majority 
are  opposed  to  the  measure,  is  giving  to  the  agent  control  over 
the  principal,  making  the  servant  greater  than  his  master,  and 
permitting  the  agent  to  sell  the  property  of  his  principal,  in 
spite  of  his  solemn  protest. 

The  views  and  wishes  of  these  corporators  being  now  made 
known  to  this  court,  I  deem  it  the  duty  of  the  court  to  withhold 
its  assent  to  a  sale  of  this  church  property. 

This  court  has  no  power  to  direct  or  require  the  corporation 
to  sell  its  property  against  its  will  (Matter  of  the  Reformed 
Dutch  Church  in  Saugerties,  16  Barb.,  241). 

The  language  of  Mr.  Justice  Harris  in  that  case,  where  the 
majority  were  in  favor  of  the  sale,  which  was  therefore  ordered 
and  consented  to  by  the  court,  is  pertinent  to  the  case  now  un- 
der consideration : — 

"  The  remonstrants,  though  numerous  and  comprising  some 
of  the  most  respectable  men  in  the  church  and  society,  are 
yet  in  a  minority.  It  is  the  right  of  the  majority  to  control 
in  all  civil  affaire,  and  not  less  in  the  management  of  the 
temporalities  of  a  religious  society  than  in  any  other.  This 
is  a  cardinal  principle  of  our  free  institutions.  It  pervades 
the  whole  structure  of  society.  Where  men  differ  in  opinion, 
the  will  of  the  majority  must  prevail.  The  rule  is  safe  and 
equitable. 

"  Sometimes,  though  not  often,  the  application  of  the  rule 
results  in  individual  hardship.  Sometimes,  too,  though  very 
rarely,  it  is  necessary  to  protect  the  rights  of  a  minority  against 
the  arbitrary  acts  of  a  majority.  But  generally,  when  indi- 
viduals unite  their  interests  to  accomplish  a  common  end,  they 
should  expect  and  be  willing  that  a  majority  of  the  associates 
should  govern  in  all  matters  of  common  interest.  They  may  be 
supposed  to  enter  the  society  with  the  knowledge  that  they  are 
to  be  governed  by  this  principle." 

But  the  defendants  plead  in  bar  to  the  relief  asked  for  by  the 
complaint  in  this  cause,  the  submission  and  award  made  by 
Bishop  Simpson,  which  they  insist  is  a  final  disposition  of  the 
question  as  to  the  sale  of  the  church  and  who  are  the  legally 
elected  trustees  of  the  corporation. 

The  present  plaintiffs  were  not  parties  to  that  submission,  and 
consequently  are  not  bound  by  the  award,  however  legal  and 
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binding  it  may  be  on  the  parties  to  it  (Delafield  v.  Golden, 
1  Paige,  139). 

It  was  not  competent,  in  my  judgment,  to  submit  the  ques- 
tion, as  to  whether  or  not  the  churcli  should  be  sold,  to  any  tri- 
bunal, other  than  that  pointed  out  by  law. 

We  have  seen  that  the  corporation  itself  has  no  power  to  sell 
its  real  estate  without  the  consent  of  this  court.  It  could  not, 
therefore,  submit  that  question  to  any  other  tribunal,  and  no  ar- 
bitrator can  say  that  such  real  estate  shall  or  shall  not  be  sold. 
That  is  a  matter  resting  solely  in  the  discretion  of  this  court, 
and  cannot  be  lawfully  delegated  to  any  one  else.  The  award 
that  the  property  should  be  sold,  binds  no  one,  and  gives  no 
authority  to  make  the  sale.  So  an  award  that  it  should  not  be 
sold,  cannot  control  the  discretion  or  power  of  this  court  to  con- 
sent to  a  sale  on  a  proper  application  of  the  corporation  for 
that  purpose.  I  have  no  doubt,  therefore,  that  the  award  of 
Bishop  Simpson  that  the  church  should  be  sold,  and  its  confir: 
mation  by  an  order  of  this  court,  present  no  obstacle  to  the  re- 
lief asked  for  by  the  plaintiffs. 

So,  in  like  manner,  the  plaintiffs  are  not  bound  by  the  sub- 
mission of  the  question  as  to  who  were  the  legally  elected  trust- 
ees of  the  corporation.  A  submission  and  award  in  reference 
to  that  question  could  not  legally  determine  who  are  the  duly 
and  lawfully  elected  trustees  of  this  corporation.  A  proceed- 
ing on  the  part  of  the  people  is  the  only  conclusive  form  known 
to  the  law  definitely  to  settle  that  question,  and  an  award  like 
that  interposed  in  this  case  presents,  in  my  judgment,  no  obsta- 
cle to  the  plaintifls  calling  in  question  the  right  of  the  defend- 
ants to  act  as  the  trustees  of  the  First  Methodist  Episcopal 
Church.  Even  though  the  defendants  be  the  legally  elected 
trustees  of  the  society,  they  have  not,  in  my  opinion,  any  right 
or  power  to  institute  or  carry  on  proceedings  to  sell  the  real 
estate  of  the  society  without  the  consent  of  a  majority  of  tl» 
corporators: 

I  am  therefore  of  the  opinion  that  the  consent  of  this  court  to 
the  sale  of  said  church,  given  on  the  application  of  a  portion  of 
the  trustees,  and  not  sanctioned  by  a  majority  of  the  corporators, 
should  be  withdrawn  and  revoked,  and  that  an  injunction  should 
issue  to  restrain  the  defendants  from  taking  any  further  proceed- 
ings in  relation  to  a  sale  of  the  same. 
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I  cannot  close  my  investigation  of  this  case  without  the  ex- 
pression of  my  deep  regret  at  witnessing  the  painful  and  bit- 
ter state  of  feeling  engendered  in  this  society  in  reference  to 
the  removal  of  a  portion  to  the  upper  part  of  the  city,  and  their 
desire  that  the  church  of  their  fathers  should  be  sold,  and  no 
longer  be  used  for  the  holy  purposes  for  which  it  has  been  BO 
long  consecrated.  This  movement,  as  has  been  seen,  is  most 
strenuously  opposed  by  the  large  majority  of  the  corporators, 
who  yet  remain,  and  still  linger  around  the  old  house  of  worship. 
It  is  not  surprising  that  they  cling  to  its  hallowed  walls  with 
affection  and  earnestness,  and  resist  every  effort  to  drive  them 
from  this  cherished  spot.  I  shall  indulge  the  hope  that  some 
amicable  mode  for  a  fair  and  just  division  of  this  property 
among  those  who  have,  by  inclination  or  necessity,  been  com- 
pelled to  remove  to  another  part  of  the  city,  and  those  who  re- 
main, may  yet  be  found  and  adopted.  It  certainly  cannot  be 
difficult  to  devise  a  plan  which  will  insure  justice  to  all,  and 
permit  this  venerable  edifice  yet  to  remain  "  for  the  service  of 
the  Almighty  God,  after  the  manner  of  the  people  called  Meth- 
odists." 

I  cannot  better  express  my  own  views  than  to  use  the  lan- 
guage of  Judge  Harris,  in  the  case  quoted  above.  He  says  : — 
"  Those  who  prevail  in  this  controversy  should  not  forget  that 
the  minority  as  well  as  themselves  have  their  rights.  These 
rights  should  be  tenderly  regarded,  and  the  more  so  because 
they  are  the  rights  of  the  minority.  It  is  quite  evident,  I  think, 
that  the  parties  are  not  likely,  successfully,  to  maintain  two 
distinct  organizations.  Under  these  circumstances,  sound  pol- 
icy, as  well  as  the  more  exalted  principles  by  which  all  the  par- 
ties profess  to  be  actuated,  require  that  the  most  enlarged  for- 
bearance should  be  habitually  exercised,  and  the  most  liberal 
concessions  made  towards  those  who  have  hitherto  opposed  the 
Action  of  the  majority." 
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Supreme  Court,  Second  District ;  General  Term,  January,  1857. 
REFERENCE. — NON-ANSWERING  DEFENDANT. — ISSUES. 

An  order  which  directs  a  reference  in  a  case  in  which  a  reference  is  not  authorized 
by  law,  is  an  appealable  order. 

As  against  a  non-answering  defendant  in  foreclosure,  it  is  irregular  to  combine  in 
one  reference  the  inquiry  as  to  the  amount  due,  with  the  trial  of  issues  between 
the  plaintiff  and  other  defendants,  and  to  enter  judgment  as  of  course  upon  the 
report,  without  application  to  the  court  for  judgment  against  the  non-answering 
defendant 

In  a  suit  for  the  foreclosure  of  a  mortgage,  against  several  defendants,  one  of  them 
appeared  but  failed  to  answer,  while  the  others  joined  issue.  The  cause  being 
before  the  court  in  its  order  on  the  calendar,  upon  notice  of  application  for 
relief  as  against  the  non-answering  defendant,  but  there  being  no  one  in  attend- 
ance on  his  behalf,  and  upon  notice  of  trial  as  against  the  others,  an  order  of 
reference  of  "  the  matter  in  controversy"  was  made.  The  referee  proceeded  to 
report  not  only  upon  the  "  issue"  in  the  cause,  but  also  upon  the  plaintiffs  right 
to  relief  as  against  the  non-answering  defendant ;  and  upon  the  report  the 
plaintiff  entered  judgment  as  of  course,  for  foreclosure  and  sale,  and  against  the 
non-answering  defendant  for  any  deficiency.  That  defendant  moved  to  set 
aside  the  judgment  for  irregularity. 

Held,  1.  That  the  reference  was  regular  as  to  the  defendants  who  joined  issue. 

2.  That  it  was  irregular  as  against  the  defendant  who  did  not  answer,  (there 
being  no  issue  between  him  and  plaintiff,)  to  direct  any  other  reference  than 
one  to  ascertain  and  report  the  amount  due  for  the  information  of  the  court. 

3.  That  the  defect  might  be  cured  after  judgment  and  sale   by  a  reference 
to  compute  the  amount  due,  the  judgment  to  stand  until  the  coming  in  of  the 
report,  and  then  to  be  modified  conformably  thereto. 

Appeal  from  an  order  of  the  special  term  denying  a  motion 
to  set  aside  a  judgment  for  irregularity. 

This  action  was  brought  by  Henry  A.  Cram  against  ITezekiah 
Bradford,  Horatio  Allen,  George  T.  Allen,  Thomas  O.  Cutler,  and 
others.  Judgment  of  foreclosure  and  sale  having  been  entered, 
a  motion  was  made  by  II.  Bogert,  Esq.,  attorney  of  the  defend- 
ant Bradford  (having  been  substituted  as  such,  after  judgment, 
in  place  of  the  attorneys  previously  employed)  on  behalf  of 
Bradford,  first,  to  set  aside  the  judgment,  as  against  him,  for 
irregularity ;  and  second,  that  even  if  the  judgment  were  held 
regular,  it  might  be  opened,  and  he  be  permitted  to  defend  on 
the  merits.  The  motion  was  denied  ill  both  branches.  The  de- 
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fendant  Bradford  now  appealed  from  the  order,  on  the  ground 
that  the  judgment  was  irregular. 

The  proceedings,  so  far  as  they  appeared  from  the  judgment- 
roll  alone,  and  so  far  as  the  irregularity  was  concerned,  were  as 
follows : — 

The  complaint  was  for  the  foreclosure  of  a  mortgage  for  about 
$21,000.  The  defendant  Bradford  was  original  mortgagor  and 
bondsman.  The  defendants  Aliens,  Thomas  O.  Cutler,  and 
others,  were  joined  as  encumbrancers. 

The  defendant  Bradford  appeared,  but  did  not  answer.  The 
Aliens  answered,  contesting  the  priority  of  plaintiff's  mortgage. 
This  was  the  only  issue  joined.  The  defendant  Cutler  did  not 
answer. 

On  May  4,  1855,  without,  so  far  as  appeared  from  the  judg- 
ment-roll^ any  notice  to  Bradford,  an  order  was  made  on  motion, 
on  behalf  of  the  Aliens,  that  the  cause  be  referred  to  a  sole 
referee.  "  to  hear  and  determine  the  same." 

On  the  7th  of  May  notice  was  served  by  plaintiff's  attorney  on 
the  attorneys  for  the  respective  defendants,  of  a  meeting  before  the 
referee. 

The  referee  reported  on  the  issue  joined  by  the  Aliens,  and 
proceeded  also  to  compute  the  amount  due  on  the  mortgage  from 
defendant  Bradford,  and  reported  that  the  plaintiff  was  entitled, 
as  against  Bradford,  to  judgment  of  foreclosure  and  sale  and  per- 
sonal judgment  for  any  deficiency. 

On  the  coming  in  of  the  report,  the  plaintiff's  attorney  served 
on  the  respective  attorneys  for  the  defendants,  notice  of  a  motion 
for  an  order  confirming  this  report,  and  for  judgment  thereon 
pursuant  to  it,  and  for  the  relief  demanded  in  the  complaint. 

This  motion  was  not  granted,  but  on  the  19th  of  November  an 
order  was  made  simply  that  plaintiff  have  leave  to  proceed  to 
enter  judgment. 

The  plaintiff  thereon  proceeded  to  enter  as  a  matter  of  course, 
and  upon  the  report  of  the  referee,  a  judgment  of  foreclosure  and 
sale  with  personal  judgment  against  the  defendant  Bradford, 
for  any  deficiency. 

On  the  hearing  of  the  motion  at  the  special  term,  the  following 
additional  facts,  not  disclosed  by  the  judgment-roll,  were  shown 
by  affidavits  read  to  oppose  the  motion. 

That  a  notice  was  duly  served  on  the  attorneys  of  Bradford, 
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that  the  issue  of  fact  would  be  brought  on  for  trial,  and  appli- 
cation made  to  the  court  for  the  relief  demanded  in  the  com- 
plaint. That  when  the  cause  came  on,  pursuant  to  the  notice, 
no  one  appeared  for  Bradford,  but  the  counsel  for  the  Aliens 
moved  for  a  reference;  which  was  opposed  by  plaintiff,  but 
granted  by  the  court.  That  the  defendant  Bradford  also  failed 
to  appear  pursuant  to  the  notice  of  application  for  judgment  on 
the  report.  That  counsel  for  the  Aliens  appeared  and  opposed 
the  motion,  and  the  court  held  that  the  plaintiff  must  enter  his 
judgment  on  the  report,  and  that  the  court  had  no  power  to  make 
any  order  of  confirmation.  That  the  plaintiff  objected  that  the 
fact  that  Bradford  had  put  in  no  answer,  might  render  the  order 
of  the  court  necessary.  That  the  court  held  that  his  non-appear- 
ance pursuant  to  the  notice  of  the  application,  rendered  it 
unnecessary.  That  the  court  gave  plaintiff  leave  to  withdraw 
his  application,  but  he  did  not  withdraw  it. 

In  addition  to  the  papers  showing  these  facts,  there  were 
read,  on  the  part  of  the  defendant  Bradford,  an  affidavit  of 
merits,  and  affidavits  setting  forth  at  length  the  facts  out  of  which 
his  proposed  defence  arose  ;  and  he  asked  that  if  the  judgment 
were  vacated  he  might  be  permitted  to  answer.  On  the  part  of 
the  plaintiff,  affidavits  were  read  to  rebut  that  defence.  We  give, 
however,  only  so  much  of  the  argument  and  opinion  of  the  court 
as  relates  to  the  question  of  irregularity. 

On  the  argument  of  the  appeal  a  preliminary  objection  was 
taken  by  the  respondent,  that  an  order  of  reference  was  not  ap- 
pealable, it  being  discretionary  with  the  court  to  grant  a  reference 
or  refuse  it.  The  objection  was  reserved  for  consideration,  and  the 
argument  upon  the  merits  of  the  appeal  was  directed  to  proceed. 

Benj.  V.  Abbott  for  the  appellant. — I.  If  the  defendant  Brad- 
ford is  entitled  to  have  this  motion  determined  upon  the  judg- 
ment-roll itself,  as  it  stood  when  the  motion  was  made,  and  as  it 
still  stands,  then  there  can  be  no  doubt  that  the  judgment  is 
irregular.  Although  he  did  not  answer,  he  was  entitled  to  have 
the  plaintiff's  claim  to  the  relief  demanded  passed  upon  by  the 
court  itself.  The  court,  and  the  court  alone,  can  pass  judgment 
upon  such  a  claim.  A  reference  may  be  directed  against  a 
non-answering  defendant,  to  take  proof  of  the  facts  stated  in  the 
complaint,  but  the  court  cannot  delegate  to  a  referee  the  power 
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of  rendering  judgment  against  the  defendant.  Such  a  delega- 
tion is  a  thing  entirely  distinct  from  the  ordinary  reference  on 
default  in  foreclosure  cases.  That  reference  is  only  to  report 
facts  for  the  information  of  the  court.  It  is  expressly  authorized 
by  law,  and  its  sphere  is  thus  expressly  defined.  (Code,  §  246, 
subd.  2.)  But  the  fundamental  principles  of  jurisprudence  for- 
bid the  court  to  delegate  its  powers,  or  to  clothe  a  private  citizen 
with  its  jurisdiction,  except  in  the  cases  expressly  prescribed  by 
law.  Certain  powers,  in  certain  cases,  may  be  delegated,  but 
the  power  to  render  judgment  of  foreclosure  and  sale,  and  per- 
sonal judgment  for  the  deficiency,  is  not,  in  the  case  of  a  non- 
answering  defendant,  permitted  to  be  thus  delegated.  That 
power  must  be  exercised  by  the  court,  and  by  the  court  alone. 
(Code,  §  129,  subd.  2  ;  §  246,  subd.  2 ;  Ryan  a.  McCannell,  1 
Sand/.,  709  ;  S.  C.,  I  C.  R.,  N.  S.  330 ;  The  Connecticut  River 
Banking  Company  a.  Voorhies,  3  Abbotts'  Pr.  R.,  171 ;  and  see 
Aymar  a.  Chase,  12  Barb.,  301 ;  S.  C.,  1  C.  R.,  N.  S.  330.)  In 
the  present  case,  this  power  has  not  been  exercised  by  the  court. 
A  referee  has  been  substituted  in  place  of  the  court,  in  a  man- 
ner unauthorized  by  law.  Upon  his  report,  the  plaintiff  has 
assumed  to  enter  a  judgment  of  a  nature  for  which  the  mere 
report  of  a  referee  is  no  sufficient  legal  basis. 

II.  Before  the  Code,  there  certainly  was  no  authority  confer- 
red by  law  upon  the  court  to  direct  a  reference  of  the  interests 
of  a  non-answering  defendant  in  foreclosure,  so  as  that  judgment 
could  be  entered  upon  the  report  without  the  further  order  of 
the  court;  unless  it  might  be  in  the  case  of  a  long  account, 
which  is  not  here  pretended.  The  Code  has  much  enlarged  the 
system  of  reference,  but  not  so  much  as  to  sustain  this  judg- 
ment. The  only  provisions  which  authorize  a  reference  and  the 
entry  of  judgment  upon  the  report  direct,  and  as  matter  of 
course,  are  section  270,  and  subdivision  1  of  section  271.  The 
first  provides  that  "  all  or  any  of  the  issues  in  any  action  may 
be  referred"  upon  written  consent  of  the  parties ;  the  second, 
that  an  "  issue  of  fact"  involving  the  examination  of  a  long 
account,  may  be  referred.  Neither  of  these  provisions  embrace 
the  case  at  bar,  for  here  was  neither  written  consent,  nor  was 
there  an  issue  of  fact.  The  only  reference  which  can  be  ordered 
against  a  non-answering  defendant  in  foreclosure  is  a  reference 
for  the  information  of  the  court.  By  the  plain  language  of  the 
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sections  cited,  the  authority  to  direct  a  reference  upon  written 
consent,  or  on  the  ground  of  a  long  account,  is  limited  to  the 
case  of  issues.  (See  Diddell  a.  Diddell,  3  Abbotts1  Pr.  R.,  167.) 
That  this  is  the  true  limit  of  the  authority  conferred  by  the 
section,  appears  from  an  examination  of  the  co-related  sections. 
1.  Thus  section  272  provides  that  "  the  report  of  referees  upon 
the  whole  issue  stands  as  the  decision  of  the  court,  and  judgment 
may  be  entered  thereon  in  the  same  manner  as  on  trial  by  the 
court.  "When  the  reference  is  to  report  facts,  the  report  has  the 
effect  of  a  special  verdict.'1'1  There  can  be  no  report  on  the 
whole  issue  in  case  of  a  non-answering  defendant,  for  there  is  no 
issue.  Then,  the  report  must  stand  as  a  special  verdict.  Now,  it 
is  the  effect  of  a  special  verdict  to  leave  the  judgment  to  the 
court.  (Code,  §  260.)  2.  Thus,  under  the  old  practice,  there 
could  be  in  this  case  only  a  reference  to  report  facts,  upon  which 
the  court  should  render  judgment.  Now  chapter  Y.  of  the 
Code,  which  embraces  the  provisions  enlarging  the  system  of 
reference,  provides  no  mode  of  proceeding  before  referees  addi- 
tional to  those  known  under  the  old  practice,  except  that  it 
authorizes  trial  in  certain  new  cases.  That  chapter  is  entitled 
Trial  by  Referees.  Now  a  trial  is  defined  by  section  252,  to  be 
the  judicial  examination  of  the  issues  between  the  parties,  and 
section  248  defines  the  issues  thus  :  "  Issues  arise  upon  the  plead- 
ings when  a  fact  or  conclusion  of  law  is  maintained  by  one 
party,  and  controverted  by  the  other."  Here,  by  failing  to 
answer,  the  defendant  Bradford  admitted  every  fact  and  conclu- 
sion of  law  maintained  by  the  plaintiff,  and  submitted  his  rights 
to  the  judgment  of  the  court.  That  under  the  definitions  of  the 
Code,  there  can  be  no  trial  where  there  is  no  issue,  was  lately 
decided  by  this  court  in  Pardee  a.  Schenck  (11  How.  Pr.  R., 
500.  See  also  Matthews  a.  Jones,  1  E.  D.  Smith,  429).  Now 
chapter  Y.  does  not  abrogate  those  modes  of  proceeding  to 
ascertain  facts  before  referees  which  were  in  use  under  the  old 
practice  ;  but  it  certainly  authorizes  nothing  new,  except  trials. 
Here,  there  being  no  issue,  there  could  be  no  trial,  and  the 
referee  could  not  be  authorized  to  do  any  thing  affecting  the 
interest  of  the  defendant  Bradford,  excepting  to  report  the  facts 
for  the  information  of  the  court.  3.  Thus  again,  "judgment"  *  *  * 
(except  in  certain  cases  not  in  point)  "  shall,  in  the  first  instance, 
be  entered,  upon  the  direction  of  a  single  judge,  or  report  of 
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referees."  (Code,  278.)  Now,  as  it  is  only  upon  the  report  of 
referees  upon  the  whole  issue  (§  272)  that  judgment  can  be 
entered  directly,  it  is  clear  that  in  this  case,  where  there  was  no 
issue,  it  could  only  be  entered  upon  the  direction  of  a  judge. 
4.  From  this  comparison  of  the  various  sections,  it  is  evident, 
that  in  foreclosure  cases  judgment  against  a  non-answering 
defendant  can  only  be  entered  (under  §246,  subd.  2)  on  an 
application  to  the  court  for  the  relief  demanded  in  the  complaint. 
That  section  provides  that  the  court  may  take  the  account,  or 
hear  the  proof  of  the  facts  necessary  to  be  proved,  or  may,  in  its 
discretion,  order  a  reference  for  that  purpose.  But  the  reference 
can  be  for  that  purpose  only.  The  court  must  render  the  judg- 
ment, though  they  may  render  it  upon  a  report.  There  is 
no  permission  given  to  delegate  the  power  to  render  judg- 
ment, and,  without  permission,  it  clearly  cannot  be  done.  This 
view  is  confirmed  by  the  decision  in  Gracie  v.  Sheldon  (3 
Barl.,  232). 

IY.  The  facts  disclosed  for  the  first  time  by  the  plaintiff's 
affidavit  read  upon  the  motion  below,  and  now  relied  upon,  as 
showing  a  waiver  of  defendant's  rights,  do  not  defeat  our  right  to 
relief.  1.  Suppose  the  judgment-roll  showed  a  non-appearance 
by  the  defendant,  pursuant  to  a  regular  notice  of  the  application 
for  relief,  this  would  not  answer  our  motion.  Clearly,  such  non- 
appearance  would  by  no  means  import  a  permission  to  the  plain- 
tiff and  the  court  to  do  what  they  liked  with  the  cause ;  but  only 
a  license  to  them  to  take,  at  their  option,  either  one  of  the  vari- 
ous courses  appointed  by  law  to  be  pursued  in  such  suits.  In 
other  words,  the  failure  to  attend  was  a  waiver  of  any  objections 
to  the  granting  of  the  relief  applied  for,  but  not  of  the  right  of 
the  defendant  to  have  the  judgment  of  the  court  upon  the  appli- 
cation for  the  relief.  Such  non-appearance  would  have  author- 
ized the  court  to  exercise  the  power  invoked  by  the  notice  in  any 
of  the  modes  in  which  that  power  is  by  law  allowed  to  be  em- 
ployed. But  it  would  not  give  power  to  do  what  the  law  does 
not  authorize  to  be  done  in  any  case.  2.  But  there  was,  it  is 
said,  a  second  notice  after  the  coming  in  of  the  report,  of  an  ap- 
plication for  judgment.  The  defendant  Bradford,  by  failing  to 
attend,  undoubtedly  relinquished  all  objection  to  the  rendering 
of  judgment  by  the  court;  but  he  by  no  means  relinquished  the 
right  to  the  court's  judgment.  It  was  nothing  but  a  default. 


NEW-YOKK.  199 


Cram  a.  Bradford. 


and  a  default  entitles  the  moving  party  to  nothing  else  than 
the  order  asked  for  in  the  notice.  To  construe  the  non-appear- 
ance as  is  contended  for,  is  equivalent  to  saying  that  in  case  of 
default  the  proper  practice  is,  not  to  grant  the  moving  party  the 
order  asked  for  by  default,  but  to  suggest  to  him  to  go  on  and 
do  whatever  he  desires  to — issue  an  attachment,  sell  the  property 
of  minors,  take  a  prisoner  from  the  custody  of  the  sheriff,  take 
papers  off  the  files  of  the  court,  enter  a  judgment,  or  whatever 
the  object  of  the  application  may  be — without  any  order  of  the 
court.  The  judgment  of  the  court  upon  the  rights  of  the  defend- 
ant was  what  was  asked  for  in  the  notice,  and  it  was  what  was 
required  by  law.  The  non-appearance  was  a  consent  that  that 
judgment  might  be  rendered,  but  by  no  means  that  it  might  be 
dispensed  with. 

V.  It  is  no  answer  to  the  motion  to  say  that  the  irregularity 
pointed  out  is  one  of  very  little  consequence ;  that  if  the  mort- 
gage debt  is  due,  it  is  to  be  unimportant  whether  the  court  or  a 
referee  directs  the  land  to  be  sold  for  the  payment.  Every  man 
has  a  substantial  right,  if  he  chooses  to  exercise  it,  to  hold  his 
property  against  every  attempt  to  take  it  from  him,  except  such 
as  is  made  under  authority  of  the  State,  according  to  the  forma 
and  rules  prescribed  by  law.  We  are  accustomed  to  base  the 
power  of  the  State  over  the  property  of  citizens  upon  a  supposed 
or  implied  social  compact  between  society  and  the  individual, 
whereby  the  natural  rights  of  man  are,  in  a  degree,  exchanged 
for  a  protection  promised  to  be  extended  over  him  by  his  fellows. 
That  compact  is  reciprocal,  and  its  reciprocity  must  be  preserved. 
And  while  the  rights  and  liabilities  of  the  defendant  Bradford 
are  undoubtedly  such  as  they  would  be  if  he  had  compacted 
with  society  to  surrender  up  his  property  at  the  lawful  mandate 
of  an  officer  of  the  State,  authorized  to  deprive  him  of  it,  and 
proceeding  so  to  do  in  a  proper  and  authorized  way ;  yet  it  is 
one  of  the  considerations  of  that  compact,  that  his  fellow-citizens 
have  undertaken  to  protect  him,  on  demand,  against  every  at- 
tempt to  take  his  property  from  him  which  may  be  made  with- 
out authority  from  society.  That  protection  must  be  extended 
to  the  citizen  whenever  it  is  invoked.  No  man  is  to  say  to  the 
applicant  that  the  protection  would  be  so  little  worth  that  it 
shall  not  be  given  him.  If  he  chooses  to  take  the  trouble  and 
bear  the  expense  of  seeking  that  protection,  it  must  be  awarded 
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him;  and  he  must  be  left  to  settle  the  account  of  profit  and  loss 
in  his  own  books. 

VI.  We  contend,  then,  by  way  of  recapitulation: — First.  That 
the  judgment-roll,  as  the  plaintiff  has  framed  it,  being  clearly 
incomplete  and  irregular, — both  in  this,  that  it  shows  no  notice 
to  the  defendant  of  any  application  to  the  court  for  relief — and 
in  this,  that  it. shows  no  adjudication  by  the  court  upon  the 
claim, — our  motion  should  be  heard  upon  the  roll  as  it  stands, 
and  that  as  a  consequence,  the  judgment  should  be  declared  ir- 
regular. Second.  That  even  if  the  plaintiff  be  permitted  to  in- 
troduce his  supposed  proof  of  notice  of  an  application  for  relief, 
so  as  to  place  the  defendant  Bradford  in  default  thereon,  the 
judgment  is  still  irregular,  for  want  of  an  adjudication  by  the 
court,  pursuant  to  the  notice ;  it  cannot  be  sustained  upon  the 
report  of  the  referee. 

The  respondent  in  person. — I.  There  is  no  irregularity  in  the 
judgment.  Section  271  of  the  Code  provides  that  where  the 
parties  do  not  consent,  the  court  "may  direct  a  reference"  in 
three  cases ;  the  first  of  which  is  "  where  the  trial  of  an  issue  of 
fact  shall  require  the  examination  of  a  long  account  on  either 
side."  They  may  direct  a  "  reference ;"  not  a  "  reference  of  the 
issue  "  merely,  there  is  no  such  limitation  upon  the  power.  The 
language  is  more  general,  and  has  always  been  construed  as 
empowering  the  court  to  direct  a  reference  of  the  whole  cause^ 
wherever  it  contained  an  issue  involving  the  examination  of  a  long 
account.  Here  there  was  between  the  plaintiff  and  the  defend- 
ants Aliens,  an  issue  which  involved  the  examination  of  an 
account.  It  was  discretionary  with  the  court  to  say  whether 
the  account  was  a  "  long "  one  or  otherwise ;  and  whether,  if 
it  was  so  considered,  a  reference  should  be  had  or  not.  But 
the  court  had  the  power,  if  it  saw  fit,  to  direct  the  whole  con- 
troversy to  be  referred ;  and  the  exercise  of  this  power,  in  the 
discretion  of  the  court,  is  not  to  be  drawn  in  question  on  this 
appeal. 

II.  When  the  cause  was  noticed  for  trial,  a  notice  of  an  appli- 
cation to  the  court  for  relief,  was  given  to  the  defendant  Brad- 
ford. The  cause  was  before  the  court  upon  these  two  notices 
when  the  order  of  reference  was  made.  It  was  regular  to  make 
the  order  upon  the  notices  given  ;  or  if  it  was  not,  the  defendant 
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cannot  object,  because  it  is  not  specified  in  his  notice  as  an 
irregularity  relied  on.     {Rule  25.) 

III.  Plaintiff  was  entitled  to  enter  judgment  upon  the  coming 
in  of  the  referee's  report,  without  any  further  application  to  the 
court.    He,  however,  made  a  second  application,  giving  the  requi- 
site notice.    This  was  unnecessary,  but  cannot  prejudice  plaintiff. 

IV.  The  appearance  of  the  defendant  Bradford  before  the  ref- 
eree, and  his  failure  to  appear  on  the  last  application  to  the 
court,  pursuant  to  the  notice  given  him,  operate  as  a  waiver  of 
all  objections  to  the  irregularity,  if  any  were  shown. 

George  Wood,  in  reply. 

BY  THE  COURT.* — S.  B.  STRONG,  J. — It  seems  to  me  that  the 
order  made  at  the  special  term  is  appealable.  The  defendant 
Bradford  had  a  right  to  have  this  case,  so  far  as  it  relates  to 
him,  referred,  if  at  all,  pursuant  to  the  Code,  and  to  be  heard 
when  the  report  of  the  referee  was  presented  for  confirmation. 
It  was  not  discretionary  in  the  court  to  grant  or  refuse  a  statu- 
tory right.  The  order  has  reference  to  the  amount  due,  and  any 
question  as  to  that  involves  the  merits  of  the  controversy. 

The  appellant  has  furnished  no  sufficient  excuse  for  not  putting 
in  an  answer  in  season,  and  none  at  all  for  the  long  delay  which 
subsequently  intervened.  He  cannot,  therefore,  now  claim  to  be 
let  in  to  answer  as  a  matter  of  strict  right  Neither  am  I  satis- 
fied, after  a  careful  perusal  of  all  the  papers,  that  he  has  sufficient 
merits  to  allow  him  to  interpose  an  affirmative  defence,  upon 
any  terms. 

[We  omit  here  some  remarks  of  the  court,  relative  only  to  the 
merits  of  the  defence  proposed  to  be  set  up.] 

The  reference  was  regular  as  to  the  parties  who  had  answered. 
It  was  irregular,  however,  as  to  the  appellant,  between  whom 
and  the  plaintiff  there  were  no  issues  to  decide.  As  to  him,  all 
that  could  be  done  as  to  a  reference  (he  having  given  no  con- 
sent), was  to  ascertain  and  report  the  amount  due.  The  appel- 
lant may  yet  claim  to  have  this  done.  Probably,  as  suggested 
by  the  plaintiff,  the  appellant  will  not  be  injured  if  he  should 
be,  as  the  plaintiff  proposes,  relieved  from  personal  responsi- 
bility. But  that  cannot  be  assured  as  a  certainty.  Although  the 

*  Present,  S.  B.  Strong,  Emott,  and  Birdaeye,  JJ. 
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appellant  has  made  an  assignment  for  the  payment  of  his  debts, 
there  may  be  a  surplus,  or  he  may  retrieve  his  circumstances  so 
as  to  be  able  to  satisfy  his  creditors. 

The  order  made  at  special  term  should  be  modified,  and  there 
should  be  a  reference,  as  far  as  it  relates  to  the  appellant,  to 
ascertain  and  report  the  amount  due  on  the  two  mortgages.  The 
judgment  to  remain,  however,  with  a  stay  of  proceedings  until 
the  presentation  and  confirmation  of  the  report,  and  then  the 
amount  to  be  made  conformable  to  said  report. 

BIKDSEYE,  J.,  delivered  an  opinion  to  the  same  effect. 


DORMAN  a.  KELLAM. 

Supreme  Court,  Sixth  District;  General  Term,  October,  1856. 

JOINDER  OF  CAUSES  OF   ACTION. — SEPARATE  STATEMENT. — How 

ENFORCED. 

A  demurrer  does  not  lie  to  a  complaint  for  the  defect  of  not  separately  stating 
two  or  more  causes  of  a«tion ;  they  being  such  as  might  be  united  in  one  com- 
plaint, if  properly  stated. 

The  proper  practice  in  such  case  is,  to  strike  out  of  the  complaint  on  motion, 
every  allegation  not  essential  to  a  single  cause  of  action. 

Appeal  from  a  judgment  of  the  special  term  sustaining  a  de- 
murrer to  a  complaint. 

The  action  was  by  Daniel  D.  Dorman  against  Jeptha  Kellam. 
The  complaint  was  upon  two  promissory  notes  made  by  the  de- 
fendant payable  to  bearer,  and  transferred  to  the  firm  of  Dor- 
man &  Berg,  of  which  firm  the  plaintiff  was  surviving  partner. 
The  notes  were  set  forth  in  the  complaint  together,  in  one  count 
or  statement.  Copies  of  the  notes  were  given  in  the  complaint, 
and  these  were  numbered  I.  and  II.  respectively  ;  but  there  was 
no  other  attempt  to  state  them  separately,  or  as  distinct  causes 
of  action. 

The  defendant  demurred  to  the  complaint,  and  assigned  twelve 
different  causes  of  demurrer,  among  which  were  the  following : — 

1.  That  several  causes  of  action  were  improperly  united. 
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2.  That  the  causes  of  action  mentioned  in  the  complaint  were 
not  separately  stated. 

3.  That  the  causes  of  action  mentioned  in  the  complaint  were 
not  properly  numbered. 

4.  That  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Judgment  was  given  for  the  plaintiff  upon  the  demurrer,  at 
the  Delaware  special  term,  in  May,  1856.  The  defendant  now 
appealed  from  the  judgment  to  the  general  term. 

C.  H.  Bell,  for  appellant. 

5.  H.  White,  for  respondent. 

BY  THE  COURT,*  BALOOM,  J. — The  only  important  question  in 
this  case  is,  whether  the  complaint  is  demurrable  for  the  rea- 
son that  it  contains  two  causes  of  action  upon  two  promissory 
notes,  which  causes  of  action  are  numbered,  but  not  separately 
stated,  as  they  should  be  according  to  Rule  86  of  the  Supreme 
Court  (Code,  §  167,  mbd.  7). 

Several  causes  of  action  are  improperly  united  in  a  com- 
plaint when  they  differ  in  character  (Moore  a.  Smith,  10  How. 
Pr.  R.,  361).  To  illustrate ; — a  cause  of  action  upon  a  pro- 
missory note  and  one  for  an  assault  and  battery  cannot  be  united 
in  the  same  complaint.  Such  a  complaint  is  demurrable  (Code, 
§  144,  subd.  5).  But  several  causes  of  action  upon  several 
promissory  notes  may  be  united  in  the  same  complaint  (Code, 
§  166,  subd.  2).  They  are  not "  improperly  united,"  simply  be 
cause  they  are  not  separately  stated.  This  is  shown  by  section  172 
of  the  Code,  which  provides  that "  if  the  demurrer  be  allowed  for 
the  cause  mentioned  in  the  fifth  subdivision  of  section  one  hun- 
dred and  forty-four,  the  court  may  in  its  discretion  and  upon  such 
terms  as  may  be  just,  order  the  action  to  be  divided  into  as 
many  actions  as  may  be  necessary  to  the  proper  determination 
of  the  causes  of  action  therein  mentioned."  There  can  be  no 
necessity  for  dividing  an  action  upon  two  promissory  notes  and 
making  two  actions  of  it. 

Section  144  of  the  Code  prescribes  the  causes  for  which  the 
defendant  may  demur  to  the  complaint ;  and  it  is  not  made  a 
ground  of  demurrer  that  several  causes  of  action  in  the  com- 

*  Present,  Shankland,  Gray,  Mason,  and  Balcom,  J  J. 
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plaint  are  not  separately  stated  or  plainly  numbered  according 
to  the  requirements  of  the  last  clause  of  section  167  of  the 
Code,  and  Rule  86  of  the  court.  Hence  if  two  causes  of  action 
upon  two  promissory  notes  are  united  in  the  same  complaint, 
the  defendant  cannot  demur  to  it  on  the  ground  that  the  causes 
of  action  are  not  separately  stated  or  plainly  numbered  ;  but  if 
aggrieved  thereby,  he  must  make  a  motion  to  set  aside  the 
complaint  for  such  cause.  The  omission  of  the  plaintiff  to  sepa- 
rately state  several  causes  of  action  in  the  complaint,  or  to 
plainly  number  them,  is  a  mere  irregularity  ;  and  it  is  no  more 
a  ground  of  a  demurrer  under  the  Code  than  the  neglect  to  name 
the  county  in  the  complaint  in  which  the  plaintiff  desires  the 
trial  to  be  had,  or  the  omission  to  folio  the  complaint  according 
to  Rule  41  of  the  Court  (Code,  §  142,  s^tbd.  1).  The  remedy  of 
the  defendant  for  such  irregularities  is  by  motion  and  not  by  de- 
murrer.* (See  Code,  §  160 ;  Boyce  vs.  Brown,  7  Barb.,  80 ; 
Forsyth  a.  Edmiston,  11  How.  Pr.  R.,  408  ;  Martin  a.  Kanouse, 
ft.,  567;  McKinney  a.  McKinney,  12  Ib.,  22;  Waller  a. 
Raskan,  Ib.,  28  ;  Moffat  a.  Pratt,  Ib.,  48  ;  Ridder  a.  Whitlock, 
Ib.,  208.) 

The  correct  practice  was  adopted  in  Benedict  a.  Seymour 
(6  How.  Pr.  R.,  298),  where  defences  were  stricken  out  of  an 
answer  upon  a  motion  for  that  purpose,  because  they  were  not 
separately  stated  according  to  the  last  clause  of  section  150  of 
the  Code.  (See  Clark  v.  Farley,  3  Duer,  645.)  This  practice 
was  sanctioned  in  Waller  a.  Raskan  (12  How.  Pr.  R.,  28).  The 
case  of  Landau  a.  Levy  (I  Abbotts*  Pr.  R.,  376),  does  not 
necessarily  conflict  with  the  case  of  Benedict  a.  Seymour,  or 
with  that  of  Waller  a.  Raskan,  before  cited. 

I  am  compelled  to  differ  with  the  learned  judges  who  de- 
livered the  opinions  in  the  following  cases  : — Getty  a.  The  Hud- 
son River  Railroad  Company  (8  How.  Pr.  R.,  177);  Yan  Namee 
a.  Peeble  (9  Ib .,  198) ;  Durkee  a.  The  Saratoga  and  Washington 
Railroad  Company  (4  Ib.,  226) ;  Pike  a.  Van  Nomer  (5  Ib.,  171) ; 
Accome  a.  The  American  Mineral  Company  (11  Ib.,  27).  These 
are  all  special  term  decisions :  we  can  therefore  overrule  them 
without  creating  much  serious  confusion  in  the  practice,  and  I 

*  To  the  cases  here  cited  should  now  be  added  Badger  a.  Benedict,  Ante,  176 
decided  since  the  above  opinion  was  delivered. 
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think  we  ought  to  do  so,  because  they  do  not  harmonize  with 
the  mandates  of  the  Code.  For  these  reasons  the  judgment  of 
the  special  term  should  be  affirmed. 

SHANKLAND,  J.,  concurred. 

GRAY,  J.,  delivered  an  opinion  sustaining  the  same  conclu- 
sion. 

MASON,  J.,  dissented. 

Judgment  of  the  special  term  affirmed  with  costs. 


RANDOLPH  a.  LEARY. 

New  York  Common  Pleas  ;  Special  Term,  February,  1857. 

MECHANIC'S  LIEN. — NATURE  OF  FORECLOSURE  PROCEEDINGS. — 
OPERATION  OF  SALE. 

The  proceeding  to  foreclose  a  mechanic's  lien  (under  the  act  of  1851)  is  an  equi- 
table one  ; — is  a  proceeding  in  rem  and  not  inpersonam  ; — and  operates  only  as  the 
foreclosure  of  a  lien  and  not  as  an  action  for  the  collection  of  a  debt 

The  sale  of  property  authorized  to  be  made  on  foreclosure  of  a  mechanic's  lien,  is 
an  absolute  sale,  as  in  case  of  foreclosure  of  a  mortgage,  of  all  the  interest  of 
the  owner. 

The  provisions  of  2  Revised  Statutes,  870,  allowing  a  right  of  redemption  on  the 
sale  of  real  estate  by  virtue  of  an  execution,  are  inapplicable  to  sales  made 
upon  the  foreclosure  of  a  mechanic's  lien. 

Motion  to  require  the  sheriff  of  the  city  and  county  of  New 
York  to  give  a  deed  of  premises  sold  by  him  on  an  execution 
issued  in  proceedings  to  foreclose  a  mechanic's  lien. 

F.  S.  Goodale,  for  the  motion. 
Brown,  Hall  <&  Vanderpool,  opposed. 

INGRAHAM,  F.  J. — The  Sheriff,  having  sold  the  interest  of  the 
defendant  in  certain  real  estate  which  was  subject  to  a  mechan- 
ic's lien,  by  virtue  of  a  judgment  and  execution  in  this  action, 
refuses  to  execute  a  deed  of  the  premises  eold,  upon  the  ground 
that  he  is  only  required  to  give  a  certificate  of  sale,  as  in  cases 
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of  sales  of  the  defendant's  interest  in  real  estate  for  ordinary 
claims,  so  that  the  same  may  be  redeemed  under  the  statute. 

The  act  under  which  the  lien  is  created  (Laws  of  1851,  953), 
is  silent  as  to  the  duty  of  the  sheriff  in  selling  the  defendant's 
interest  in  the  premises  subject  to  the  lien. 

The  first  section  gives  a  lien  for  the  amount  upon  the  lot  of 
land,  to  the  extent  of  the  defendant's  interest  at  the  time  of 
creating  the  lien. 

The  fourth  section  provides  that  the  claimant  may  enforce 
and  bring  to  a  close  such  a  lien  by  serving  a  notice,  &c.,  on  the 
debtor.  These  provisions  show  the  intent  of  the  act  to  be  the 
creation  of  a  lien  on  real  estate,  which  is  to  be  foreclosed  by  a 
proceeding  in  the  form  of  an  action ;  which  lien  is  to  continue 
until  the  judgment  is  recovered  and  payment  enforced  by  legal 
proceeding.  In  pursuance  of  such  a  construction,  we  have  here- 
tofore held  that  a  proceeding  under  this  statute  is  an  equitable 
one.  In  originally  construing  the  statute,  we  were  compelled  to 
adopt  the  opinion  that,  in  the  proceedings  under  it,  the  court 
must  act  as  a  court  of  equity,  and  that  the  remedy  was  one  of 
an  equitable,  rather  than  of  a  legal  character.  (Doughty  v. 
Devlin,  1  E.  D.  Smith,  644.) 

And  in  Cronkright  v.  Thomson  (7£.,  661),  we  also  held  that 
the  proceeding  was  not  to  recover  money  from  the  defendant, 
personally,  but  was  a  proceeding  in  rem,  to  foreclose  a  lien  upon 
property  ;  and  in  Gridley  v.  Rowland  (/£.,  670),  that  it  was  a 
foreclosure  of  a  security,  and  formed  no  defence  (until  paid)  to 
proceedings  to  recover  the  money  in  a  personal  action.  (See 
also  Sullivan  v.  Decker,  /&.,  699 ;  Carpenter  v.  Jacques,  2  Ib., 
571). 

In  Eagleson  v.  Clark  (2  E.  D.  Smith,  644),  the  court  decided 
the  form  of  a  judgment  to  be  in  that  case  proper,  declaring  the 
sum  due  to  be  a  lien  upon  the  premises,  and  directing  the  sale 
of  the  interest  of  the  defendant  therein,  &c. 

In  Althouse  v.  Warren  (/£>.,  657),  Judge  Daly,  adopting  these 
views,  directed  a  judgment  to  be  entered  declaring  the  amount 
of  the  lien,  directing  a  sale  of  the  defendant's  interest,  and  that 
the  sheriff  report,  &c. 

From  a  view  of  all  the  cases,  it  is  apparent  that  from  the  first 
adjudication  upon  this  statute  the  court  has  been  compelled  to 
treat  the  proceeding  as  an  equitable  one,  as  in  rem^  and  not  in 
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personam,  and  as  only  the  foreclosure  of  a  lien,  and  not  tlie 
ordinary  action  for  the  collection  of  a  debt. 

The  objection  that  payment  of  the  judgment  is  to  be  enforced 
by  execution,  as  in  other  actions,  is  qualified  by  the  seventh 
section,  which  says  the  execution  is  to  be  issued  for  the  enforce- 
ment of  the  claim  or  lien  /  and  we  have  also  held  that  the  execu- 
tion cannot  be  in  the  ordinary  form,  inasmuch  as  the  same  can- 
not be  enforced  against  any  other  property  of  the  defendant 
than  the  land  subject  to  the  lien,  except  in  cases  where  a  per- 
sonal liability  also  exists  on  his  part,  and  must  specially  direct 
the  sheriff  what  he  shall  sell  in  pursuance  of  the  judgment. 

I  have  no  hesitation,  therefore,  in  regard  to  the  question  now 
before  me,  in  adopting  the  conclusion  that  the  sale  of  the  defend- 
ant's interest  to  be  made  under  this  statute  was  intended  to  be 
an  absolute  sale,  in  the  same  manner  as  under  the  foreclosure  of 
a  mortgage,  of  all  the  interest  of  the  owner  to  the  extent  of  such 
interest  at  the  time  the  liability  was  incurred. 

It  was  urged,  however,  in  opposition  to  this  motion,  that  the 
provisions  of  the  Revised  Statutes  (2  Rev.  Stats.,  370),  allowing  a 
right  of  redemption  on  the  sale  of  real  estate  by  virtue  of  an  ex- 
ecution, apply  to  this  case. 

That  statute  applies  only  to  personal  actions,  and  not  to  pro- 
ceedings in  rem,  and  the  mere  fact  that  the  lien  law  directs  an 
execution  to  issue  to  enforce  the  judgment,  does  not  bring  it 
within  the  purview  of  that  act.  The  Revised  Statutes  apply  to 
the  case  of  executions  issued  against  the  goods  and  chattels  of 
the  debtor ;  and  the  form  is  prescribed  to  be  against  the  personal 
property  first,  and  then  the  real  estate,  and  it  relates  to  real 
estate  held  by  the  debtor  at  the  time  of  docketing  the  judgment. 
Under  the  lien  law,  nothing  belonging  to  the  debtor  is  to  be  sold 
except  an  interest  in  a  specified  piece  of  land,  and  then  only  as 
it  existed  at  a  time  prior  to  the  commencement  of  the  action. 
The  provisions  for  redeeming,  also,  would,  in  many  instances,  be 
found  inapplicable  to  such  a  case,  and  the  security  contemplated 
by  the  lien  law  would  be  materially  changed  if  such  redemption 
were  made  applicable  to  sales  under  this  statute. 

But  whatever  view  may  be  taken  of  this  question  prior  to  the 
act  of  1855  (Laws,  760,  ch.  404),  there  can  be  no  doubt  of  the 
intention  under  that  statute.  The  first  section  prescribes  the 
form  of  the  judgment  to  be  a  direction  "  of  the  sale  of  the  de- 
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fendanfs  interest  in  the  land  and  premises  upon  which  the  lien 
exists,  to  the  extent  of  the  owners  right  at  the  time  of  filing  of 
the  notice  of  the  law"  and  directs  a  distribution  of  the  proceeds 
in  part,  and  the  surplus  to  be  brought  into  court.  It  also  pro- 
vides for  a  distribution  of  such  residue  by  the  court. 

Section  4  directs  that  such  sale  shall  be  made  subject  to  all 
prior  liens,  unless  the  persons  holding  them  are  made  parties,  in 
which  case  the  court  is  to  settle  their  respective  rights. 

These  provisions  are  intended  more  clearly  to  assimilate  the 
proceedings  under  this  act  to  the  foreclosure  of  a  mortgage,  and 
I  think  it  must  be  governed  by  the  same  rules. 

It  may  be  well  doubted  whether,  under  the  act  of  1855,  there 
is  now  any  necessity  to  issue  an  execution  merely  for  the  sale  of 
the  defendant's  interest,  if  no  costs  or  other  moneys  are 
to  be  collected.  The  act  speaks  of  sales  of  the  defendant's  inter- 
est under  the  judgment  which  specially  directs  the  sale ;  and  the 
change  which  is  made  by  the  statute,  or  rather  the  legislative 
interpretation  given  by  that  to  the  former  statute,  might  warrant 
a  proceeding  in  this  case,  the  same  as  in  the  case  of  foreclosure 
of  mortgages. 

The  motion  is  granted  and  without  costs.* 

*  The  case  of  Smith  a.  Corey  afterwards  came  before  Judge  Ingraham,  at  the 
Bame  term,  upon  a  similar  motion  to  that  made  in  the  above  case  : — viz.,  to  compel 
the  sheriff  to  execute  a  deed  of  premises  sold  by  him  in  foreclosure  of  a  mechanic's 
lien.  The  motion  was  denied,  upon  grounds  which  appear  in  the  following  ex- 
tract from  the  opinion : 

INGRAHAM,  F.  J.,  after  stating  the  facts. — For  the  reasons  stated  in  the  case  of  Ran- 
dolph a.  Leary,  decided  by  me  at  this  Term,  February,  1857,  I  am  of  the  opinion 
that  the  judgment  was  not  erroneous  ;  that  the  sale  of  the  defendant's  interest  is 
absolute ;  that  the  defendant  has  no  right  of  redemption ;  and  that  the  sheriff 
should  execute  the  deed  as  required  by  the  plaintiff  in  this  motion.  I  refer  to  my 
opinion  in  that  case  for  the  reasons  upon  which  it  is  founded. 

There  is,  however,  a  difficulty  in  this  case  which  prevents  the  granting  of  this 
motion.  On  referring  to  that  certificate  of  sale,  I  find  that  the  sheriff  sold  the 
property  described  and  not  the  interest  of  the  defendant  in  the  property  on  the  day 
of  filing  the  notice,  as  directed  by  the  judgment ;  that  such  property  was  sold 
also  subject  to  mortgages  and  judgments  thereon  ;  and  an  order  directing  the 
sheriff  to  give  a  deed  of  the  premises  as  sold,  would  direct  a  conveyance  of  the 
property,  and  not  of  the  interest  of  the  defendant  in  the  property  at  the  time  of 
filing  the  notice  to  create  the  lien. 

The  sale  in  this  form  was  erroneous,  and  not  warranted  by  the  judgment.  The 
statute  is  positive  in  directing  what  shall  be  sold.  Section  1  of  the  amendatory 
act  (Laws  of  1855,  760),  provides  that  the  judgment  shall  direct  the  sale  of  the 
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WILLIAMS  a.  SHAW. 

Supreme  Court,  First  District ;  Special  Term,  February,  1857. 
BILL  OF  PAKTICULAES. — CREDITS. 

A  plaintiff  is  not  bound,  in  giving  a  bill  of  particulars,  to  furnish  particulars  of 
offsets,  or  payments,  with  which  he  has  volunteered  to  credit  defendant  in  his 
complaint 

Motion  for  a  further  bill  of  particulars. 

The  complaint  in  this  action,  which  was  by  Francis  Y.  Wil- 
liams against  James  E.  Shaw,  alleged  the  sale  and  ^deli  very  to 
the  defendant,  at  various  times  during  the  year  1850,  of  build- 
ing materials  and  foundation  stone  of  the  value  $1,492.41 ;  and 
that  during  the  year  1850,  and  subsequent  thereto,  defendant 
made  various  payments  for  and  on  account  of  said  stone,  &c. ; 
and  that  after  deducting  such  payments,  there  was  still  a  balance 
due  to  the  plaintiff,  for  which  he  claimed  judgment. 

The  defendant  demanded  "  a  copy  of  the  account  alleged  in 
the  complaint,  and  a  bill  of  particulars  of  plaintiff's  claim,  &c." 

The  plaintiff  furnished  a  long  bill,  containing  the  amounts  of 
stone  delivered,  specifying  the  houses  for  which  they  were  used ; 
but  did  not  give  the  precise  dates  of  such  deliveries — mentioning 
only  the  months  and  year. 

The  defendant  now  moved  for  a  further  bill  of  particulars  and 
account.  An  affidavit  of  the  plaintiff  was  read  in  opposition  to 
the  motion,  to  show  that  it  was  not  in  his  power  to  state  the  dates 
of  the  transactions  with  greater  particularity  than  he  had  done. 

Larocque  <k  Barlow,  for  the  motion,  contended  that  the  dates 
of  delivery  should  be  given  with  particularity;  and  that  an 

interest  of  the  owner  in  the  land,  to  the  extent  of  the  right  of  the  owner  at  the 
time  of  the  filing  of  the  notice  of  lien.  Section  4  provides  that  such  sale  shall  be 
made  subject  to  any  prior  lien  existing  thereon.  It  is  not  necessary  to  sell  sub- 
ject to  mortgages  or  other  incumbrances ;  because  if  the  sale  is  properly  made  of 
only  the  defendant's  interest,  such  sale  must  be  subject  to  the  rights  and  interests 
of  any  other  person  in  the  premises. 

The  motion  must  on  this  account  be  denied,  and  a  re-sale  of  the  plaintiff's  in- 
terest ordered. 
VOL.  IV.— 14 


210  ABBOTTS'  PRACTICE  REPORTS. 

Lorillard  a.  Lorillard. 

account  of  the  various  payments  made  by  the  defendant,  and  re- 
ferred to  in  the  complaint,  should  also  be  given. 

Frederick  G.  Burnham  opposed. — I.  The  bill  already  served 
states,  with  sufficient  particularity,  the  amounts,  dates,  &c.,  of 
the  delivery  of  the  stone.  (Brown  v.  "Williams,  4  Wend.,  360  ; 
Humphrey  v.  Cortelyou,  4  Cow.,  54 ;  Graham's  Pr.,  517.) 

II.  The  plaintiff,  in  his  bill  of  particulars,  need  not  state  the 
credits  or  payments  made  to  him  by  defendant.  The  English 
rule  requires  this ;  but  the  rule  in  this  State  is  different.  (Ryck- 
man  v.  Haight,  15  Johns.,  221 ;  Gay  v.  Gary,  9  Cow.,  45 ;  Gra- 
ham's Pr.,  514.) 

PEABODY,  J. — Plaintiff  is  not  bound  to  furnish  particulars  of 
set-offs  or  payments  by  defendant,  with  which  he  volunteers  to 
credit  him  in  his  complaint.  As  to  particulars  of  plaintiff's 
claim,  he  swears  he  has  given  them  as  fully  as  he  can,  and  all 
he  has  of  them ;  and  though  they  are  somewhat  vague,  perhaps 
nothing  more  can  be  required  of  him. 

The  motion  for  further  particulars,  in  both  its  branches,  must 
be  denied ;  but  without  costs. 


LORILLARD  a.  LORILLARD. 

Supreme  Court,  first  District ;  General  Term,  February,  1857. 
RECEIVER. — LEASES  BY. — DUTIES  OF,  RESPECTING  TENANT. 

A  receiver  of  real  estate  to  lease  it  and  collect  the  rents  and  out  of  them  to  pay 
annuities  charged  upon  the  land,  leased  it  for  twenty  years.  The  tenant,  who 
was  insolvent,  assigned  his  whole  term,  save  one  day  ;  and  thereafter,  the  rent 
having  become  two  years  in  arrear,  an  order  was  made  by  the  special  term,  on 
the  petition  of  the  receiver,  and  with  the  consent  of  three-fifths,  in  amount,  of 
the  parties  interested  in  the  land,  authorizing  the  receiver  to  accept  a  surrender 
of  the  lease  from  the  assignee,  and  to  execute  a  new  lease  to  him,  at  a  reduced 
rent  which  had  been  agreed  upon  by  the  parties,  on  the  assignee's  paying  the 
arrears  of  rent  due  from  his  assignor.  There  was  no  proof  that  the  property 
had  fallen  in  value. 

Held,  On   appeal  from  this   order  to  the  general  term — 1.  That  the  court 
would  not  sanction  this  arrangement. 
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2.  That,  under  the  circumstances,  and  upon  the  facts  in  proof  respecting 
the  value  of  the  property,  the  only  fair  test  of  the  value  was  an  auction. 

8.  That  if  the  assignee  would  surrender  the  lease  and  pay  the  arrears,  he 
might  be  discharged  from  further  liability;  and  in  such  case  the  receiver 
should  proceed  to  lease  the  premises  by  auction ;  but  if  he  would  not  do 
this,  the  receiver  should  proceed  to  recover  possession  of  the  lands. 

4.  Whether  the  assignee  of  the  lease  might  not  be  held  liable  to  the  re- 
ceiver for  the  rents  in  this  case — Query  ? 

5.  Whether  the  court  may  not  grant  summary  relief  against  the  tenant  of 
a  receiver  of  the  court,  as  being  one  holding  under  the  court,  and  subject  to 
its  jurisdiction — Query  ? 

Appeal  from  an  order  of  the  special  term,  authorizing  a  re- 
ceiver to  accept  a  surrender  of  premises  leased  by  him,  and  to 
grant  a  new  lease,  at  a  reduced  rent. 

On  the  division  of  the  estate  of  one  George  Lorillard,  certain 
lots  on  Broadway  and  West-street,  in  the  city  of  New  York,  were 
placed  in  charge  of  Nicholas  Dean,  as  receiver  of  the  then  Court 
of  Chancery,  to  let  the  same,  and  receive  the  rents  and  pay  ex- 
penses ;  and  out  of  the  balance  to  pay  certain  annuities,  charged 
by  the  will  of  Lorillard  upon  his  real  property.  One  of  these 
lots,  No.  212  Broadway,  was  leased,  by  the  receiver,  to  one 
Hudson.  An  application  was  made  to  the  court,  at  special  term, 
by  one  Davis,  the  successor  of  Dean  in  the  receivership,  and 
Francis  Morris,  assignee  of  the  lease,  for  an  order  authorizing 
the  receiver  to  accept  a  surrender  of  the  lease,  and  to  make  a 
new  one,  at  a  reduced  rent.  The  circumstances  on  which  the 
application  was  based  appear  fully  in  the  opinion  of  the  general 
term.  The  application  having  been  granted,  the  parties  inter- 
ested in  the  land,  and  in  the  annuities  charged  upon  it,  now  ap- 
pealed to  the  general  term. 

Benj.  T.  Kissam,  for  the  appellants. — I.  The  receiver  ought 
not  to  have  made  this  application,  nor  originated  these  proceed- 
ings. (Woodward  v.  Woodward,  Hayes  cfe  <7i,  126  ;  Parker  v. 
Dunn,  8  Beav.,  497;  Ireland  v.  Eade,  7  /5.,  55;  Richards  v. 
Goold,  7  Irish  E%.,  209 ;  Callaghan  v.  Reardon,  Sausse  &  S. 
Ch.  7?.,  682 ;  Robinson  v.  Shearer,  Hayes  &  J.,  799.) 

II.  The  court  never  interferes  with  the  obligations  of  its  tenants, 
and  invariably  refuses  either  to  release  parties  who  have  made 
bad  speculations,  or  make  any  abatement  in  amount  of  rent ; 
(Robinson  v.  Shearer,  Hayes  <&  «7.,  799 ;  Woodward  v.  Wood- 


212  ABBOTTS'  PRACTICE  REPORTS. 

Lorillard  a.  Lorillard. 

ward,  7J.,  126  ;  Matter  of  O'Neill's  Minors,  Sausse  &  £,  686 ; 
Fitzgibbon  v.  Flynn,  1 £.,  687 ;  Evans  v.  Taylor,  75.,  681 ;  Davis 
v.  Cotter,  /J.,  685  ;)  even  in  case  the  parties  interested  in 
the  estate  do  not 'oppose.  (Maguire  v.  Richards,  Sausse  &  /£, 
690.) 

III.  The  plain  and  simple  duty  of  the  receiver  is  to  collect 
the  rents,  and  to  take  such  legal  measures  to  compel  the  pay- 
ment thereof  as  may  be  necessary.    (Callaghan  v.  Reardon, 
Sausse  &  /£,  682 ;  Clarke  v.  Fisher,  /J.,  684 ;  Robinson  v.  Shearer, 
Hayes  &  J.,  799.)     Mr.  Morris  is  the  beneficial  owner  of  the 
lease,  has  attorned  to  the  receiver,  is  the  tenant  of  the  court,  and 
can  be  compelled  to  pay  the  rent  by  attachment.     (Angell  v. 
Smith,  9  Yes.,  335 ;  Davidson  v.  Armstrong,  1  Hog.,  253  ;  Nason 
v.  Blennerh asset,  /&.,  402 ;  Newman  v.  Mills,  /&.,  291 ;  Cane  v. 
Bloomfield,  /&.,  345.)     If  for  any  cause  the  rent  could  not  be 
collected  from  lessee  or  his  assignee,  then  the  receiver  should 
have  re-entered  at  once  upon  non-payment  thereof,  under  2  Re- 
vised Statutes,  3  ed.,  603,  §  28. 

IV.  The  arrangement  between  Mr.  Dean  and  Mr.  Morris  is 
contrary  to  all  established  rules  and  principles,  and  if  permitted 
to  become  a  precedent,  would  open  the  door  to  great  frauds,  and 
tend  to  bring  the  receiver  (as  in  the  present  case)  in  conflict  with 
the  very  parties  whose  interests  he  is  appointed  to  protect. 

V.  Private  arrangements  of  this  character  should  not  be  toler- 
ated.   If  the  property  is  to  be  again  leased  for  a  long  term  of 
years,  it  should  be  done  by  a  public  auction,  as  at  first ;  all  per- 
sons would  then  have  an  equal  chance,  and  the  true  value  of  the 
lease  ascertained. 

YI.  On  January  12,  1853,  a  lease  for  21  years  of  the  premi- 
ses in  question  (then  a  vacant  lot)  brought,  at  public  sale,  a 
clear  net  rental  of  $14,500 ;  the  purchaser  agreeing  to  erect  a 
building  thereon  at  a  cost  of  not  less  than  $10,000,  to  insure, 
and  assign  the  policy,  and  to  surrender  the  improvements  at  the 
termination  of  the  lease,  without  compensation.  It  is  certainly 
reasonable  to  presume  that  if  a  lease  of  the  same  lot,  with  a  five- 
story  building  thereon,  were  now  put  up  at  public  auction,  it 
would  bring,  at  least,  a  clear  net  rental  of  $14,500,  with  the 
same  covenants  as  are  contained  in  present  lease. 

VII.  Propriety  and  expediency  should  never  be  made  the 
basis  of  a  judgment  of  the  court,  in  a  case  where,  on  the  one  hand. 
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the  powers  and  duties  are  clear,  and  well  defined  by  law,  and  on 
the  other  hand,  the  responsibilities,  liabilities,  and  consequences 
are  equally  well  defined  and  established. 

VIII.  There  is  nothing  whatever  in  the  evidence  to  show  that 
it  is  proper  or  expedient  for  the  receiver  to  accept  Mr.  Morris's 
proposal.  On  the  contrary,  there  is  much  to  show  that  it  is  not 
pioper  nor  expedient. 

A.  P.  Man,  for  the  respondent. — I.  It  is  clearly  expedient  to 
make  the  lease  to  Mr.  Morris ;  and  the  order  below  should  be 
affirmed. 

II.  The  primary  consideration  in  the  management    of  the 
property  is,  to  provide  a  safe  and  permanent  income  to  meet  the 
annuities :  and  this  is  to  be  done,  first,  for  the  security  of  the 
annuitants  themselves;   and  second,  to  relieve  the  other  real 
property  of  George  Lorillard ;  the  annuities  being  a  legal  charge 
upon  the  whole. 

III.  More  than  three-fifths  in  amount  of  all  the  parties  in  in- 
terest have  expressly  concurred  in  this  application  of  the  receiver. 
It  is  not  necessary,  in  such  cases,  nor  can  it  be  expected,  that  all 
the  numerous  parties  should  consent. 

IV.  The  property  is  in  the  custody  of  the  court,  and  the  court 
has  entire  control  over  it. 

V.  There  is  no  force  in  the  suggestion  that  the  receiver  should 
have  taken  forcible  legal  possession  of  the  premises  before  treat- 
ing for  a  new  lease.     That  would  have  violated  the  arrangement 
made  by  Dean,  and  would  have  absolved  Morris  from  all  obli- 
gation to  fulfil  it  on  his  part.    The  present  arrangement,  involv- 
ing a  voluntary  surrender  of  the  old  lease,  is  better  than  to  have 
entered  by  legal  process. 

VI.  There  is  no  legal  question  involved  in  this  proceeding ;  it 
is  simply  a  question  of  sound  judgment  and  expediency.     Re- 
garded in  that  light,  it  is,  in  every  point  of  view,  the  most  eligible 
arrangement  that  can  be  made.    The  original  lessee  is  utterly 
irresponsible ;  and  it  is  clear  that  Moms  is  not  liable  to  the 
receiver  fur  the  arrears  of  rent  now  due.    Those  arrears  amount, 
allowing  until  February  1, 1857  for  the  procuring  a  new  tenant, 
to  $15,000 ;  and  the  payment  of  this  amount,  collectable  only 
from  Hudson,  but  which  Morris  agrees  to  assume  on  taking  the 
new  lease,  are  equivalent  to  a  bonus  of  $15,000  in  advance  from 
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any  other  tenant,  taking  from  February,  1857  at  the  terms  pro- 
posed by  the  order.  This  bonus,  and  the  yearly  rent  of  $8,000, 
are  nearly  equivalent  to  a  lease  for  $1,000  for  the  remaining 
seventeen  years  of  the  term. 

BY  THE  COURT.* — MITCHELL,  J. — Mr.  Dean,  the  receiver  of 
certain  real  estate  in  this  cause,  pursuant  to  an  order  of  the 
court,  in  January,  1853,  executed  a  lease  of  the  property  on  the 
northeast  corner  of  Broadway  and  Fulton-street,  to  E.  H.  Hud- 
son, for  twenty  years  from  May  1,  following,  unless  certain  an- 
nuitants should  sooner  die,  at  the  annual  rent  of  $4,500,  payable 
quarterly;  the  lessee  to  pay  all  taxes  and  assessments,  and  to 
erect  a  building  to  cost  at  least  $10,000,  which  was  to  belong 
to  the  owners  of  the  land.  The  building  was  erected  at  a  cost 
of  about  $30,000,  probably  including  in  that  cost  interest  and 
rent  during  its  erection.  Francis  Morris  advanced  to  Hudson 
all  the  moneys  expended  by  him  on  the  premises,  and  as  his 
security,  took  an  assignment  of  the  lease,  in  March,  1853,  for 
the  whole  term,  save  only  one  day.  The  assignment  reserves  no 
rent  to  the  assignor ; — is  for  no  consideration  but  $1 ; — and  has, 
immediately  after  the  hdbendum,  a  clause  as  follows  :  "  subject, 
nevertheless,  to  the  rents,  covenants,  conditions  and  provisions 
therein  also  mentioned,"  with  a  proviso  that  Morris  might  sur- 
render at  the  end  of  three  years.  Morris  immediately  entered 
into  possession,  and  has  collected  all  the  rents ;  and  he  paid  the  an- 
nual rent  to  the  receiver  to  May  1, 1855,  inclusive.  He  found 
(as  is  said)  that  the  rents  received  by  him  would  not  pay  the 
ground-rent  and  taxes,  and  offered  to  the  receiver,  in  May,  1855, 
to  surrender  the  lease  and  take  a  new  one,  at  $8,000  a  year ;  and 
the  receiver  is  said  to  have  agreed  to  apply  to  the  court  for  au- 
thority to  make  such  arrangement.  In  August  following,  Morris 
paid  $2,000,  subject  to  the  completion  of  such  agreement.  Since 
that  time  he  has  paid  nothing,  but  has  received  the  rents  and 
retained  them.  Mr.  Dean  died  soon  after  that  date,  and  the 
present  receiver,  Ezra  P.  Davis,  was  appointed  in  his  place.  In 
September  last  he  applied  to  the  court  for  leave  to  carry  out  the 
arrangement  proposed  by  Morris,  so  as  to  take  effect  as  of  May 
1,  1855  ; — Mr.  Morris  thus  to  pay  the  back  rents  at  the  rate  of 
$8,000  a  year,  and  the  taxes  and  assessments. 

*  Present,  Mitchell,  Roosevelt,  and  Davies,  JJ. 


NEW-YOKK  215 


Lorillard  a.  Lorillard. 


A  little  more  than  three-fifths  in  interest  of  the  owners  of  the 
property  concur  in  the  application  of  the  receiver ;  nearly  two- 
fifths  in  interest  oppose  it.  The  referee  and  the  special  terra 
have  approved  it ;  still  it  appears  to  this  court  inexpedient  to 
give  its  assent  to  such  an  arrangement.  The  rent  of  $14,500  was 
obtained  at  auction,  some  persons  bidding  $14,000,  and  others 
running  it  up  from  that  sum,  by  $100  at  a  time,  to  the  last  bid 
of  $14,500.  There  is  no  evidence  that  property  has  since  fallen 
in  value,  or  that  if  the  same  trial  by  auction  should  be  made, 
the  same  rent,  or  one  far  exceeding  $8,000,  could  not  be  obtain- 
ed; except  that  witnesses  estimate  the  gross  annual  rents  at 
from  $10,500  to  $15,000,  and  the  annual  expenses  at  an  average 
of  about  $3,750.  The  same  witnesses  would  probably  have  put 
the  same  estimate  on  the  property  before  it  was  leased  at  auction ; 
and  yet  persons  bid  against  the  lessee  to  $14,000  and  $14,400, 
and  Mi\  Morris  thought  then  so  favorably  of  the  lease  as  imme- 
diately to  take  an  assignment  of  it  for  all  the  term  except  one 
day,  as  his  security  for  nearly  $30,000.  As  Hudson  is,  and 
probably  was  entirely  irresponsible,  Mr.  Morris  must  have  valued 
the  lease  as  worth  to  the  lessee  more  than  $30,000.  Other  per- 
sons may  estimate  it  in  like  manner  at  auction,  or  at  least  think 
that  after  the  $30,000  are  expended  on  the  premises,  they  can 
manage  it  so  that  it  will  pay  the  rent  obtained  at  auction  in 
1853,  before  that  money  was  expended  on  it. 

Under  these  circumstances,  the  court  considers  the  only  fair 
test  of  value  is  an  auction. 

It  is  said  that  Mr.  Morris  now  offers  to  pay  $8,000  per  an 
num,  now  in  arrear  for  nearly  two  years,  and  the  taxes  and  as- 
sessments for  the  same  period  ;  and  that  for  this  advantage  to  the 
estate  the  three-fifths  owners  desire  to  complete  the  arrangement 
with  him  ;  and  that  he  cannot  be  made  liable  as  assignee,  as  the 
whole  term  was  not  assigned  to  him,  and  he  did  not  covenant 
to  pay  the  rent. 

It  is  not  necessary  to  decide  whether  he  could  be  liable  as  as- 
signee or  not,  under  the  circumstances  already  detailed,  and 
such  others  as  they  afford  ground  to  infer.  There  is  just  reason 
to  infer  that  Hudson  was  the  mere  instrument  of  Morris,  and 
that,  in  fact,  no  title  of  any  kind  was  intended  to  vest  in  him. 
Before  his  term  was  to  commence  he  had  transferred  hia  in- 
terest in  it  to  Morris  for  the  whole  period,  except  one  day  (the 
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exception  being  of  no  benefit  to  him,  and  only  intended  to  save 
Morris  from  liability  as  assignee)  ;  he  never  was  in  possession 
for  a  single  day,  or  expended  one  dollar  upon  the  premises  or 
received  one  dollar  from  it.  Morris  immediately  entered  into 
possession,  collected  all  the  rents,  and  paid  all  such  rent  as  has 
been  paid  to  the  lessor  ;  he  alone  offers  to  surrender  the  lease ; 
he  alone  has  received  and  kept  the  rents  since  May  1,  1855. 
Whether  liable  or  not,  under  these  circumstances,  in  the  old 
common  law  action,  as  assignee,  it  is  very  possible  that  he  may 
be  liable  now  in  a  complaint  showing  all  the  facts ; — his  liability 
to  Hudson,  Hudson's  irresponsibility,  and  that  the  assignment 
was  expressly  subject  to  payment  of  the  rents.  If  he  could  not 
be  made  liable  after  he  surrendered  the  premises,  it  may  be 
that  while  he  continued  in  possession  of  the  lands  thus  re- 
ceived by  him  expressly  subject  to  the  rents,  he  was  bound  to 
Hudson  to  pay  such  rents,  or,  at  all  events,  to  apply  the  rents 
received  by  him  to  such  payment ;  and  that,  under  our  present 
system,  the  lessor  could  enforce  in  his  own  favor  that  obligation 
to  Hudson. 

So  far,  the  rents  being  unpaid,  ejectment  lies  to  recover  the 
lands ;  and  as  Morris  is  the  person  in  possession  and  collecting 
the  rents,  may  they  not  be  collected  from  him  in  the  same 
action  under  a  claim  for  the  mesne  profits?  As  he  is  not  a  party 
to  these  proceedings,  the  court  does  not  choose  to  express  its 
opinion  definitely  on  these  matters. 

To  authorize  the  proposed  arrangement  would  encourage  Mr. 
Morris,  and  all  other  persons  tenants  under  a  lease  sanctioned 
by  this  court,  first,  to  refuse  to  pay  their  rents ;  next,  to  pro- 
pose to  substitute  inferior  obligations  in  place  of  those  they  had 
entered  into  ;  and  then  (as  in  this  case)  to  urge  that,  inasmuch 
as  they  had  taken  their  measures  from  the  beginning  to  reap  all 
the  benefits  of  the  lease  and  yet  to  evade  its  liabilities,  and  had 
kept  back  rents  which  they  had  collected  and  should  have  paid 
over,  for  nearly  two  years,  it  became  the  interest  of  the  parties 
to  acquiesce ;  and  they  might  thus  force  the  parties  and  the 
court  to  submit  to  their  terms.  If  Mr.  Morris  wishes  any  fa- 
vorable terms  from  the  court,  he  should  first  pay  all  the  rent  in 
arrear  at  the  rate  of  $3,000  a  year,  and  all  taxes  and  assess- 
ments, and  surrender  the  lease,  promising  a  surrender  from 
Hudson  also  ;  and  as  it  is  understood  that  the  parties  interested 
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are  willing  to  accept  this  inferior  sum,  then  he  might  be  dis- 
charged from  further  liability.  The  receiver  then  should  imme- 
diately advertise  the  premises  to  lease,  for  the  residue  of  the  term, 
at  auction,  on  the  same  terms  as  are  mentioned  in  the  present 
lease ;  except  that  the  lease  should  require  the  present  building 
to  be  sustained  or  a  new  one  equally  good  to  be  erected.  Se- 
curity should  also  be  required  for  the  payment  of  the  rent,  &c., 
either  by  one  or  more  sureties  or  by  a  deposit  of  some  kind. 

If  Mr.  Morris  does  not  consent  to  this,  the  receiver  should 
immediately  proceed  to  eject  him  and  the  occupants  under  him 
by  an  action  to  recover  the  lands  and  their  profits,  or  in  such 
other  way  as  he  may  be  advised.  It  is  not  proper  now  to  say 
whether  the  court  would  not  give  summary  relief  against  him, 
as  one  holding  under  the  court  and  subject  to  its  jurisdiction. 

The  order  appealed  from  should  be  modified  accordingly. 


SANGER  a.  VAIL. 

Supreme  Court',  Newburgh  Special  Term,  October,  1856. 
TRIAL. — NOTING  EXCEPTIONS. 

On  the  trial  of  a  cause,  the  defendant  objected  to  the  competency  of  a  witness 
offered  by  plaintiff,  and  the  objection  was  considered  and  overruled,  but  no  ex- 
ception, if  any  was  taken,  was  noted  in  the  judge's  minutes. 

Held,  on  settlement  of  a  case  made  by  defendant  on  appeal — 1.  That  it  was 
not  necessary  in  order  to  entitle  him  to  review  the  ruling  of  the  court,  that  he 
should  procure  the  exception  to  be  formally  noted  in  the  minutes. 

2.  That  the  affirmative  testimony  of  witnesses  that  an  exception  was  actually 
taken,  would  outweigh  the  negative  testimony  of  an  equal  number  who  testi- 
fied that  they  were  present  at  the  trial,  and  that  no  exception  was  taken. 

Settlement  of  a  case  upon  appeal. 

This  was  an  action  upon  a  note.  On  the  trial  the  plaintiff 
offered  a  witness  to  prove  the  handwriting  of  the  maker  of  tho 
note.  The  witness  was  objected  to  by  the  defendant ;  but  the 
objection  was  overruled  by  the  court,  and  the  witness  received. 

Judgment  being  rendered  in   favor  of  the  plaintiff,  the  de- 
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fendant  appealed  ;  and  served  a  case  upon  appeal,  setting  forth 
that  an  exception  was  taken  on  his  behalf,  on  the  trial,  to  the 
ruling  of  the  court  admitting  the  witness.  The  plaintiff  served 
several  amendments  to  the  case,  one  of  which  proposed  to 
strike  out  the  statement  that  such  exception  was  taken.  The 
case  now  came  before  the  court  for  settlement,  and  affidavits 
were  read  upon  both  sides  of  the  question  whether  the  defend- 
ant's counsel  did  or  did  not  except,  as  stated  in  their  case. 

M.  L.  Coll)  for  defendant. 

J.  M.  Martin,  for  the  plaintiff. — I.  No  exception  was  taken. 
This  appears — 1.  By  affidavits.  2.  By  the  clerk's  minutes.  3.  By 
the  minutes  of  counsel  for  defendant.  4.  By  the  minutes  of  coun- 
sel for  plaintiff.  5.  By  the  fact  that  defendant's  counsel  relied 
solely  for  success  on  the  weight  of  their  testimony,  and  did  not 
think  they  needed  exceptions. 

II.  If  an  exception  was  taken,  it  was  verbal,  and  cannot  be 
used  in  a  bill  of  exceptions.     1.  Because  it  was  not  so  stated 
as  to  be  understood  by  the   court    or   the   opposite   counsel 
(Daniels  a.  Patterson,  3    Comst.,  47,  51 ;    Jackson  a.  Hably, 
20  Johns.,  362 ;  1  Paine  &  D.  Pr.,  535).  2.  Because  it  was  not 
rendered  in  writing  at  the  time  of  taking  it  (2  Rev.  Stats.,  4  ed., 
669,  §  74 ;  Shepherd  a.  White,  3  Comst.,  32  ;  1  Paine  &  D.  Pr., 
532,  and  cases  cited ;  10  Johns.,  312 ;  Code,  §  265 ;  2  Dunl. 
Pr.,  642,  643). 

III.  If  an  objection  was  made  and  overruled,  it  is  of  no  avail 
unless  followed   by  an  exception  (Nichols  a.   Dusenbury,   2 
Comst.,  283 ;  Ward  a.  Ward,  2  N.  J.  R.,  699 ;  Geauga  Iron 
Company  a.  Street,  19  Ohio,  300 ;  Gessy  a.  Bountree,  2  Chase, 
[  Wis.]  R.  28). 

IV.  The  right  of  a  party  to  review  evidence  on  exception 
depends  on  his  taking  a  clear,  distinct,  well-defined  exception  in 
writing  at  the  trial ;  and  if  he  neglects  to  do  it  in  any  particu- 
lar, the  court  has  no  power  to  relieve  him  (Kimball  a.  Irish,  26 
Wend.  R.,  444). 

BROWN,  J. — At  the  trial  of  this  action  before  the  late  Mr. 
Justice  Rockwell,  the  defendant  objected  to  the  admissibility  of 
Daniel  W.  Townsend,  a  witness  examined  by  the  plaintiff  in  re- 
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gard  to  the  handwriting  of  the  defendant  to  the  note  which  was 
the  subject  of  the  action.  The  court  heard  and  considered,  and 
finally  overruled  the  objection  and  received  the  evidence.  The 
defendant  in  his  proposed  case  asserts  that  he  excepted  to  this 
ruling  of  the  judge,  and  he  supports  his  assertion  by  the  posi- 
tive affirmative  testimony  of  five  witnesses,  two  of  whom  were  the 
counsel  employed  in  the  trial  of  the  action.  The  plaintiff  admits 
that  objection  was  made  to  the  reception  of  the  evidence  ;  that  it 
was  considered  and  overruled,  but  denies  that  any  exception 
was  taken  to  the  ruling  of  the  judge,  and  he  supports  his  view 
of  the  occurrence  by  the  testimony  of  five  witnesses,  two  of 
whom  are  the  counsel  who  tried  the  cause  for  the  plaintiff. 
Thus  we  have  a  conflict  of  evidence  upon  a  single  point. 

This  is  not  like  an  exception  taken  to  a  single  proposition  or 
a  series  of  propositions  in  the  charge  of  a  judge  to  a  jury.  Nor 
is  it  like  an  exception  taken  to  evidence  offered  and  rejected. 
In  both  these  instances  the  exception  is  requisite  to  signify  the 
dissent  of  the  party  taking  the  exception ;  and  in  the  case  of  a 
charge  to  a  jury  it  is  also  requisite  to  point  the  judge's  attention 
to  the  particular  proposition  excepted  to,  in  order  that  he  have 
an  opportunity  to  reconsider  and  perhaps  correct  what  he  has 
said.  The  case  of  a  party  who  objects  to  the  admission  of  evi- 
dence offered  by  his  adversary  and  has  his  objection  overruled, 
stands  upon  different  ground.  His  objection  signifies  his  dis- 
sent to  the  admission  of  the  evidence  in  the  strongest  possible 
terms,  and  it  also  brings  the  court  to  notice  and  adjudicate  upon 
the  identical  point  presented  by  the  objection.  The  entry  of  an 
exception  after  this  upon  the  judge's  minutes,  may  be  the  more 
formal  and  critical  mode  of  proceeding ;  but  it  answers  no  use- 
ful purpose  and  contributes  nothing  towards  the  attainment  of 
justice,  and  its  omission  prejudices  no  one.  For  these  reasons 
my  uniform  practice  at  the  circuit  is  to  note  an  exception  to  the 
charge,  and  also  to  evidence  offered  and  rejected ;  but  I  re- 
member no  instance  where  I  have  entered  an  exception  where 
an  objection  to  the  admission  of  evidence  has  been  overruled. 
I  uniformly  regard  the  objection  as  covering  the  whole  ground, 
and  entitling  the  party  making  it  to  the  full  benefit  of  it,  in 
order  to  review  the  question  decided  upon  appeal  or  on  a 
motion  for  a  new  trial.  I  attach  no  sort  of  consequence  to  tho 
fact  that  this  entry  is  not  noted  in  the  minutes  of  Mr.  Justice 
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Rockwell.  Had  I  been  trying  the  cause  I  should  not  have 
made  any  note  of  it ;  but  I  should  nevertheless  have  given  the 
objecting  party  the  full  benefit  of  it. 

The  evidence  procured  on  the  part  of  the  defendant  to  show 
the  exception  was  taken  is  positive  and  affirmative,  and  accord- 
ing to  the  well-known  rule,  is  of  more  weight  than  that  of  the 
plaintiff,  which  is  merely  negative.  Both  kinds  are  consistent 
with  each  other,  for  it  may  very  well  be  that  the  exception  was 
taken,  and  in  the  hurry  and  excitement  of  the  trial  may  not 
have  been  noticed,  or  if  noticed,  may  have  been  forgotten  by 
some  of  those  who  were  present.  I  am  satisfied,  from  a  con- 
sideration of  the  circumstances,  that  the  defendant's  counsel 
meant  in  good  faith  to  resist  the  introduction  of  the  evidence  to 
which  they  objected  ;  and  if  they  inadvertently  omitted  upon 
the  trial  to  do  all  that  might,  upon  strict  practice,  entitle  them 
to  the  full  benefit  of  their  objection,  I  should  still  think  the  case 
should  be  so  made  up  as  to  enable  them  to  review  the  question 
of  the  admissibility  of  the  evidence  of  the  witness  Townsend 
upon  appeal  or  motion  for  a  new  trial.  The  preponderance 
of  the  evidence,  however,  is  in  favor  of  the  case  made  by  the 
defendant  in  regard  to  the  particular  exception. 

The  plaintiff's  second  amendment  to  the  proposed  case  is  dis- 
allowed.* 


THE  TOWN  OF  GUILFORD  a.  CORNELL. 

Supreme  Court ;  Chenango  Special  Term,  February,  1857. 

INJUNCTION. — LIABILITY  OF  SURETIES. — OKDER  OF  CONTINUANCE. 

An  undertaking  was  given  upon  the  granting  of  an  injunction  in  an  action  in  the 
Supreme  Court,  conditioned  that  the  sureties  would  pay  to  the  defendants  such 
damages  as  they  might  sustain  by  reason  of  the  injunction,  "if  this  court  should 
finally  decide"  that  plaintiffs  were  not  entitled  thereto.  The  general  term  of 

*  From  this  order,  or  from  so  much  thereof  as  allowed  the  alleged  exception  of  the 
defendant  Vail  to  the  testimony  of  the  witness  Townsend  to  be  inserted  in  the 
case,  the  plaintiff  appealed.  The  appeal  was  heard  at  the  general  term,  held  at 
Brooklyn,  in  January,  1857,  before  Strong,  Birdseye,  and  Emott,  JJ.  The  order 
appealed  from  was  affirmed  with  costs. 


NEW-YORK.  221 


The  Town  of  Guilford  a.  Cornell. 


the  Supreme  Court  did  so  decide,  and  on  appeal  to  the  Court  of  Appeals  the 
judgment  of  the  general  term  was  affirmed. 

Held,  1.  That  the  sureties  were  bound  by  the  undertaking  executed,  precisely 
as  if  it  had  employed  the  language  prescribed  by  the  Code — "  if  the  court  shall," 
<fec. — and  so  were  bound  for  the  defendants'  damages,  although  the  final  decision 
•was  made  by  the  Court  of  Appeals,  and  not  by  the  Supreme  Court. 

2.  That  the  expenses  of  defendants  incurred  upon  the  appeal  to  the  Court  of 
Appeals  were  damages  sustained  in  consequence  of  the  appeal^  and  not  in  con- 
sequence of  the  injunction,  and  therefore  could  not  be  recovered  from  the  sure- 
ties, although  the  Supreme  Court  had  made  an  order,  pending  that  appeal,  that 
the  injunction  should  be  continued  until  the  decision  of  the  C6urt  of  Appeals. 
Where,  after  the  general  term  have  reversed  a  judgment  of  the  special  term 
granting  an  injunction,  they  make  an  order  continuing  the  injunction  until  the 
decision  of  the  Court  of  Appeals  upon  an  appeal  taken  from  their  decision,  such 
order  is  in  effect  a  new  injunction  ;  and  a  new  undertaking  must  be  given  ac- 
cordingly. The  sureties  upon  the  undertaking  given  upon  the  original  injunc- 
tion cannot  be  held  liable  for  damages  resulting  from  its  continuance. 

Motion  to  correct  the  report  of  a  referee. 

This  was  an  action  by  the  town  of  Guilford  against  Daniel 
Cornell,  Ransom  Clark,  and  the  Board  of  Supervisors  of  Che- 
nango  County. 

The  Board  of  Supervisors  of  the  County  of  Chenango  were 
proceeding  to  levy  and  collect  a  tax  of  upwards  of  two  thousand 
dollars,  of  the  taxable  inhabitants  of  the  town  of  Guilford,  for 
the  benefit  of  the  defendants  Cornell  and  Clark,  to  whom  the 
money  was  to  be  paid  when  collected.  The  town  of  Guilford 
obtained  an  injunction  in  this  action,  restraining  the  levying  and 
collecting  of  the  tax.  The  judge  who  granted  the  injunction 
took  a  written  undertaking,  pursuant  to  section  222  of  the  Code, 
which  was  executed  by  Samuel  A.  Smith  and  Henry  R.  Mygatt, 
as  sureties  for  the  plaintiff;  and  in  and  by  which  undertaking 
the  sureties  undertook,  in  the  sum  of  five  hundred  dollars,  that 
the  said  plaintiff  would  pay  to  the  defendants  so  enjoined  such 
damages,  not  exceeding  the  before-mentioned  sum,  as  they  might 
sustain  by  reason  of  the  said  injunction,  if  this  court  should 
finally  decide  that  the  said  plaintiff  was  not  entitled  thereto ; 
such  damages  to  be  ascertained  by  a  reference,  or  otherwise,  as 
the  court  should  direct. 

The  Supreme  Court  at  a  special  term  gave  judgment  in  favor 
of  the  plaintiff,  and  perpetually  enjoined  the  defendants  from 
levying  or  collecting  the  tax  of  the  taxable  inhabitants  of  the 
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town  of  Guilford.  The  defendants  appealed  to  the  general  term 
of  the  court,  where  the  judgment  of  the  special  term  was 
reversed  and  the  injunction  was  dissolved,  and  judgment  was 
given  against  the  plaintiff  for  costs. 

The  plaintiff  appealed  to  the  Court  of  Appeals  from  the  judg- 
ment of  the  general  term,  and  gave  the  undertaking  prescribed 
by  section  334  of  the  Code,  but  did  not  give  any  undertaking  to 
stay  the  execution  of  the  judgment  of  the  general  term.  After 
the  plaintiff  had  appealed  to  the  Court  of  Appeals,  the  plaintiff's 
counsel  moved,  at  a  general  term  of  the  Supreme  Court,  for  an 
order  continuing  the  injunction  theretofore  granted  in  the  action, 
until  the  decision  of  the  action  in  the  Court  of  Appeals.  This 
motion  was  granted,  and  the  injunction  was  ordered  to  stand 
until  the  further  order  of  the  court. 

The  Court  of  Appeals  affirmed  the  judgment  given  in  the 
action  by  the  general  term  of  the  Supreme  Court,  with  costs,  and 
adjudged  that  the  defendants  recover  interest  on  the  amount  of 
the  judgment  of  the  Supreme  Court  by  way  of  damages ;  and 
ordered  that  the  record  and  proceedings  be  remitted  to  the 
Supreme  Court,  there  to  be  proceeded  upon  according  to  law, 
and  the  same  were  duly  remitted  accordingly.  The  judgment  of 
this  court  upon  the  remittitur  was  that  the  judgment  of  the 
Court  of  Appeals  be  made  the  judgment  of  this  court ;  and  that 
the  defendants  Cornell  and  Clark  recover  against  the  plaintiff  the 
costs  of  the  appeal  in  the  Court  of  Appeals,  and  also  interest  on 
the  amount  of  the  judgment  of  the  Supreme  Court,  by  way  of 
damages ;  and  their  costs  of  the  appeal  in  the  Court  of  Appeals 
were  adjusted  at  $140.99,  and  they  were  adjudged  entitled  to 
execution  to  collect  such  costs. 

It  was  referred  to  a  referee  to  ascertain  the  damages  that 
the  defendants  had  sustained  by  reason  of  the  injunction.  He 
made  his  report  to  this  court  that  the  defendants  had  sustained 
damages  by  reason  of  the  injunction  to  the  amount  of  $322.50. 
He  included  in  such  damages  the  sum  of  $200,  which  the  de- 
fendants paid  to  D.  S.  Dickinson,  as  their  counsel,  for  two 
journeys  from  Binghamton  to  Albany  prepared  to  argue  the 
appeal,  and  for  arguing  it  in  the  Court  of  Appeals.  The  plain- 
tiffs' counsel  objected,  and  excepted  to  the  allowance  of  said 
$200. 

The  plaintiffs  now  moved  to  strike  out  of  the  referee's  report 
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the  allowance  of  this   counsel  fee.    The  defendants'  counsel 
asked  for  an  order  confirming  the  report. 

Henry  R.  Mygatt,  for  the  motion. 

Sherwood  S.  Merritt,  opposed, 

• 

BALCOM,  J. — Although  the  undertaking  of  the  plaintiffs'  sure- 
ties was  that  they  would  pay  to  the  defendants  such  damages  as 
they  might  sustain  by  reason  of  the  injunction  if  "  this  court" 
should  finally  decide  that  the  plaintiff  was  not  entitled  thereto, 
the  liability  of  the  sureties  is  the  same  as  it  would  be,  provided 
they  had  undertaken  to  pay  damages  if  the  court  should  finally 
decide  that  the  plaintiff  was  not  entitled  to  the  injunction.  It 
was  the  intention  of  the  sureties  to  bind  themselves  in  the 
manner  and  to  the  extent  required  by  the  statute,  to  enable  the 
plaintiff  to  obtain  the  injunction.  The  statute  provides  that  the 
party  who  procures  the  injunction  must  give  an  undertaking, 
with  or  without  sureties,  to  the  effect  that  he  will  pay  to  the 
party  enjoined  such  damages  as  he  may  sustain  by  reason  of  the 
injunction  if  "  the  court"  shall  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  (Code,  §  222.) 

When  this  court  decided  that  the  plaintiff  was  not  entitled  to 
the  injunction,  and  gave  judgment  in  favor  of  the  defendants,  the 
entire  force  of  the  injunction  was  spent  (Hoyt  a.  Carter,  7  How. 
Pr.  R.,  140).  It  was  then  a  vacated  order,  and  the  liability  of 
the  sureties  who  executed  the  undertaking  that  authorized  the 
judge  to  grant  it,  was  fixed.  It  is  true,  if  the  Court  of  Appeals 
had  reversed  the  judgment  of  this  court,  such  reversal  would 
have  absolved  the  sureties  from  all  liability  upon  the  undertak- 
ing. But  the  Court  of  Appeals  affirmed  the  judgment  of  this 
court ;  the  sureties  did  not  therefore  enjoy  the  good  fortune 
which  a  reversal  would  have  brought  them.  Now  are  they 
liable  upon  the  undertaking  for  the  damages  which  the  defend- 
ants have  sustained  by  reason  of  the  plaintiff's  appeal  from  the 
judgment  of  this  court  to  the  Court  of  Appeals.  I  am  of  the 
opinion  they  are  not  liable  to  pay  such  damages.  They  only 
bound  themselves  to  pay  to  the  defendants  such  damages  as  they 
might  sustain  by  reason  of  the  injunction.  The  judgment  of 
this  court  dissolved  the  injunction,  and  the  appeal  therefrom  to 
the  Court  of  Appeals  did  not  give  it  force  again.  (Hoyt  a.  Car- 
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ter,  7  How.  Pr.  7?.,  140.)  It  was  the  plaintiff's  appeal  to  the 
Court  of  Appeals,  and  not  the  injunction,  that  compelled  the 
defendants  to  employ  Mr.  Dickinson  to  go  to  Albany  and  argue 
the  cause  for  them  in  that  court.  The  injunction  was  struck  out 
of  existence  by  the  judgment  of  this  court,  and  it  was  perfectly 
harmless  in  the  subsequent  proceedings  upon  the  appeal. 

When  the  plaintiff  appealed  to  the  Court  of  Appeals,  no  under- 
taking was  given  except  the  one  required  by  section  334  of  the 
Code,  and  that  did  not  have  the  effect  to  stay  the  defendants' 
proceedings  for  the  enforcement  of  the  judgment  of  this  court ; 
nor  did  such  undertaking,  or  the  plaintiff's  appeal  to  the  Court 
of  Appeals  prevent  the  levying  and  collecting  of  the  disputed 
tax  of  the  taxable  inhabitants  of  Guilford.  Whoever  signed  that 
undertaking  agreed  that  the  plaintiff  would  pay  all  costs  and 
damages  which  might  be  awarded  against  the  plaintiff  on  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars,  and  nothing 
more  (Code,  §  334). 

But  it  is  claimed  that  the  sureties  who  executed  the  under- 
taking for  the  injunction  are  liable  to  pay  Mr.  Dickinson's 
counsel  fees  for  arguing  the  cause  for  the  defendants  in  the 
Court  of  Appeals,  because  this  court  made  an  order  continuing 
the  injunction  until  the  decision  of  the  action  in  the  Court  of 
Appeals.  It  is  not  necessary  to  inquire  whether  this  court  had 
the  power  to  make  that  order,  for  I  am  of  the  opinion  the  order 
did  not  make  the  sureties  liable  for  any  damage  that  the  defend- 
ants have  sustained  by  reason  of  the  plaintiff's  subsequent  pro- 
ceedings in  the  action.  That  order  was  a  new  injunction,  and  a 
new  undertaking  to  pay  the  damages  which  it  might  occasion  to 
the  defendants  should  have  been  required  by  them,  and  given  by 
the  plaintiff.  All  injunctions  are  but  the  orders  of  the  judges  or 
courts  that  grant  them  (Code,  §  218).  The  order  continuing  the 
injunction  is  as  much  a  new  injunction  as  it  would  be  if  it  had 
stated,  in  so  many  words,  that  all  proceedings  on  the  part  of  the 
defendants  for  the  levy  or  collection  of  the  disputed  tax  were 
stayed  until  the  decision  of  the  action  in  the  Court  of  Appeals. 
The  reference  to  the  defunct  injunction  in  the  order  was  made 
to  save  the  trouble  of  rewriting  it ;  such  reference  did  not  vary 
the  legal  effect  of  the  order,  or  wipe  out  the  annihilating  force  of 
the  judgment  of  this  court  upon  the  injunction.  The  order 
created  a  new  injunction  out  of  the  defunct  one  ;  and  it  must  be 
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regarded  as  a  new  injunction,  and  not  as  reinstating  the  defunct 
one,  from  the  time  it  was  dissolved  by  the  judgment  of  this 
court.  The  general  rule  is,  that  whenever  a  second  injunction 
order  is  made  to  supply  the  place  of  one  that  has  been  vacated 
or  has  become  inoperative  by  reason  of  a  judgment  in  the  action, 
a  new  undertaking  must  be  given ;  or  the  party  who  is  injured 
by  the  second  order  has  no  remedy  for  the  injury  except  by  the 
recovery  of  costs  against  the  party  that  obtains  it,  if  he  succeeds 
in  getting  it  vacated.  And  when  an  injunction  is  annulled  by  a 
judgment  in  the  action  in  which  it  was  obtained,  nothing  short 
of  a  reversal  or  vacatur  of  the  judgment  will  revive  it,  so  as  to 
bind  the  sureties  for  it,  against  the  consequences  of  its  further 
continuance  by  a  subsequent  order. 

The  order  of  this  court,  which  in  terms  continued  the  injunc- 
tion that  was  destroyed  by  the  judgment  previously  rendered  in 
the  action,  did  not  affect  the  liability  of  the  sureties  who  signed 
the  undertaking  for  such  injunction,  any  more  than  a  simple 
order  staying  proceedings  on  the  part  of  the  defendants  upon 
the  judgment,  without  any  reference  to  such  injunction,  would 
have  affected  their  liability.  So  long  as  the  judgment  that 
annulled  the  injunction  remained  in  full  force,  it  was  not  in  the 
power  of  this  court,  or  of  any  other  court,  to  extend  the  liability 
of  the  sureties  who  executed  the  undertaking  for  the  injunction, 
so  as  to  cover  damages  which  the  defendants  sustained  by  reason 
of  the  granting  of  a  subsequent  injunction  order  in  the  action. 
Neither  the  name  nor  the  wording  of  the  second  injunction 
order  can  affect  the  sureties.  The  judgment  in  the  action  limit- 
ed their  liability,  and  it  cannot  be  extended  without  their  con- 
sent. 

The  report  of  the  referee  must  be  set  aside,  so  far  as  it  allows 
the  defendants  $200  damages  for  money  that  they  paid  to  Mr. 
Dickinson  for  two  journeys  from  Binghamton  to  Albany  prepared 
to  argue,  and  for  arguing,  the  appeal  in  the  Court  of  Appeals. 
But  as  to  the  residue  of  the  damages  allowed  by  the  referee,  the 
report  must  be  confirmed.  No  costs  of  the  motion  are  given  to 
the  plaintiff,  because  none  are  claimed  in  the  notice  of  the  motion, 
and  none  were  claimed  upon  the  argument. 

VOL.  IV.— 15 
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THE  BANK  OF  WILMINGTON  a.  BARNES. 

Supreme  Court,  First  District /  Special  Term,  February,  1857. 

DEMURRER. — WHEN  FRIVOLOUS. 

The  fact  that  a  demurrer  is  manifestly  not  well  taken  upon  authority,  doea  not  of 
itself  of  course  render  the  demurrer  frivolous. 

Motion  for  judgment  on  a  demurrer  as  frivolous. 

This  was  an  action  for  money  lost  to  plaintiffs  by  reason  of 
certain  false  and  fraudulent  representations  made  by  defendant 
of  the  solvency,  &c.,  of  a  party,  by  which  plaintiffs  were  induced 
to  give  him  credit,  whereby  they  sustained  damage  to  the  amount 
of  such  credit.  There  was  a  general  demurrer  to  the  complaint. 
The  cause  assigned  on  the  argument  was,  that  the  complaint  did 
not  show  or  state  any  privity  between  plaintiffs  and  defendant ; 
and  indicated  that  there  was  none,  the  representations  having 
been  made,  not  to  plaintiffs,  but  to  an  agent  of  the  party  who 
wished  to  get  the  credit  by  getting  plaintiffs  to  discount  notes 
held  by  him. 

Fullerton  &  Dunning,  for  the  motion. 
J.  T.  Brady,  opposed. 

PEABODY,  J. — The  demurrer  is  clearly  not  well  taken,  but 
whether  under  the  practice  it  is  frivolous,  is  by  no  means  so 
clear.  In  the  case  of  Allen  a.  Addington  (7  Wend.,  1),  the 
point  here  raised  is  expressly  decided  adverse  to  the  demurrer ; 
and  if  the  fact  that  a  demurrer  is  manifestly  not  well  taken  on 
authority  makes  it  frivolous,  this  demurrer  cannot  survive  this 
motion. 

But  I  am  not  sure  that  every  such  demurrer  is  frivolous,  and  I 
am  much  inclined  to  doubt  whether  the  principle  on  which  this 
is  based  would  not,  in  the  absence  of  this  authority,  be  worthy 
of  consideration,  and  a  demurrer  on  that  ground  worthy  of  ar- 
gument and  deliberation.  I  think  it  would.  With  a  knowledge 
of  this  case  a  pleader  would  however  be  liable  to  the  charge  of 
frivolousness,  perhaps,  unless  (which  is  not  the  case  here)  he 
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should  justify  himself  by  an  attack  on  the  case  with  some  pros- 
pect of  success,  as  not  being  well  founded  in  principle.  There 
is  nothing  absurd  in  the  proposition  that  a  party  falsely  recom- 
mending another  to  A.  without  any  interest  adverse  to  or  even 
knowledge  of  B.,  shall  not  be  responsible  for  any  damage  that 
B.  may  sustain  from  being  misled  by  the  certificate  of  A.,  based 
on  the  recommendation  received  from  such  party.  The  party 
charged  is  held  liable  (if  at  all)  for  the  false  statement  made 
with  fraudulent  intent;  and  where  he  had  no  interest  to  defraud 
the  party  ultimately  damnified,  it  does  not  follow,  from  any  pro- 
cess of  reasoning  so  plain  that  "  he  that  runs  may  read,"  that  he  is 
liable  to  a  stranger  to  whom  he  made  no  statement,  and  towards 
whom  he  entertained  no  fraudulent  intent.  There  is,  however,  a 
decision  directly  in  point  adverse  to  the  demurrer.  It  is  therefore 
clearly  bad,  and  while  I  entertain  very  considerable  doubt  about 
the  matter,  I  am  inclined  to  allow  the  motion,  at  least  so  far  as 
to  order  judgment  for  plaintiff,  unless  defendant  within  one  day 
after  service  of  a  copy  of  this  answer  give  notice  to  plaintiff 
that  he  will  answer  within  five  days,  defendant  to  take  short 
notice  of  trial,  if  required,  for  March  term,  and  to  pay  forthwith 
the  costs  of  this  motion. 
Order  accordingly. 


HATHORN  a.  HALL. 

Supreme  Court,  First  District ;  Special  Term,  February,  1857. 
ARREST. — AFFIDAVIT. — DISCHARGE. 

Where  an  order  of  arrest  is  granted  on  plaintiff's  own  affidavit,  and  a  discharge 
is  moved  for  solely  on  the  original  papers,  the  affidavit  of  plaintiff,  being  uncon- 
tradicted,  is  to  be  taken  as  true ;  but  it  is  to  be  strictly  construed  against  plaintiff. 

Defendant  discharged  from  arrest ;  on  the  ground  that  the  allegations  of  the  plain- 
tiff's affidavit,  on  which  alone  the  arrest  was  ordered,  were  insufficient  to  es- 
tablish an  intent  on  the  part  of  defendant  to  defraud  his  creditors. 

Motion  to  discharge  defendant  from  arrest. 

The  arrest  of  the  defendant  in  this  case  was  made  pursuant  to 
the  act  to  abolish  imprisonment  for  de'bt  and  to  punish  fraudulent 
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debtors,  passed  April  26,  1831 ;  and  the  warrant  was  allowed 
upon  the  ground  that  the  defendant  was  about  to  remove  his 
property  out  of  the  jurisdiction  of  the  court,  with  intent  to  de- 
fraud his  creditors ;  and  also,  that  he  was  about  to  dispose  of  his 
property  with  like  intent. 

The  plaintiff  was  a  creditor  of  the  defendant  upon  a  note. 

The  evidence  of  the  fraudulent  intent  charged  was  contained 
solely  in  the  plaintiff's  own  affidavit;  in  which  he  stated  the 
following  facts : — 

That  he  believed  defendant  was  about  both  to  remove  his 
property  and  to  dispose  of  it  with  intent  to  defraud,  &c. 

That  defendant  made  an  appointment  to  meet  plaintiff  on 
February  19,  1857,  which  he  did  not  keep. 

That  defendant  evaded  plaintiff  from  that  day  until  the  23d 
of  February. 

That  when,  on  the  23d,  the  defendant  had  an  interview  with 
plaintiff,  he  refused  to  pay  the  note,  and  said  he  never  meant  to 
pay  it;  admitted  that  he  had  property  in  stocks,  amounting,  at 
their  par  value,  to  $75,000  or  $80,000,  but  refused  to  transfer 
any  of  them  to  plaintiff  as  collateral  security  for  the  debt. 

That  he  spoke  to  plaintiff  about  selling  his  horses  and  car- 
riages, and  retiring,  with  his  wife,  from  all  active  business ;  and 
said  that  the  sale  of  said  property  was  already  advertised. 

That  defendant  declined  to  confess  a  judgment  for  the  claim,  and 
said  that  it  would  take  plaintiff  twenty  days  to  obtain  judgment. 

That  defendant  admitted  to  plaintiff  his  obligation  to  pay,  but 
said  he  did  not  intend  to  pay,  and  that  plaintiff  had  no  prospect 
of  getting  his  pay. 

And  plaintiff  stated  his  fear  that,  before  the  time  for  his  taking 
judgment,  the  defendant  would  have  made  such  disposal  of  his 
property  as  to  prevent  the  plaintiff  from  collecting  his  debt. 

PEABODY,  J. — The  affidavit,  on  which  alone  the  arrest  was 
ordered,  contains  plaintiff's  statement  of  his  own  case;  and  as 
defendant  moves  on  plaintiff's  papers  alone,  these  statements 
are  not  contradicted,  and  are  to  be  taken  as  true.  As  the  state- 
ments are  made  by  him,  however,  in  his  own  language  and  man- 
ner, and  in  his  own  behalf,  they  are  to  be  taken  as  made  in  the 
manner  most  favorable  to  himself  that  the  facts  would  permit ; 
and,  therefore,  are  to  be  construed  strictly  against  him. 
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Construing  them  in  this  manner,  do  they  afford  to  a  reasonable 
mind  satisfactory  evidence  that  defendant  is  about  to  remove  his 
property  out  of  the  jurisdiction  of  this  court,  or  to  dispose  of  it, 
with  intent  to  defraud  his  creditors  ?  All  that  plaintiff  states  on 
the  subject  is  derived,  he  says,  from  declarations  made  by  de- 
fendant, in  conversation.  Are  these  statements  inconsistent  with 
any  other  intent  than  that  imputed  to  defendant?  If  they  are 
so,  plaintiff's  case  is  made  out  If  not,  he  has  failed  to  make 
it  out 

The  defendant  refused  to  pay — said  he  never  intended  to  pay — 
that  he  had  property,  which  he  refused  to  transfer  as  collateral 
to  the  debt.  He  spoke  about  selling  his  horses  and  carriages, 
and  said  they  were  advertised  for  sale — declined  to  confess  a 
judgment — said  it  would  take  plaintiff  twenty  days  to  get  it — 
said  he  did  not  intend  to  pay,  and  that  plaintiff  had  no  prospect 
of  getting  it.  He  admitted  his  obligation  to  pay. 

These  things  we  must  assume  that  he  said.  He  probably  said 
much  more  also,  which  plaintiff  does  not  deem  it  necessary  to 
state ;  and  these  things  he  said,  not  at  any  one  time,  that  we 
know  of,  but,  perhaps,  at  many  different  times.  Not  in  the  order 
and  connection  in  which  they  are  here  stated,  perhaps ;  nor  are 
we  informed  under  what  circumstances,  or  in  what  connection 
any  one  or  more  of  these  admissions  was  made.  All  we  know 
is,  that  in  some  conversation,  at  some  time  or  other,  defendant 
stated  some  one  or  more  of  the  facts  above  narrated  ;  and  that  in 
the  conversations  he  has  had  with  plaintiff,  from  first  to  last, 
looking  them  all  through,  are  to  be  found,  among  others,  all  the 
declarations  here  imputed  to  him.  Now,  must  the  man  who 
could  have  uttered  these  things  have  intended  to  remove  or  dis- 
pose of  his  property  for  the  purpose  of  defrauding  his  creditors  ? 
Whether  he  is  rich  or  poor — embarrassed,  or  free  from  embar- 
rassment, able  or  unable  to  pay  his  debts — does  not  appear.  He 
has  property,  it  is  said ;  but  its  actual  value,  and  whether  of  any 
value,  and  whether  unembarrassed  and  in  his  own  possession,  or 
pledged  for  debts  with  others,  or  in  any  way  held  adversely  by 
them — does  not  appear. 

I  do  not  perceive  any  considerable  tendency  in  this  evidence 
to  establish  the  intent  imputed  to  defendant.  It  may  tend  to 
establish  other  facts  respecting  him,  not  creditable  to  the  strength 
of  his  moral  sense ;  though  I  think  that,  properly  scrutinized,  it 


230  ABBOTTS'  PKACTICE  REPORTS. 

Jamison  a.  Beecher. 

does  but  little  towards  even  that ;  but  if  it  does  tend  to,  or  does 
show  him  not  a  highly  honest  man,  it  does  not  necessarily  show, 
or  lend  strongly  to  show  the  intent  which  constitutes  the  grava- 
men of  the  charge  here. 

I  do  not  think,  therefore,  that  plaintiff  has  established,  by 
evidence,  the  intent  he  supposes  defendant  to  entertain,  and 
there  is  so  little  tendency  towards  that  end  in  this  evidence,  and 
there  are  so  many  other  modes  of  interpretation  applicable  to 
his  statements,  quite  as  consistent  with  the  ordinary  motives 
of  men  in  such  cases,  that  I  am  not  inclined  to  enter  at  large 
upon  a  consideration  even  of  those  which  most  naturally  suggest 
themselves. 

The  defendant  must  be  discharged,  and  he  is  entitled  to  costs 
of  this  motion. 


JAMISON  a.  BEECHER. 

Swpreme  Court,  First  District ;  Special  Term,  February,  185T. 
AFFIDAVIT. — CONSTRUCTION  OF. 

Where  one  of  several  plaintiffs  made  an  affidavit  on  which  to  obtain  an  attachment, 
in  which  he  stated  that  "  the  plaintiffs  aver"  certain  facts, — Held  that  this  was 
proof  by  affidavit  of  the  existence  of  those  facts  so  as  to  authorize  the  attach- 
ment. 

Motion  to  set  aside  a  warrant  of  attachment. 

This  action  was  brought  by  several  plaintiffs,  and  a  warrant  of 
attachment  was  granted  on  the  affidavit  of  one  of  them.  The 
defendant  now  moved  to  set  aside  that  warrant  for  insufficiency 
in  the  affidavit  on  which  it  was  founded.  The  point  in  which 
the  affidavit  was  considered  insufficient  was  this ;  that  at  one  pas- 
sage it  proceeded  thus — "  the  plaintiffs  aver  "  certain  facts. 

W.  T.  McCoun,  for  the  motion,  contended  that  to  state  that 
plaintiffs  averred  a  fact,  was  not  proof  by  affidavit  that  the  fact 
existed. 

Mr.  Jernigan,  opposed. 
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PEABODY,  J. — This  affidavit  certainly  seems,  as  claimed  by 
defendant,  not  to  state  the  facts,  but  to  state  rather  that  plain- 
tiffs aver  these  to  be  facts ;  and  this  would  be  the  case 
if  the  affidavit  were  made  by  another  person  than  one  ot 
the  plaintiffs  of  whom  it  speaks.  If  the  defendant  should 
say  of  other  persons,  "  they  aver"  certain  facts,  he  would  not 
thereby  depose  that  those  facts  existed,  but  that  the  persons 
spoken  of  averred  their  existence.  But  this  affidavit  is  made 
by  one  of  the  plaintiffs,  and  he  at  the  place  referred  to 
proceeds  to  say  that  the  plaintiffs  (he  himself  and  the  other 
plaintiffs)  aver  the  existence  of  these  facts.  If  plaintiffs  aver 
them,  deponent  as  one  of  the  plaintiffs  avers  them.  If  deponent 
avers  them  in  this  affidavit,  he  does  by  affidavit  show  their  ex- 
istence. It  does  therefore,  in  the  language  of  the  statute,  "  ap- 
pear by  affidavit "  that  they  exist.  The  term  plaintiffs  includes 
deponent  with  the  other  plaintiffs,  and  he  states  the  facts  as 
being  averred  by  himself  and  the  other  plaintiffs.  So  far  as  the 
deponent  is  concerned,  therefore,  the  meaning  of  the  language 
is  the  same  as  if  he  had  proceeded — "  this  deponent  avers,"  &c., 
&c.  He  now  says  in  effect,  that  he  and  the  other  plaintiffs 
all  aver.  He  makes  this  averment  under  oath,  and  this  he  does 
as  certainly  and  with  the  same  effect  as  if  he  had  not  coupled 
the  other  plaintiffs  with  himself  in  the  statement.  In  effect 
then,  he  says,  "  this  deponent  avers ;"  and  this  form  of  expres- 
sion is  almost  the  same  as  that  in  most  common  use,  "  this  depo- 
nent says,"  which  would  be  deemed  entirely  satisfactory  to  the 
most  critical.  I  think,  therefore,  that  the  existence  of  the  facts 
does  "  appear  by  affidavit,"  and  that  the  jtistice  who  granted 
the  warrant  was  authorized  to  grant  it;  that  it  is  sufficiently 
sustained  by  the  affidavit,  and  consequently  that  this  motion  to 
discharge  it  must  be  denied.  But  as  there  was,  in  the  informality 
relied  on,  sufficient  to  lead  defendant  to  make  the  motion,  it 
must  be  denied  without  costs 
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HARISTES  a.  TRIPP. 

Supreme  Court,  First  District ;  Special  Term,  February,  1857. 
COMPLAINT  ON  INFORMATION  AND  BELIEF. — VERIFICATION. 

Where  all  the  allegations  in  the  complaint  are  made  upon  information  and  belief, 
a  verification  to  the  effect  that  the  party  "  believes  it  to  be  true,"  is  sufficient 

Motion  to  vacate  a  judgment  for  irregularity. 

The  complaint  in  this  action  was  entirely  upon  information 
and  belief.  In  the  affidavit  of  verification,  which  was  made  by 
one  of  the  plaintiffs,  the  affiant  stated  that  "  he  believes  it  to 
be  true ;  all  the  allegations  therein  being  made  on  information 
and  belief."  The  defendant  served  an  answer  in  due  time,  but 
it  was  unverified ;  and  plaintiff's  attorney  accordingly  returned 
it,  and  entered  judgment  as  upon  failure  to  answer. 

Defendant  now  moved  to  set  aside  the  judgment  as  irregular. 

H.  P.  Fessenden,  for  the  motion,  contended  that  the  verifica- 
tion of  the  complaint  was  insufficient,  and  that  defendant  was, 
therefore,  entitled  to  serve  an  unverified  answer. 

John  E.  Burrill,  opposed. 

PEABODY,  J. — The  Code  (§  157)  requires  the  verification  of  a 
pleading,  when  made,  to  "  be  to  the  effect  that  the  same  is  true, 
to  the  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  on  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true."  Every  verification,  to  comply  with 
the  Code,  must  be  to  this  effect;  and  any  thing  short  of  this  is 
not  a  verification  within  the  meaning  of  the  Code.  The  Code 
says  "  to  the  effect,"  not  in  the  form  or  language,  much  less  in 
the  precise  words.  Then  where  the  matters  in  a  pleading  are 
stated  on  information  and  belief  throughout,  and  the  party  verify- 
ing says  that  he  believes  it  to  be  true,  does  he,  in  "  effect,"  say 
"  as  to  the  matters  therein  stated  on  information  and  belief,  he 
believes  it  to  be  true  "  ? 

It  seems  to  me  that  it  is  perfectly  certain  that  he  does  so.    I 
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can  hardly  conceive  of  any  thing  more  entirely  beyond  cavil. 
As  to  the  verification  in  respect  to  matters  stated  on  the  party's 
knowledge,  all  inquiry  here  would  be  impertinent,  as  there  are 
none  stated  in  that  manner  in  this  complaint.  Perhaps  no  devi- 
ation from  the  formula  suggested  by  the  Code,  which  is  made 
to  apply  to  both  the  modes  of  statement,  has  ever  been  sanction- 
ed by  the  court ;  but  I  think  this  must  be.  There  are  two  modes 
of  stating  matters  in  a  pleading  recognized  by  the  Code.  The  one 
is  an  absolute  or  unqualified  averment.  As  to  this,  the  verification 
must  be  to  the  effect  that  it  is  true  to  the  party's  knowledge.  The 
other  mode  is  on  information  and  belief ;  and  as  to  this  the  verifi- 
cation must  be  to  the  effect  that  the  party  believes  it  to  be  true. 
The  happy  pleader  has  here  skilfully  separated  the  verification 
proper  for  matter  alleged  on  information  and  belief,  from  that 
proper  for  matter  alleged  without  that  qualification,  and  there- 
fore on  actual  knowledge ;  and  he  has  done  it  exactly  at  the 
proper  place,  for  there  cannot  be  a  reasonable  doubt,  that  with 
the  other  part  of  the  usual  affidavit  omitted,  he  has  given  just 
•what  is  properly  applicable  to  the  mode  of  averment  adopted 
in  the  pleading,  and  all  that  is  so  applicable. 

The  answer,  therefore,  was  irregular,  and  the  judgment  was 
correctly  entered.  There  is  no  irregularity,  and  the  motion,  so 
far  as  it  is  based  on  this  irregularity,  must  be  denied ;  but  there 
is  also  a  motion  to  be  let  in  to  answer  and  defend  on  the  merits, 
which  must  be  granted  on  the  usual  terms  of  payment  of  costs ; 
judgment  to  stand  as  security,  &c. 


BRADSTREET  a.  BAILEY. 

Supreme  Cov/rt,  First  District ;  Special  Term,  February ,  1857. 
BOOKS  AND  PAPERS. — ORDER  FOR  DISCOVERT. 

It  is  a  sufficient  reason  for  denying  a  petition  for  the  discovery  of  books  and 
paper*,  that  the  party  against  whom  the  order  is  made,  denies  under  oath  that 
the  books  or  papers  sought  are  in  his  possession  or  under  his  control. 

What  form  of  denial  is  sufficient  in  this  respect 

Petition  for  the  discovery  of  papers. 
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PEABODY,  J. — This  is  a  petition  by  defendant  for  discovery  of 
a  charter  party  on  which  this  action  is  brought.  The  plaintiff's 
answer  is,  that  to  the  best  of  his  knowledge  and  belief  it  was 
delivered  to  defendant ;  and  positively,  that  it  is  not  in  his  pos- 
session or  under  his  control,  and  has  not  been  since  a  prior 
motion  to  this  effect  was  made  which  was  denied. 

Ex  necessitate,  this  must  be  a  sufficient  reason  for  refusing  the 
order.  The  petition  and  answer  are  each  respectively  evidence 
for  the  purposes  of  the  motion,  and  unless  this  evidence  of  the 
responsive  affidavit  is  controverted,  it  must  be  taken  to  be  true. 
This  statement  is  not  denied  by  any  thing  in  the  petition,  and  if 
it  were,  withoukother  evidence,  perhaps  the  answer  would  have 
to  control.  On  the  whole,  the  evidence  presented  on  the  motion, 
pro  and  con,  shows  that  the  paper  is  not  in  the  possession  or 
under  the  control  of  plaintiff. 

It  is  urged  on  behalf  of  the  motion,  that  there  is  a  suspicious 
improbability  in  the  denial  by  plaintiff  of  the  possession  or  con- 
trol of  the  paper  on  which  he  brings  his  suit ;  and  it  is  further 
urged  that  the  verification  of  the  complaint  by  the  attorney,  in 
which  he  states  that  his  information  is  derived  partly  from  the 
inspection  of  the  charter  party,  is  inconsistent  with  the  answer 
of  plaintiff  to  the  petition,  or  at  least  throws  doubt  on  the  truth 
of  his  denial.  This  may  all  be.  They  do  to  some  extent  cast 
suspicion  ;  but  to  authorize  the  order  asked,  they  must  do  more 
than  suggest  doubts  or  awaken  the  probability  of  the  truth  of 
the  denials — they  must  disprove  them.  The  petitioner  is  the 
moving  party.  The  burden  is  on  him  of  proving  the  ability 
of  the  plaintiff  to  discover  or  show  to  him  the  papers.  He  has 
relied  on  the  general  presumption  (reasonable  and  proper)  that 
the  plaintiff  has  the  paper  on  which  he  brings  his  action,  and 
which  moreover  belongs  to  him.  His  evidence  on  this  point 
was  sufficient  prima  facie,  and  the  plaintiff  was  put  to  a  denial 
and  disproof  of  it  as  his  defence  to  the  motion.  This  attitude 
he  has  assumed,  and  met  the  defendant  on  the  issue  of  his  power 
to  make  the  discovery  asked.  He  must  know;  and  he  testifies 
therefore  with  actual  knowledge.  The  weight  of  evidence,  in- 
stead of  being  on  the  part  of  the  moving  party,  is  against  him. 
If  the  paper  be,  as  is  suggested,  in  the  hands  of  some  other 
party  who  is  his  agent  for  the  purposes  of  this  suit,  still,  as  he 
denies  that  it  is  under  his  control,  that  party  must  hold  it  not 
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as  his  agent,  or  at  any  rate  he  must  resist  plaintiff's  control 
over  him.  I  am  bound  to  presume  that  such  is  the  case,  for  other- 
wise his  affidavit  would  be  untrue.  In  that  case,  some  other 
mode  of  access  must  be  resorted  to.  That  party  can  be  treated 
as  a  witness  and  compelled  to  produce  the  paper ;  and  to  some 
such  proceeding  against  him  the  defendant  must  have  recourse. 
The  prayer  of  the  petition  must  be  denied. 


PATTEN  a.  THE  ACCESSORY  TRANSIT  COMPANY. 

Supreme  Court,  First  District;  General  Term,  March,  1857. 

APPOINTMENT  OF  RECEIVES. — INSOLVENT  CORPORATION. — RIGHTS 
OF  MORTGAGEE. 

To  appoint  a  receiver  of  chattel  property  held  by  a  mortgagee  in  possession,  ex- 
cept in  case  of  necessity  to  secure  the  rights  of  other  parties,  is  to  impair  the 
obligations  of  the  contract  between  such  mortgagee  and  the  mortgagor,  and  so 
is  beyond  the  constitutional  powers  both  of  the  court  and  of  the  legislature. 

The  appointment  of  a  receiver  involves,  in  effect,  an  injunction ;  and  is,  therefore, 
to  be  directed  with  great  caution,  aud  only  in  cases  of  pressing  and  apparent 
necessity. 

Appeal  from  an  order  of  the  special  term,  appointing  a 
receiver. 

The  proceedings  before  the  special  term  are  reported  Antey 
139,  where  the  facts  are  fully  stated. 

BY  THE  COURT.* — ROOSEVELT,  J. — The  order  appealed  from 
directed,  among  other  things,  that  "  Edward  P.  Cowles,  Esq., 
counsellor-at-law,  upon  filing  an  undertaking  in  the  usual  form, 
in  the  sum  of  $400,000,  with  approved  sureties,  be  appointed 
receiver,"  and  that  as  such  he  "  receive  and  take  possession  of 
the  four  steamships,  named  respectively  the  Northern  Light, 
Star  of  the  "West,  Daniel  Webster,  and  Prometheus,  and  hold 
the  same  subject  to  the  further  order  of  this  court;"  and  that  the 
parties  to  the  action  having  possession  of  the  vessels  "  do  forth- 
with deliver  up  such  possession  to  the  receiver  on  demand." 

*  Present,  Mitchell,  Roosevelt,  and  Davies,  JJ. 
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This  order  was  made,  not  upon  a  final  and  full  hearing  of  the 
cause,  but  on  an  interlocutory  motion,  founded  merely  on  written 
affidavits,  or  papers  used  as  such  for  that  purpose.  And  yet,  it 
not  only  enjoins,  in  effect,  the  owners  and  mortgagees  from 
making  any  use  or  disposition  of  the  vessels  (for  the  consequen- 
ces of  which,  had  it  been  on  the  ordinary  injunction,  the  plain- 
tiffs would  have  been  compelled,  as  a  condition,  to  give  ample 
security) — it  not  only  enjoins  the  defendants,  I  say,  but  actually 
divests  them  of  the  possession  of  the  property,  and  that,  too,  with 
no  security,  except  for  its  safe  custody ;  and  with  no  averment, 
and  with  no  suggestions  even,  of  insolvency  or  other  danger, 
should  the  ships  continue  as  they  were. 

The  whole  claim  of  the  plaintiffs,  on  which  the  possession  and 
use  of  four  costly  steamships,  of  the  value,  probably,  of  more 
than  a  million  dollars,  has  thus  summarily  been  disposed  of  and 
subjected  to  an  indefinite  bill  of  expense,  is  less  than  $21,000. 

On  that  claim — acknowledged  simply  as  a  debt — the  plaintiffs 
commenced  a  suit,  by  attachment,  against  the  company  as  a 
foreign  corporation.  This  attachment,  when  served,  gave  the 
plaintiffs,  of  course,  or  rather  the  sheriff,  a  lien  on  whatever  in- 
terest the  company  had  at  the  time  in  the  ships;  and  on  the 
strength  of  such  lien,  and  to  give  it  greater  effect,  they  institute, 
not  in  the  sheriff's,  but  in  their  own  name,  the  present  suit, — 
thus  carrying  on  two  parallel  proceedings  in  the  court  for  the 
same  demand. 

As  a  justification  for  this  seemingly  vexatious  double  suit,  they 
make  certain  statements  in  their  second  complaint.  Yanderbilt, 
they  say,  through  Morgan  and  Hoyt,  as  trustees,  holds  a  mort- 
gage on  two  of  the  steamers,  to  secure  bonds  past  due,  to  the 
amount  of  $120,000 ;  and  another,  directly  to  himself,  on  the 
four  steamers,  for  advances,  claimed  by  him  to  amount  to  "  seve- 
ral hundred  thousand  dollars"  more ;  and  which  they  do  not  in 
terms  deny,  but  simply  say  that  "  they  can  form  no  opinion," 
"  or  obtain  any  reliable  or  definite  information  relative  to  the 
amount  of  such  advances,  or  the  validity  of  said  lien."  This, 
certainly,  as  a  pleading,  is  no  impeachment  of  the  lien  or  its 
amount.  The  plaintiff's  ignorance,  where  no  effort  has  been 
made  to  obtain  knowledge,  is  no  ground  of  action. 

It  is  further  alleged  that  several  creditors  of  the  company, 
having  recovered  judgments  on  their  demands,  have  issued  exe- 


NEW-YOKE.  237 


Patten  a.  The  Accessory  Transit  Company. 


cutions  requiring  the  sheriff  to  sell  the  interest  of  the  company 
in  the  ships ;  that  the  ships,  if  they  could  be  sold  free  of  bond 
or  encumbrance,  would  bring  much  more  than  enough  to  dis- 
charge all  legal  liens  on  them,  including  executions  and  attach- 
ments ;  but  should  the  interest  of  the  company  in  the  Northern 
Light  and  Star  of  the  "West  be  sold,  as  intended  by  the  sheriff, 
with  the  claims  and  liens  on  them,  real  or  pretended,  undefined 
(and  unknown,  except  to  the  defendant  Vanderbilt,  and  the 
Transit  Company),  the  same  will  not  produce  more  than  a  nomi- 
nal amount. 

On  this  statement,  made  by  the  plaintiffs  themselves,  without 
any  reference  to  the  facts  established  by  the  defence,  what  pre- 
tence of  claim  is  there  for  dispossessing  Yanderbilt  and  the 
trust  mortgagees  of  their  security  for  the  undisputed  bonds  for 
$120,000,  at  the  instance  and  in  favor  of  a  general  creditor  of  a 
subsequent  date  for  $21,000  ?  The  bonds,  it  will  be  remembered, 
were  mortgage  bonds ;  they  were  issued  and  negotiated  on  the 
faith  of  the  specific  pledge  of 'the  two  steamers,  the  Star  and  the 
Northern  Light ;  and  they  "  became  due  and  payable,  as  the 
bill  states  (and  the  mortgage,  of  course,  became  forfeited),  on 
March  31,  1856,"  nearly  six  months  before  the  plaintiff's  at- 
tachment. Possession,  after  forfeiture,  constitutes  the  essential 
element  of  a  chattel  mortgage.  It  is  the  precise  thing  contracted 
for,  the  security  on  the  faith  of  which  the  creditor  usually  makes 
his  loan,  and  without  which,  he  would  have  retained  his  funds 
in  his  own  hands.  To  deprive  him  of  it,  without  just  cause,  is 
to  impair  the  obligations  of  a  valid  contract,  a  proceeding  be- 
yond the  constitutional  power  of  the  court,  as  well  as  of  the 
Legislature. 

As  to  the  other  claims  of  Yanderbilt,  it  appears  by  his  answer 
that  on  June  12,  1856,  the  company,  being  indebted  to  him  in 
the  sum  of  $70,617,  and  requiring  still  further  advances,  gave 
him  as  a  security  another  mortgage  covering  all  the  four  steam- 
ers, and  with  a  provision  in  the  instrument  that,  until  fully  reim- 
bursed, he  should  have  "  the  possession,  control,  and  management 
of  the  four  steamships,''  with  authority  to  sell  in  case  of  default 
of  payment  on  demand  ;  and  that,  in  virtue  of  such  stipulation, 
he  immediately  took  possession,  and  continued  to  hold  it  when 
this  proceeding  was  instituted.  He  further  alleges  that  his  ad- 
vances, secured  by  the  last  mortgage,  amount  to  $182,817  besides 
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interest ;  and  that  he  holds,  in  addition,  thirty  bonds  of  the  com- 
pany, past  due,  and  amounting  in  the  aggregate  to  $150,000 ; 
thus  exhibiting  an  array  of  sworn  demands  due  to  him  by  the 
company  of  nearly  half  a  million  of  dollars. 

It  then  appears,  without  going  into  further  details,  that  the 
plaintiffs  occupy  no  better  position  in  reference  to  the  "Webster 
and  Prometheus,  than  they  do  in  reference  to  the  other  two  of 
the  four  steamers;  and  that  the  objection  to  a  receivership,  as  a 
direct  infringement  of  the  defendant's  vested  rights,  and  as  im- 
pairing the  obligations  of  his  contracts,  is  as  strong  in  the  one 
case  as  in  the  other. 

Yanderbilt's  solvency  is  not  disputed.  Of  his  ability  to  re- 
spond, should  the  plaintiffs,  in  the  result,  establish  their  claim, 
there  is  no  question.  And  if  there  were,  it  is  fully  met  by  his 
tender  of  security  in  double  the  value  of  the  ships,  or,  if  prefer- 
red, in  the  ample  sum  of  $600,000,  to  abide  the  final  judgment. 
There  is,  therefore,  not  only  no  legal  right,  but  no  occasion,  for 
any  arbitrary  or  summary  interference  by  the  court.  Prelimi- 
nary injunctions — receiverships,  as  already  stated,  are  injunc- 
tions, and  something  more  stringent  still — are  to  be  granted  with 
great  caution,  and  only  in  cases  of  pressing  apparent  necessity. 
Their  supposed  too  free  use  was  one  of  the  causes  of  the  destruc- 
tion of  the  late  Court  of  Chancery,  and  if  persisted  in,  may 
ultimately  end  in  their  own  destruction. 

The  order  appealed  from  is  reversed ; — the  form  of  reversal 
to  be  settled  by  one  of  the  judges. 


GRISWOLD  a.  FOWLER. 

Supreme  Court,  Second  District  /  General  Term,  March,  1857. 
MORTGAGE  FORECLOSURE. — SALE  IN  PARCELS. 

The  purchaser  of  a  tract  of  land  containing  upwards  of  thirty  acres,  gave  a  pur- 
chase money  mortgage  upon  the  whole  tract,  describing  it  as  a  single  lot  or 
tract.  He  subsequently  cut  streets  through  it  and  laid  it  out  in  blocks  and  lots, 
with  design  of  selling  it  for  village  or  town  purposes,  and  caused  a  map  to  be 
made  of  it,  and  sold  some  of  the  lots  into  which  it  is  was  divided. 

Held,  affirming  an  order  denying  a  motion  made  after  judgment  of  foreclosure 
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and  sale  to  require  the  sale  to  be  made  in  lots  according  to  the  mortgagor's 
maps, — that  the  mortgage  secured  to  the  mortgagee  an  absolute  right  to  sell,  in 
default  of  payment,  every  part  of  the  mortgaged  premises ;  and  that  inasmuch 
as  to  sell  in  parcels  by  the  map  would  defeat  that  right  of  the  mortgagee  so 
far  as  those  parts  of  the  land  laid  out  in  streets  were  concerned,  it  was  not 
competent  to  the  court  to  direct  a  sale  in  the  manner  desired. 

Appeal  from  an  order  of  the  special  terra. 
The  facts  in  the  case  are  fully  stated  in  the  opinion. 
J.   Van  Buren,  for  the  appellant,  Peter  Cagger. 
Livingston  V.  Miller;  for  the  respondent. 

BY  THE  COURT.* — BIRDSEYE,  J. — The  plaintiffs  sold  and  con- 
veyed to  the  defendant  Fowler  a  tract  of  land  on  Staten  Island, 
containing  thirty-five  acres  and  one  quarter,  and  took  back 
from  him  a  mortgage  upon  the  same  premises  to  secure  a  por- 
tion of  the  purchase  money.  The  mortgage  described  the  land 
as  a  single  lot  or  tract. 

Subsequently  to  the  giving  of  the  mortgage,  Fowler  pro- 
ceeded to  run  streets  through  the  land,  and  laid  it  out  in  blocks 
and  lots,  with  the  design  of  selling  it  for  village  or  town  pur- 
poses. He  caused  a  map'  of  these  subdivisions  to  be  made ; 
and  has,  it  would  seem,  sold  some  of  the  lots  laid  down  on  it ; 
although  there  are  several  streets  designated  on  the  map,  on 
which  no  lots  have  been  sold. 

John  0.  Sayles  was  a  creditor  of  Fowler,  the  mortgagor,  by 
a  judgment  recovered  after  the  date  and  recording  of  the  mort- 
gage, and,  as  such,  was  made  a  defendant  in  this  action. 

After  the  decree  in  this  case,  that  judgment  was  assigned  to 
Cagger,  who  then  moved  at  special  term  for  an  order  requir- 
ing the  plaintiff  and  the  referee  to  make  the  sale  of  the  mort- 
gaged premises  under  the  decree,  in  lots  according  to  the  map 
made  by  Fowler.  Several  affidavits  were  read  on  the  motion 
from  persons  who  stated  that  they  were  acquainted  with  the 
mortgaged  premises,  and  that,  in  their  opinions,  the  same  would 
bring  more  if  sold  in  lots  than  if  sold  in  one  parcel.  The 
motion  was  denied ;  but  by  the  consent  of  the  mortgagees,  a 
sale  was  to  be  had  in  parcels,  provided  the  moving  party  should 

*  Present,  Mitchell,  Birdseye,  and  Eraott,  JJ. 
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secure  the  payment  of  any  deficiency  which  might  arise  upon 
the  sale,  if  made  in  lots  according  to  the  map.  From  this  or- 
der Cagger  now  appeals. 

In  the  case  of  Lamberson  v.  Marvin  (8  Barb.,  9),  it  was  held 
that  where  lands  are  mortgaged  as  one  undivided  tract,  and  they 
are  subsequently  cut  up  into  lots,  for  the  convenient  occupation 
of  the  mortgagor,  or  for  the  purposes  of  a  sale,  the  mortgagee, 
upon  a  foreclosure  of  the  mortgage  under  the  statute,  is  not 
bound  to  advertise  or  sell  in  j>arcels ;  but  may  sell  the  whole 
premises  as  one  undivided  tract  or  lot,  by  the  description  con- 
tained in  the  mortgage. 

The  court  added  (/£.,  12)  that  in  such  a  case  as  was  then  before 
it,  equity  alone  could  protect  the  rights  of  purchasers  of  sepa- 
rate parcels  of  the  premises,  if,  indeed,  they  had  any  rights  as 
against  the  mortgagee,  except  to  pay  the  mortgage,  and  to  be 
subrogated  to  his  rights  against  the  mortgagor  and  the  residue 
of  the  mortgaged  premises,  which  the  court  said  was  doubt- 
ful. 

The  rule  there  laid  down  related  only  to  the  validity  of  a  sale 
of  mortgaged  premises  thus  made  in  gross.  And  the  present 
application  does  not  proceed  upon  the  ground  that  a  sale  in 
gross,  under  the  judgment  in  this  action,  would  be  invalid  ;  but 
that  it  would  be  injurious  to  the  interests  of  the  appellant  as  a 
junior  encumbrancer  upon  the  mortgaged  premises.  That  case, 
however,  shows  that  a  sale  of  the  mortgaged  premises  by  the 
same  description  under  which  they  are  mortgaged,  is  a  good 
sale,  in  a  statute  foreclosure. 

It  was  admitted  on  the  argument  that  the  rule  is  the  same  on 
a  judicial  sale.  But  it  was  contended  that  this  was  a  proper 
case  for  the  court  to  interfere,  and,  upon  the  facts  shown  on  the 
motion,  to  modify  the  general  rule  and  direct  the  sale  in  parcels. 
The  questions  presented  for  decision,  then,  are  whether  the  ap- 
pellant has  a  right  to  compel  the  sale  to  be  made  in  the  manner 
stated  in  his  notice  of  motion  ;  and  if  not,  whether,  as  a  favor 
or  on  terms,  the  court  should,  upon  the  facts  appearing  on  this 
motion,  grant  this  application.  Both  questions,  however,  may 
be  and  will  be  considered  together. 

There  are  several  distinctions  to  be  noted  between  the  facts 
presented  in  Lamberson  v.  Marvin  and  those  appearing  here. 
There  the  mortgaged  premises  had  been  sold  to  various  persons 
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according  to  the  subdivisions,  on  which  houses  had  been  built, 
which  were  occupied  by  the  subsequent  purchasers.  The  ap- 
pellant here  is  a  mere  encumbrancer,  by  judgment,  upon  the 
equity  of  redemption.  He  has  merely  a  lien  upon  the  premises 
or  their  proceeds,  but  has  no  specific  interest  in  one  part  of  the 
lands  more  than  another,  or  in  any  part  of  them.  If  there  be 
any  purchasers  of  parts  of  the  premises,  subsequent  and  subject 
to  the  mortgage,  they  have  not  thought  their  equities  sufficient 
to  warrant  an  application  to  the  court. 

But  a  much  more  important  distinction  is  this.  In  that  case, 
the  whole  of  the  premises,  as  mortgaged,  were  embraced  in  the 
lots  as  subdivided,  and  would  be  embraced  in  the  sale  if  made 
in  parcels.  Here,  a  very  considerable  portion  of  the  mortgaged 
premises  has  been  laid  out  into  streets  by  the  mortgagor  since 
he  gave  the  mortgage  now  being  foreclosed ;  those  streets  are 
designated  on  the  map,  according  to  which  it  is  asked  that  the 
sale  be  made ;  and  if  the  application  is  granted,  the  mortgagees 
will  be  absolutely  deprived  of  that  portion  of  the  mortgaged 
premises ;  or  will  be  prevented  from  subjecting  it  to  the  pay- 
ment of  their  mortgage  debt. 

By  the  mortgage  under  which  the  sale  is  to  be  had,  the 
whole  of  the  mortgaged  premises,  as  well  the  parts  now  laid  out 
in  streets  as  the  residue,  were  pledged  for  the  payment  of  the 
mortgage  debt.  The  lien  of  the  mortgage  may  be  discharged 
by  payment  of  the  mortgage  debt,  or  by  the  consent  of  the 
mortgagee.  If  there  be  any  other  method  of  removing  it,  I 
have  yet  to  learn  that  fact. 

If  the  mortgagee  can  be  deprived  of  that  portion  of  the  mort- 
gaged premises  now  laid  out  into  streets,  which  from  the  map 
would  seem  to  be  about  one-tenth  of  the  whole,  why  may  he  not 
be  of  a  still  larger  fraction  ?  Why  may  not  the  streets  be 
doubled  in  number  and  in  width  ?  and  what  is  the  limit  of  the 
amount  which  the  mortgagee  can  be  compelled  to  give  up  in 
this  manner  ?  If  the  mortgagor,  by  laying  out  streets,  can 
withdraw  from  the  lien  of  the  mortgage  a  part  of  the  premises, 
can  he  take  another  part  for  a  park  or  public  place — another 
for  a  school  and  another  for  a  church  2  And  if,  on  the  equity 
of  one  party,  he  must  relinquish  a  portion  of  his  security, 
shall  he  surrender  another  portion  on  the  equity  of  another? 
And  this  surrender  is  to  be  made,  not  for  his  own  benefit,  or  for 
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the  purpose  of  paying  his  own  debt,  but  on  a  motion  of  a  re- 
mote encumbrancer,  for  the  purpose  of  raising  a  surplus  to  be 
paid  over  to  him. 

Nothing  of  that  kind  can  be  done.  The  contract  of  the  par- 
ties was,  that,  in  case  of  non-payment,  the  whole  of  the  land 
should  be  sold.  No  court  has  any  power  to  alter  or  impair  that 
contract  in  any  particular,  or  to  direct  that  only  a  part  of  the 
land  shall  be  sold,  and  the  rest  shall  be  given  away  or  dedicated 
to  the  public. 

It  is  no  answer  to  this  reasoning  to  say  that  several  witnesses 
for  the  appellant  give  it  as  their  opinion  that  a  sale  in  parcels 
would  be  more  advantageous  than  a  sale  in  gross,  and  that,  on 
the  part  of  the  plaintiffs,  only  one  witness  gives  a  different 
opinion.  Some  of  the  witnesses  for  the  appellant  say,  that,  in 
their  judgment,  a  sale  in  parcels  would  bring  sufficient  to  pay 
the  amount  due  on  the  decree  ;  while  the  witness  for  the  plaintiff 
states  his  belief  (a  belief  which  seems  founded  on  very  satisfactory 
reasons)  that  it  would  not.  All  this,  however,  is  mere  useless 
speculation,  for  nothing  but  the  sale  itself  will  disclose  what 
sum  will  be  realized  on  the  sale.  The  rights  of  the  mortgagee 
are  absolute  and  sacred.  It  is  true  he  holds  the  land  only  as 
security  for  the  payment  of  his  debt ;  and  when  that  is  paid,  he 
has  no  interest  in  the  premises.  If  the  present  application  was 
based«on  any  such  offer  as  the  payment  of  the  debt,  it  would  be 
entitled  to  the  favorable  consideration  of  the  court.  It  is  the 
right  of  the  mortgagee,  under  his  contract,  either  to  have  his 
whole  mortgage  debt  paid,  or  to  have  the  whole  of  the  mort- 
gaged premises  exposed  for  sale  in  order  to  pay  it ;  and  when 
thus  exposed  for  sale,  if  others  do  not  bid  the  amount  due 
him,  he  has  a  right  to  buy  in  the  premises,  and  the  whole  of 
them,  in  satisfaction  of  his  debt. 

Strangers  may  think,  as  the  appellant  and  his  witnesses  seem 
to  do  in  this  case,  that  it  is  better  for  the  mortgagee  to  give  away 
one-tenth  of  the  mortgaged  premises,  for  the  purpose  of  enhan- 
cing the  value  of  the  residue.  Every  mortgagee  who  deems  that 
to  be  for  his  interest,  will  doubtless  take  that  course  with  his  own 
property.  But  neither  the  appellant  nor  this  court  can  compel 
other  persons  to  take  or  to  act  upon  such  view,  or  can  judge  for 
the  plaintiffs  what  would  best  promote  their  interests.  For  even 
if  the  stranger  would  give  more  at  the  sale  for  nine-tenths  of  the 
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premises,  laid  out  in  lots,  than  for  the  whole  land  undivided,  it 
by  no  means  follows  that  the  mortgagee  would  do  the  same. 
And,  as  already  said,  I  think  the  mortgagee  has  a  clear  right  to 
have  the  whole  of  the  mortgaged  premises  exposed  for  sale,  and 
to  bid  upon  them  to  the  full  amount  of  his  debt ;  and  in  case  the 
money  is  not  otherwise  made,  then  to  take  back  the  entirety  of 
the  property  pledged  for  the  payment  of  his  debt. 

It  may  be  urged,  however,  that  this  interference  with  the 
vested  rights  of  the  plaintiffs  is  more  apparent  than  real,  and 
that  by  proper  provisions  in  the  terms  of  sale  any  such  inter- 
ference may  be  prevented.  Is  this  so  ?  The  sale  in  parcels  can 
be  had  only  in  one  of  two  ways;  the  one  is,  by  selling  the 
property  in  lots,  but  expressly  reserving  and  providing,  in  the 
terms  of  sale,  that  if,  by  a  sale  of  the  several  lots,  the  amount 
due  on  the  decree  be  not  realized,  then  that  the  referee  proceed 
to  sell  that  part  which  on  the  map  is  designated  for  streets,  dis- 
encumbered of  any  dedication  of  the  same  for  streets.  No  court 
would  ever  order  any  such  sale  as  that  to  be  made ;  for  no  per- 
son would  buy  a  lot,  if  he  was  liable  to  be  deprived  of  all  access 
to  it  by  these  streets,  in  case  of  a  failure  to  raise  the  whole  amount 
of  the  debt  by  a  sale  of  the  separate  lots.  Such  a  provision 
would  enable  the  mortgagees  to  buy  the  whole  land  in  separate 
parcels  at  their  own  prices.  Besides,  would  any  such  reserva- 
tion be  effectual  ?  Would  not  the  purchaser  of  one  of  these  lots, 
if  the  plaintiffs  should  purchase  the  surrounding  premises,  be 
entitled  to  a  way  of  necessity  over  them,  that  he  might  have  ac- 
cess to  his  land,  and  derive  some  benefit  from  it?  (See  Holmes 
v.  Seely,  19  Wend.,  509,  and  cases  there  cited.)  The  doubt 
that  might  exist  on  that  point  is  a  sufficient  reason  for  not  di- 
recting any  such  sale  to  be  made. 

The  other  method  of  conducting  the  sale  would  be  by  omitting 
to  make  any  such  reservation  of  the  right  to  sell  the  streets  and 
make  good  any  deficiency.  If  that  reservation  was  not  made, 
but  the  map  was  expressly  referred  to  and  made  a  part  of  the 
conditions  of  sale,  and  of  the  conveyances  to  the  purchasers,  then 
it  is  clear  the  plaintiffs  would  lose  the  right  to  sell  the  whole 
premises,  however  necessary  that  part  of  the  mortgaged  premises 
might  be  to  complete  the  satisfaction  of  their  debt;  and  if  all 
reference  to  the  map  were  omitted  from  the  terms  of  the  sale,  it 
is  by  no  means  clear  that  the  same  result  would  not  follow.  At 
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any  rate,  these  relative  rights  and  equities  of  the  purchasers  of 
some  of  these  lots,  and  of  the  plaintiffs  as  purchasers  of  the  resi- 
due and  of  the  streets,  would  be  such  as  to  prevent  this  court 
from  interfering,  as  we  are  now  asked  to  do  by  the  appellant,  if 
we  have  any  discretion  to  exercise  upon  the  subject. 

If  it  be  objected  that  this  is  giving  an  undue  advantage  to  the 
mortgagee,  or  is  harsh  to  his  debtor,  it  is  a  sufficient  answer  to 
say,  such  is  the  contract  the  parties  have  made.  If  valid,  the 
court  must  enforce  it.  There  our  power  ends. 

It  may  be  that  this  is  one  of  a  not  unfrequent  class  of  cases 
where  the  party  who  has  fallen  into  difficulty  from  want  of  suf- 
ficient care  to  protect  his  own  rights  in  the  bargain,  has  appealed 
to  the  law,  unsuccessfully,  for  redress.  The  hardship  of  such 
cases  has  never  yet  induced  the  court  to  make  new  bargains  for 
the  parties,  to  assume  powers  which  it  does  not  possess,  or  to  do 
acts  which  are  contrary  to  the  dictates  of  justice,  or  the  obligation 
of  law. 

It  is  not  intended  to  intimate  that  in  this  instance  there  is 
any  wish  or  design  on  the  part  of  the  plaintiffs  to  take  an  unfair 
advantage,  or  to  prevent  the  mortgaged  property  from  being 
sold  to  what  they  honestly  believe  the  best  advantage.  I  am 
abundantly  satisfied  that  their  conduct  here  negatives  any  such 
suspicion.  For  they  consented  to  waive  the  pre-payment  of  their 
whole  debt,  to  which  they  would  have  been  entitled  in  case  of 
an  ordinary  subrogation  of  another  person  in  their  stead,  and,  on 
being  secured  against  any  loss  by  a  sale  in  parcels,  to  permit 
the  sale  to  be  made  in  that  manner.  When  it  is  considered  that 
the  mortgage  debt  is  now  upwards  of  $60,000,  and  that  the  ap- 
pellant seeks  to  compel  them  to  raise  that  sum  by  the  sale  in 
separate  parcels  of  vacant  lots  on  Stateu  Island,  I  think  they 
have  done  far  more  than  in  equity  could  have  been  required  of 
them,  in  offering  to  take  security  to  the  amount  of  only  one-third 
of  their  debt  against  loss  from  a  sale  in  parcels. 

The  order  appealed  from  is  affirmed  with  $10  costs. 

MITCHELL,  J.,  dissented. 
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SLEIGHT  a.  HANCOX. 

Supreme  Court ,  First  District;  Special  Term,  March,  1857. 
COSTS. — MARINE  COURT. — DEMURRER  TO  ANSWER. — ALLOWANCE. 

The  provision  of  the  act  of  1853  (Laws,  1165,  eh.  617,  §  1)  limiting  costs  in  cer- 
tain actions  when  prosecuted  in  any  other  court  in  New  York  city  than  the 
Marine  Court,  does  not  apply  to  an  action  commenced  in  the  Supreme  Court  in 
another  county,  but  which,  the  place  of  trial  being  changed  to  the  city  and 
county  of  New  York,  is  afterwards  prosecuted  there. 

In  a  cause  pending  before  the  passage  of  the  act  of  1855  (Laws,  54,  ch.  44)  au- 
thorizing a  demurrer  to  an  answer  in  all  cases  for  insufficiency,  the  plaintiff 
demurred  to  part  of  an  answer  which  did  not  contain  a  counter-claim.  The 
demurrer  was  heard  and  sustained. 

Held,  on  taxation  of  costs  on  final  judgment  in  the  action,  that  the  demurrer 
was  a  nullity,  and  there  could  be  no  costs  for  trying  it. 

Plaintiff  had  a  verdict  for  $450,  and  an  allowance  of  five  per  cent  was  granted 
him.  A  new  trial  being  ordered,  his  verdict  thereon  was  only  $75,  on  which 
an  allowance  of  ten  per  cent,  was  ordered. 

field,  that  plaintiff  could  insert  only  the  last  allowance  in  his  judgment 

Appeal  by  defendant  from  an  adjustment  of  costs. 
A.  JI.  Wallis  and  E.  W.  Stougfdon,  for  appellant. 
E.  R.  Bogardus,  for  respondent. 

BIRDSEYE,  J. — This  action  was  brought  in  July,  1854,  for  an 
assault  and  battery ;  the  damages  claimed  being  $1000.  The 
county  of  Dutchess  was  originally  named  as  the  place  of  trial ; 
the  plaintiff  being  a  resident  of  that  county.  In  October,  1854, 
the  place  of  trial  was  changed  to  the  city  and  county  of  New 
York ;  and  in  January  last  the  cause  was  brought  to  trial  at  the 
circuit,  and  a  verdict  for  $75  rendered  in  favor  of  the  plaintiff. 
The  costs  of  the  plaintiff  have  since  been  adjusted  at  $357.22. 
Several  questions  are  now  presented  on  the  appeal  from  that 
adjustment. 

It  is  first  objected  that  the  costs,  in  the  whole,  should  not 
exceed  the  sum  of  $75,  the  damages  recovered.  By  section  1  of 
chapter  617,  of  the  Laws  of  1853  (1165),  it  is  declared  that  the 
Marine  Court  of  the  city  of  New  York  shall  have  jurisdiction 
over  and  cognizance  of  actions  of  assault  and  battery,  and  cer- 
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tain  other  actions,  where  the  damages  claimed  do  not  exceed 
$500  ;  and  the  costs  in  all  such  actions,  when  prosecnfed  in  any 
other  court  in  the  city  of  New  York,  are  limited  to  the  amount 
which  would  have  been  recovered  in  the  Marine  Court,  if  prose- 
cuted therein ;  but  in  no  such  action  shall  the  costs  exceed  the 
damages  recovered. 

The  defendant  contends  that  the  steps  which  have  been  taken, 
in  the  city  of  New  York,  since,  on  his  own  motion,  the  place  of 
trial  was  changed  to  this  city,  amount  to  a  "prosecution"  of  this 
action  in  New  York,  within  the  meaning  of  this  act,  so  that  the 
plaintiff  can  recover  no  more  costs  than  damages,  and  so  that  he 
can  only  recover  such  costs  as  he  could  have  recovered  in  the 
Marine  Court. 

I  cannot  assent  to  any  such  position.  It  is  by  no  means  clear 
that  the  continuance  of  an  action  in  New  York,  which  has  been 
commenced  elsewhere,  after  the  place  of  trial  has  been  changed 
to  that  city,  is  a.  prosecution  of  the  action  there,  even  within  the 
most  literal  reading  of  the  act.  But  when  the  reason  of  the 
enactment,  the  mischief  which  it  was  intended  to  prevent,  are 
considered,  it  is  clear  that  the  statute  does  not  reach  the  present 
case.  The  law  was  meant  to  relieve  the  superior  courts  of  the 
city  of  New  York  of  a  class  of  business  which  occupied  much 
time,  but  which  was  thought  to  interfere  seriously  with  other 
business  of  greater  importance  to  the  parties,  and  to  the  public 
at  large.  The  design  was  to  discourage  the  commencement  of 
those  suits  in  the  courts  of  general  jurisdiction  in  the  city  of  New 
York,  and  by  withholding  costs  to  induce  the  bringing  of  those 
suits  in  the  inferior  court.  The  protection  and  relief  were  to  be 
given  to  the  higher  courts  in  the  city  ;  not  to  the  supreme  court 
in  other  and  distant  parts  of  the  State.  There  was  no  general 
complaint  of  an  excess  of  such  cases  there ;  and  if  there  had 
been,  it  could  not  have  been  remedied  by  the  enactment  in 
question.  For  the  Marine  Court  could  scarcely  ever  have  juris- 
diction of  parties  to  such  action,  who  resided  elsewhere. 

The  plaintiff  had  a  clear  right  by  law  (Code,  §  125)  to  bring 
this  action  in  Dutchess  county.  No  such  penalty  as  is  contended 
for  can  now  be  visited  upon  him,  because  he  did  not  leave  the 
county  of  his  residence,  come  to  the  city  of  New  York,  and  sub- 
ject himself  to  the  jurisdiction  of  this  local  court.  The  objection 
must  be  overruled. 
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The  next  objection  to  the  bill  of  costs  relates  to  the  costs  of 
the  demurrer  to  a  portion  of  the  answer.  This  demurrer  was  put 
in  in  August,  1854,  the  answer  containing  no  counter-claim.  At 
that  time  there  was  much  conflict  of  opinion  whether  section 
153  of  the  Code  authorized  the  interposition  of  a  demurrer  to  an 
answer,  unless  it  contained  a  counter-claim.  That  such  a 
demurrer  would  lie,  was  held  in  Hopkins  v.  Everett  (6  How.  Pr. 
R.,  159),  Salinger  v.  Lusk  (7  /&.,  430),  Wisner  v.  Teed  (9  /J., 
143),  Kneedler  v.  Sternbergh  (10  /J.,  6T).  The  opposite  view 
was  taken  in  Mead  v.  Florence  (9  /&.,  396),  Richtmeyer  v. 
Haskins  (/&.,  481),  Myatt  v.  The  Saratoga  County  Mutual  In- 
surance Company  (75.,  488),  Perkins  v.  Farnham  (10  /J.,  120), 
and  in  several  other  cases.  I  think  the  weight  of  authority  is 
decidedly  in  favor  of  the  latter  view.  The  demurrer  thus  inter- 
posed was  argued  and  sustained  ;•  and  the  plaintiff  now  claims 
the  costs  of  the  demurrer.  In  my  judgment,  they  cannot  be 
allowed.  The  demurrer  being  in  law  a  nullity,  there  was  in  fact 
no  issue  of  law  joined,  or  to  be  tried.  Where  there  was  no  issue 
to  be  tried,  there  can  be  no  costs  for  trying  it.  These  items, 
amounting  to  $18.24,  must  be  stricken  out  of  the  bill  as  adjusted. 

After  the  decision  on  the  demurrer,  the  cause  was  noticed  for 
trial  at  the  Dutchess  circuit  in  September,  1854,  at  which  an 
inquest  was  taken,  and  the  plaintiff  obtained  a  verdict  for  $450, 
and  an  allowance  of  five  per  cent,  thereon  was  made  to  plaintiff. 
Soon  after,  the  inquest  was  set  aside,  and  the  costs  of  both  parties 
thereon  were  ordered  to  abide  the  event  of  the  action.  The 
plaintiff  now  claims  the  allowance  then  made  him,  though  it  is 
more  than  three  times  as  great  as  the  Code  warrants  his  recov- 
ering, and  though  the  court  gave  him  another  allowance  of  ten 
per  cent,  on  his  last  verdict.  That  allowance  is  the  utmost  he 
can  in  any  event  recover,  being  fully  up  to  the  limit  allowed 
(Code,  §§  308,  309).  In  whatever  manner  the  conflict  of  opin- 
ion between  the  cases  of  Hicks  v.  Waltermire  (7  How.  Pr.  7?., 
371),  and  Ellsworth  v.  Gooding  (8  /£.,  3),  shall  finally  be 
settled,  there  can  be  no  doubt  that  the  clerk  properly  rejected 
the  plaintiff's  claim  to  this  first  allowance.* 

*  See  McQuade  v.  The  New  York  A  Erie  Railroad  Company  (11  How.  Pr.  R.t 
484),  wh<-re  it  wag  held  by  the  genernl  term  of  the  Superior  Court  that  im  order 
for  an  allowance  made  at  the  circuit  on  the  rendition  of  the  verdict,  is  ineffectual 
if  the  verdict  is  afterwards  set  aside,  and  a  new  trial  ordered. 
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The  attendance  of  the  plaintiff's  witnesses  is  sufficiently  proved. 
That  proof  may  be  presented  to  the  clerk  on  the  adjustment. 
It  need  not  be  served,  beforehand,  on  the  opposite  party.  The 
item  for  sheriff's  fees  on  execution,  among  the  costs  of  the 
Dutchess  circuit,  must  be  stricken  out,  as  no  execution  was  issued. 

The  costs  must  be  readjusted,  and  the  items  above  indicated 
disallowed. 


CATLIN  a.  LATSOK 

Supreme  Codrt,  first  District ;  Special  Term,  March,  1857. 

JOINT  DEBTORS. — ENTKY  OF  JUDGMENT. — AFFIDAVIT  OF  NO 

ANSWER. 

Where  a  number  of  defendants  are  sued  upon  &  joint  liability,  and  some  defend  while 
one  fails  to  answer,  the  defence  put  in  prevents  the  plaintiff  from  taking  any 
judgment  against  either  of  the  defendants,  until  it  has  been  disposed  of  on  a 
trial 

The  former  practice  in  England  and  in  this  State,  in  respect  to  the  entry  of  inter- 
locutory judgment  against  a  defendant  making  default  to  plead,  pending  the 
trial  of  the  issue  against  his  co-defendant, — reviewed. 

It  is  not  necessary  to  the  regularity  of  a  judgment  against  joint  debtors,  some  of 
whom  have  answered  and  the  others  have  not,  that  the  judgment-roll  should 
contain  an  affidavit  of  no  answer  as  respects  the  latter.  The  provision  of  sec- 
tion 246  of  the  Code,  relative  to  such  affidavit,  does  not  embrace  such  a 
judgment. 

It  is  not  usual,  and  is  rarely  proper,  to  try  upon  affidavits  the  question  whether 
defendant  has  a  good  defence,  arising  on  a  motion,  by  defendant,  after  judgment 
to  be  let  in  to  defend. 

But  where  it  clearly  appears  that  the  defence  suggested  has  no  foundation  in 
fact,  that  may  be  taken  into  view  in  disposing  of  the  application. 

Motion  by  one  of  several  defendants  to  vacate  a  judgment  as 
against  him  for  irregularity ;  or  to  allow  him  to  come  in  and 
defend  on  the  merits. 

This  action  was  commenced  in  the  fall  of  1853,  by  Albert  L. 
Catlin  against  John  "W.  Latson,  William  Fowler,  and  Calvin  O. 
Billings,  to  recover  the  amount  of  two  promissory  notes  made 
by  Latson,  each  dated  January  14,  1852,  for  $407.65,  and  pay- 
able to  the  order  of  "  Fowler  &  Billings,"  the  one  at  ten,  the 
other  at  twenty  months  after  date.  The  defendants  Fowler  and 
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Billings  were  then  partners ;  the  notes  were  endorsed  by  Billings, 
with  their  firm  name  of  Fowler  &  Billings.  All  three  defend- 
ants were  duly  served  with  the  summons  and  complaint.  Bil- 
lings never  appeared  in  the  action.  But  the  other  defendants 
appeared  and  answered  separately.  The  case  was  brought  to 
trial  in  January  last,  and  a  verdict  and  judgment  taken  against 
all  three  of  the  defendants. 

It  appeared  on  this  motion  that  the  issues  joined  on  the 
answers  of  Latson  and  Fowler  were  tried,  and  that  the  damages 
were  at  the  same  time  assessed  as  against  Billings.  But  the 
judgment-roll,  as  filed,  contained  no  affidavit  that  Billings  had 
not  answered. 

On  the  ground  of  the  want  of  that  affidavit  as  an  irregularity, 
the  defendant  Billings  now  moved  to  set  aside  the  judgment ; 
and  he  asked  also,  upon  the  merits,  to  be  permitted  to  put  in  an 
answer,  which  was  presented  on  this  motion,  and  to  go  to  trial 
thereon. 

E.  Person,  for  the  motion. 
C.  Bainbridge  Smith,  opposed. 

BIRDSEYE,  J. — The  defendants  Fowler  and  Billings  were 
jointly  indebted  upon  their  endorsement  of  these  notes,  if  they 
were  indebted  at  all  on  them.  When  sued,  as  joint  debtors,  one 
of  them,  by  failing  to  appear  or  answer,  admitted  that,  as  to  him, 
the  plaintiff  was  entitled  to  the  judgment  asked  for.  The  other 
put  in  a  defence,  which  denied  that  the  plaintiff  was  entitled  to  a 
judgment  on  the  joint  liability.  Of  course,  this  defence  prevented 
the  plaintiff  from  taking  any  judgment  against  either  of  the  debt- 
ors, till  it  should  be  disposed  of  by  a  trial.  As  both  the  joint 
debtors  had  been  sued,  judgment  could  not  be  entered  under.sec- 
tion  246  of  the  Code,  taken  in  connection  with  section  136.  Nei- 
ther of  these  sections,  in  fact,  has  any  thing  to  do  with  a  case  like 
the  present.  The  only  part  of  either  which  can  be  claimed  to  refer 
to  it,  even  remotely,  is  the  third  subdivision  of  section  136;  and 
that  forbids  the  entry  of  judgment  by  default  in  this  case.  It  pro- 
vides that  if  all  the  defendants  have  been  served,  judgment  may  be 
taken  against  any  or  either  of  them  severally,  when  the  plaintiff 
would  be  entitled  to  judgment  against  such  defendant  or  defend- 
ants, if  the  action  had  been  against  them  or  any  of  them  alone. 
To  apply  that  direction  to  this  case : — the  endorsement  being  joint, 
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and  not  joint  and  several,  if  either  Fowler  or  Billings  had  been 
sued  on  it  alone,  the  plaintiff  would  not  have  been  entitled  to  any 
judgment  against  him.  The  non-joinder  of  the  other  joint  con- 
tractor would  have  been  good  ground  of  demurrer  to  the  com- 
plaint, and  would  have  formed  a  fatal  objection  to  the  maintenance 
of  the  action.  (See  per  Parker,  J.,  in  the  Mechanics'  &  Farm- 
ers' Bank  a.  Rider,  5  How.  Pr.  7?.,  413 ;  Bacon  v.  Comstock,  11 
Ib.,  197 ;  Jacques  v.  Greenwood,  1  Abbotts'  Pr.  7?.,  230.)  It 
was,  therefore,  the  duty  of  the  plaintiff's  attorney,  in  the  pres- 
ent case,  to  proceed  with  the  action  against  both,  until  he  was 
ready  to  take  judgment  against  both,  before  taking  judgment 
against  either.  (See  the  same  cases.) 

When  the  issue  raised  by  the  answer  of  the  one  joint  debtor 
was  disposed  of,  how  was  he  to  obtain  and  enter  up  judgment 
against  the  other,  who  had  not  answered  ?  The  Code  is  silent 
on  that  subject,  I  think.  If  it  speaks  at  all  upon  it,  it  does  so 
in  that  section  (469),  which  declares  that  the  previously  existing 
rules  and  practice  of  the  court  in  civil  actions,  inconsistent  with 
the  Code,  are  abrogated;  but  that,  where  consistent  with  it,  they 
are  to  continue  in  force,  subject  to  the  power  of  the  courts  to 
modify  them. 

How  far,  then,  was  the  previous  practice  in  regard  to  taking 
judgments  against  joint  debtors,  abrogated  by  the  Code,  and 
what  is  now  the  practice  on  that  subject? 

The  plaintiff  contends  he  has  nothing  to  do  but  to  bring  the 
issue  arising  on  the  answer  of  one  joint  debtor  to  trial ;  and  if 
the  verdict  is  in  his  favor,  to  have  the  damages  assessed  against 
both.  That  has  been  done  in  this  case.  He  contends  that  no 
affidavit  need  be  made  of  the  fact  that  the  other  defendant  has 
not  answered,  and  no  interlocutory  or  intermediate  judgment 
need  be  entered. 

On  the  other  side,  it  is  contended  that  as  soon  as  Billings  made 
default  in  answering,  an  affidavit  of  that  fact  should  have  been 
made,  and  an  entry  made  or  order  obtained,  substantially  like 
the  former  interlocutory  judgment ;  and  that  that  affidavit  and 
order  should  have  been  annexed  to  the  copy  pleadings  furnished 
to  the  court  at  the  trial,  so  as  to  have  resembled  the  old  circuit- 
roll,  and  should  have  been  contained  in  the  judgment-roll. 

The  English  practice  was  that  the  plaintiff,  when  entitled  to 
interlocutory  judgment,  should  sign  it  upon  the  roll,  with  the 
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clerk  of  judgments.  (1  Tidtfs  Pr.,  512.)  And  at  the  trial,  if 
such  a  judgment  had  been  previously  entered  as  to  some  counts 
of  the  declaration,  and  an  issue  had  arisen  upon  the  other  part ; 
or,  in  an  action  against  several  defendants,  if  some  of  them  let 
judgment  go  by  default,  and  others  plead  to  issue,  it  was  said 
that  there  ought  to  be  a  special  venire,  as  well  to  try  the  issue 
as  to  inquire  of  the  damages ; — tam  ad  triandum  quam  ad  in- 
quirendum  • — and  that  the  jury  who  tried  the  issue  should  assess 
the  damages  for  the  whole,  or  against  all  the  defendants.  (2 
Tidtfs  Pr.,  802-3 ;  2  Bos.  &  P.,  163.) 

The  practice  was  the  same  in  this  State.  (1  BurriWs  Pr.,  372 ; 
17  Johns.  R.,  270 ;  6  Cow.,  599.)  And  formerly,  though  notice  of 
trial  might  be  given  before  the  entry  of  interlocutory  judgment 
against  the  defendant  suffering  a  default;  yet  the  interlocutory 
judgment,  as  well  as  the  default  for  not  pleading,  must  have 
been  actually  entered,  before  the  cause  was  brought  to  trial  and 
the  damages  assessed  at  the  circuit.  (See  2  Wend.,  624 ;  5  Ib., 
106.)  By  section  1  of  chapter  271  of  the  laws  of  1833  (passed 
soon  after  these  decisions),  the  entry  of  interlocutory  judgment 
was  dispensed  with ;  and  the  only  thing  required  was  to  enter 
simply  the  default  for  not  pleading.  This  was  done  merely  by 
filing  proof  of  the  service  of  the  capias,  or  declaration  and 
notice  to  plead,  and  entering  a  common  rule  in  the  rule-book 
with  the  clerk,  reciting  the  filing  of  such  proof,  and  ordering 
that  the  default  for  not  pleading  be  entered.  No  affidavit  of 
the  failure  to  plead  was  required.  The  files  of  the  court  showed 
that  no  plea  had  been  put  in. 

This  machinery  of  the  rule-books  and  common  rules,  which 
was  continued  in  force  down  to  the  Code  (see  Rule  65  of  the 
law  rules  of  1847),  was  abolished  by  the  Code.  No  substitute 
was  provided  for  the  entry  of  a  default  in  not  pleading.  The 
affidavit  of  no  answer  provided  by  the  Code  (§  246)  was  only  to 
be  used  in  the  entry  of  final  judgment.  It  was  not  extended  to 
a  case  like  the  present.  It  may  be  very  proper  that  such  an 
affidavit  be  made ;  but  it  was  not  required  in  the  fonner  prac- 
tice, and  the  Code  does  not  prescribe  it  now.  The  absence  of  it 
cannot  be  deemed  an  irregularity ;  but  if  it  were,  in  such  a  case 
as  the  present,  it  is  clear  the  plaintiff  ought  to  be  permitted, 
under  section  174  of  the  Code,  to  supply  the  defect. 

It  may  not  be  amiss  to  remark  here  that  the  last  clause  of  sec- 
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tion  244  of  the  Code  seems  to  be  intended  as  a  substitute  for  and 
an  abrogation  of  the  former  practice,  as  to  an  interlocutory  judg- 
ment and  assessment  of  damages  upon  some  counts  of  the  decla- 
ration, and  an  issue  or  trial  as  to  the  others.  By  that  provision, 
where  the  answer  admits  part  of  the  plaintiff's  claim  to  be  just 
(which  was  the  whole  effect  of  the  former  interlocutory  judgment 
for  plaintiff  on  some  counts  of  the  declaration),  the  court  may, 
on  motion,  order  the  defendant  to  satisfy  that  part  of  the  claim, 
and  may  enforce  the  order  as  it  enforces  a  provisional  remedy. 

The  defendant  Billings  also  moves  to  be  let  in  to  answer  on 
the  merits.  He  has  been  in  default  for  not  answering,  upwards 
of  three  years.  Still,  even  this  delay  might  be  excused,  if  he 
showed  that  he  had  a  good  defence,  and  had  failed  to  set  it  up, 
for  some  sufficient  reason  or  excuse.  The  answer  he  proposes  to 
put  in  sets  up  the  defence  of  usury  as  to  both  the  notes ;  and  as 
to  one  of  them,  the  want  of  a  notice  of  protest  to  himself,  but  not 
to  his  firm,  who  were  the  endorsers. 

The  usuiy  is  alleged  to  have  been  paid  by  Latson.  It  is  not 
usual,  and  is  rarely  proper,  to  try  the  question  whether  there  be 
a  defence,  upon  affidavits.  But  in  the  present  case,  two  of  the 
defendants,  who  must  have  known  all  the  facts  out  of  which  any 
defences  available  in  the  action  could  arise,  and  one  of  whom, 
Latson,  must  have  been  the  victim  of  the  alleged  usury,  have 
put  in  answers,  not  merely  ignoring  the  usury,  but  setting  up  a 
state  of  facts  entirely  inconsistent  with  it.  And  the  affidavits  of 
the  plaintiff  on  this  motion  establish  conclusively  that  the  notes 
now  in  suit  were  given  in  settlement  of  a  former  suit  in  the  New 
York  Common  Pleas,  against  Latson,  for  money  lent  and  for 
coal  sold  him  ;  which  suit  was  settled  and  discontinued,  on  the 
eve  of  trial,  and  on  the  condition  of  giving  the  notes  now  sued 
on.  If  so  given,  none  of  the  transactions  relating  to  the  alleged 
usury  could  have  taken  place. 

Under  these  circumstances  it  would  be,  in  my  judgment, 
going  quite  too  far  to  permit  the  defendant  to  set  up  such  de- 
fences as  these,  and  thereby  prolong  still  farther  a  litigation, 
which  has  already  extended  through  more  than  three  years. 
Doubtless  it  is  unfortunate  that  the  defendant  Billings  should  be 
subjected  to  the  costs  of  so  long  and  expensive  a  litigation ;  but 
I  know  of  no  method  of  severing  the  costs  or  the  judgment,  so 
as  to  relieve  him,  and  visit  him  only  with  the  costs  of  a  simple 
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default.  And  it  is  not  to  be  overlooked  that  he  says,  in  his  affi- 
davit for  this  motion,  that  he  relied  upon  his  co-defendant, 
Fowler,  to  defend  this  suit  for  him,  and  for  that  reason  did  not 
himself  appear  and  answer.  Having  lain  by  for  the  purpose  of 
taking  the  benefit  of  Fowler's  defence,  he  cannot  well  complain 
of  having  to  bear  his  share  of  the  expense  of  it. 
Motion  denied,  with  $10  costs. 


DILLAYE  a.  NILES. 

Supreme  Court,  First  District;  Special  Term,  March,  1857. 
EQUITIES  AGALSST  ASSIGNOR. — How  PLEADED. 

In  an  action  by  the  assignee  of  a  claim,  a  demand  existing  prior  to  the  assignment 
in  favor  of  defendant  and  against  the  assignor,  is  unavailable  as  a  counter-claim  ; 
and  if  so  pleaded,  no  reply  is  necessary. 

Order  to  show  cause  why  the  plaintiff  should  not  have  leave 
to  serve  a  reply,  although  his  time  for  replying  had  expired. 

i  The  action  was  brought  by  Stephen  D.  Dillaye  as  assignee  of 
Cyrus  F.  True,  against  George  "W.  Niles.  The  complaint  alleged 
that  the  assignor  of  the  plaintiff  employed  the  defendant,  in 
1844,  as  an  attorney,  to  collect  a  promissory  note ;  that  the 
defendant  collected  the  amount  due  on  the  note,  $124,  with 
interest,  in  an  action  in  the  New  York  Common  Pleas,  but 
retained  the  whole  and  converted  it  to  his  own  use. 

The  answer  was  served  August  29,  1856,  and  denied  the 
plaintiff's  right  to  sue  as  assignee,  as  well  as  all  the  allegations 
of  the  complaint.  It  also  set  up  a  counter-claim,  amounting  to 
$150,  existing  against  the  plaintiff's  assignor,  on  April  20, 1857, 
the  assignment  relied  on  by  the  plaintiff  being  alleged  to  have 
been  made  April  25, 1857. 

The  plaintiff  neglected  to  serve  a  reply  during  the  time  allow- 
ed by  law,  and  now  applied  for  leave  to  reply. 

D.  M.  Baker,  for  the  motion. 
Charles  D.  Evans,  opposed. 
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DAVIES,  J. — A  counter-claim  must  be  one  existing  in  favor  of 
a  defendant  and  against  a  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action.  It  is  apparent  that  the 
defendant  sets  up  no  indebtedness  of  the  plaintiff  to  him  on 
which  he  could  recover  against  him.  He  claims  that  True,  the 
assignor  of  the  plaintiff  at  the  time  of  and  prior  to  the  assign- 
ment of  the  demand  against  the  defendant,  was  indebted  to  the 
defendant  in  a  sum  sufficient  to  extinguish  such  claim.  This  is 
not  a  counter-claim.  It  is  relied  on  as  a  payment  of  the  claim. 
The  defendant  does  not  pretend  to  have  a  cross-demand  against 
the  plaintiff;  but  merely  alleges  matter,  which,  if  true,  shows 
that  the  plaintiff  never  had  a  cause  of  action  against  him.  Such 
matter  required  no  reply.*  (Davidson  a.  Remington,  12  How. 
Pr.  R.,  310.) 

If,  however,  plaintiff  desires  to  reply,  he  may  do  so,  nunc  pro 
tune,  on  payment  of  $7  costs  of  opposing  this  motion. 


DANENHOVER  a.  MARCH. 

Supreme  Court,  First  District ;  Special  Term,  JIarch,  1857. 
ALLOWANCE. — UNKEASONABLE  PROSECUTION-. 

Where  an  action  is  voluntarily  discontinued  by  plaintiff  after  having  been  placed 
upon  the  calendar,  and  before  trial,  an  allowance  may  be  granted  under 
section  308  of  the  Code  ; — the  discontinuance  being  a  confession  that  there  was 
no  cause  of  action,  and  so  authorizing  the  court  to  say  that  the  suit  was  un- 
reasonably prosecuted. 

Motion  for  an  allowance. 

This  action  was  by  Charles  R.  Danenhover  against  Peter  S. 
March,  and  Matthew  H.  Nace  and  Israel  Coe,  formerly  partners 
under  the  name  of  Nace  &  Coe;  and  was  commenced  on 
November  13,  1856.  The  complaint  alleged  that  the  plaintiffs 
were  judgment  and  execution  creditors  of  the  defendants  Nace 
and  Coe ; — that  on  June  12,  1856,  an  assignment  of  the  effects 
of  that  firm  was  made  to  the  defendant  March,  to  convert  the 

*  See  also  the  case  of  Ferrera  a.  Depew,  Ante,  181,  where,  in  the  New  York 
Common  Fleas  an  analogous  answer  was  held  deraurrable. 
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same  into  money,  for  the  benefit  of  the  creditors  of  said  firm  ; 
— that  the  defendant  March  took  possession  of  the  property  so 
assigned,  and  undertook  the  execution  of  the  trust ; — that  he 
had  violated  his  trust  by  making  sales  on  credit,  and  had  in  one 
instance  sold  a  portion  of  the  goods  assigned  to  a  merchant  in 
Detroit,  Michigan,  on  credit,  and  shipped  them  to  said  place. 
The  relief  demanded  was  the  removal  of  March  as  assignee, 
and  the  appointment  of  a  receiver,  to  whom  he  should  account, 
&c. 

The  answers  of  March  and  Coe  admitted  all  the  material  al- 
legations alleged  in  the  complaint,  and  set  up  that  the  sales  on 
credit  were  made  to  prevent  a  sacrifice  of  the  property. 

The  plaintiffs,  on  December  8,  1856,  moved  upon  the  plead- 
ings for  the  appointment  of  a  receiver  pending  the  litigation, 
which  was  denied,  but  without  costs. 

On  January  24-,  1857,  the  case  being  then  upon  the  day  cal- 
endar, upon  plaintiffs'  notice,  the  plaintiffs,  on  an  affidavit  that 
the  answers  asked  for  no  independent  relief,  and  that  the  cause 
had  not  yet  been  tried,  obtained  an  order  from  Mr.  Justice 
Clerke,  discontinuing  the  action  on  payment  of  costs  ;  and  on  the 
same  day  served  the  defendants'  attorney  with  a  copy  of  said  affi- 
davit and  order,  and  offered  to  pay  the  costs  the  defendants  were 
entitled  to  by  the  Code.  And  on  the  same  day  the  plaintiffs, 
in  connection  with  another  creditor,  commenced  a  new  action 
against  the  same  defendants,  setting  up  additional  facts  and 
asking  more  extensive  relief.  The  defendants  claiming  to  be 
entitled  to  an  allowance  in  addition  to  costs,  it  was  stipulated 
in  writing  to  submit  the  question  to  a  justice  at  chambers ;  and 
on  February  3  the  question  was  submitted,  after  full  argument, 
to  Mr.  Justice  Peabody,  who  denied  the  application,  but  with- 
out prejudice  to  its  renewal  upon  additional  papers. 

The  motion  was  now  renewed,  pursuant  to  the  leave  reserved. 

John  Sessions,  for  the  motion,  cited  section  308  of  the  Code, 
and  Moore  v.  Westervelt  (1  Code,  E.  N.  £,  138). 

Allan  Melville,  opposed,  cited  Seaboard  &  Roanoake  Rail- 
road Company  a.  Ward  (1  Abbotts*  Pr.  It.,  46) ;  McLees  a. 
Avery  (1  How.  Pr.  R.,  44) ;  The  Troy  &  Boston  Railroad 
Company  a.  Tibbite  (11  /&.,  168);  Woods  a.  Thompson  (Ib., 
185);  Goodyear  a.  Baird  (Ib.,  377);  Wolf  a.  Van  Nostrand 
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(2  Comst.,  570) ;  Morrison  v.  Ide  (3  Code,  R.,  27 ;  13  How.  Pr. 
JR.,  296) ;  and' sections  245,  308  and  309  of  the  Code. 

DAVIES,  J. — The  plaintiffs  in  this  case  had  no  cause  of  action. 
This  is  confessed  upon  the  record  by  their  voluntary  discontinu- 
ance upon  payment  of  costs.  These  they  have  offered  and  con- 
sented to  pay.  The  defendants  ask,  in  addition,  an  allowance, 
and  claim  that  it  is  a  case  within  the  clause  of  section  308  of 
the  Code,  which  provides  that  an  allowance  may  be  made  in 
any  case  where  the  prosecution  has  been  unreasonably  con- 
ducted. Webster  defines  "  unreasonable  "  to  mean  claiming  or 
insisting  upon  more  than  is  fit.  The  plaintiffs  concede  that 
they  have  claimed  what  they  were  not  entitled  to.  Such  prose- 
cution, was,  therefore,  "  unreasonable."  I  concur  with  the 
Superior  Court  in  Moore  v.  "Westervelt  (1  Code,  It.  N.  /&,  131), 
that  this  clause  is  not  to  receive  a  narrow  and  literal  construc- 
tion, and  that  these  words  apply  to  every  suit  which  is  groundless 
in  its  origin  and  vexatious  in  its  purpose.  Since  every  suit 
which  is  unreasonable  and  unfair  in  its  commencement  must 
be  so  in  every  subsequent  step  of  its  progress,  unless  it  is  at 
once  abandoned,  it  is  a  prosecution  unreasonably  and  unfairly 
conducted. 

There  must  be  an  allowance  in  this  case  of  $75. 


CASHMAN  a.  JOHNSON. 

Supreme  Court,  First  District ;  Special  Term,  March,  1857. 
CITY  JUDGE  OF  BROOKLYN. — SUPPLEMENTARY  PROCEEDINGS. 

Notwithstanding  the  abolition  by  the  Constitution  of  1846  of  the  office  of  Supreme 

Court  commissioner,  it  is  still  competent  to  the  Legislature  to  confer  the  powers 

formerly  exercised  by  those  officers. 
The  Legislature  have  not  power  to  authorize  a  judge  of  one  court  to  exercise 

complete  jurisdiction  in  a  cause  pending  in  another  court,  except  it  is  expressly 

permitted  by  the  Constitution. 
The  power  to  entertain  proceedings  supplementary  to  an  execution  cannot  be 

transferred  to  any  person  not  a  judge  of  th«  court  in  which  the  judgment  was 

rendered,  excepting  in  the  case  of  the  county  judges  as  authorized  by  section  14 

of  article  6  of  the  Constitution. 


NEW-TORE.  257 


Cashman  a.  Johnson. 


The  act  of  1849,  conferring  on  the  judge  of  the  City  Court  of  Brooklyn  "  the  powers 
of  a  justice  of  the  Supreme  Court  at  chambers,"  does  not,  by  its  proper  con- 
struction, embrace  the  powers  exercised  by  a  justice  of  the  Supreme  Court  in 
proceedings  supplementary  to  execution. 

Motion  to  vacate  proceedings  supplementary  to  execution 
commenced  before  the  city  judge  of  Brooklyn,  upon  a  judg- 
ment of  the  Supreme  Court. 

In  December,  1855,  the  plaintiffs  in  this  action  obtained  judg- 
ment against  the  defendant  for  the  sum  of  $600.  The  action 
was  commenced  in  the  county  of  New  York ;  the  judgment  was 
docketed,  and  the  judgment-roll  filed,  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York.  In  January,  1856,  the 
plaintiffs  docketed  the  judgment  in  the  office  of  the  clerk  of 
Kings  county,  and  issued  an  execution  to  the  sheriff  of  Kings 
county,  that  being  the  county  where  the  defendant  resided.  The 
execution  was  returned  by  the  sheriff  wholly  unsatisfied.  After 
the  return  of  the  execution  the  plaintiffs  applied  to  the  city 
judge  of  the  city  of  Brooklyn,  and  obtained  from  him  an  order 
for  the  examination  of  defendant  upon  proceedings  supplemen- 
tary to  the  execution,  which  was  returnable  before  the  city 
judge,  at  his  chambers  in  Brooklyn,  on  March  4,  1856.  On 
the  return-day  of  the  order  the  defendant,  attended  by  his  coun- 
sel, S.  P.  Huff,  appeared  before  the  said  judge  and  moved  to 
dismiss  the  order  upon  the  following  grounds  : — 

1.  That  judgment,  upon  which  the  order  was  issued,  was  ren- 
dered in  the  Supreme  Court,  and  that  the  judge  of  the  City 
Court  of  Brooklyn  had  no  jurisdiction  in  supplemental  proceed- 
ings upon  a  judgment  rendered  by  the  Supreme  Court. 

2.  The  judge  who  issued  the  order  was  not  a  judge  of  the 
court  in  which  the  judgment  was  rendered,  nor  a  county  judge, 
and  that,  therefore,  he  had  no  jurisdiction  in  this  case. 

3.  That  it  did  not  appear  by  the  affidavit,  upon  which  the 
order  was  issued,  in  what  county  the  judgment-roll  was  filed, 
or  that  an  execution  had  been  issued  to  the  sheriff  of  the  county 
in  which  the  judgment  was  rendered  and  roll  filed. 

The  city  judge  overruled  the  motion,  and  ordered  the  defend- 
ant to  be  examined,  to  which  ruling  defendant  excepted. 

The  defendant  was  then  examined  concerning  his  property. 
After  the  examination  the  plaintiffs  applied  to  the  judge  for  the 
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appointment  of  a  receiver.  The  defendant's  counsel  objected  to 
the  appointment  of  a  receiver,  upon  the  grounds  above  stated, 
but  the  objection  was  overruled  by  the  judge,  and  a  receiver 
was  appointed. 

On  December  9,  1856,  the  defendant  received  from  the  Citi- 
zens' Fire  Insurance  Company,  of  the  city  of  New  York,  the 
sum  of  $700,  being  the  amount  of  a  policy  of  insurance  eifected 
on  a  house  belonging  to  the  defendant's  wife,  which  was 
destroyed  by  fire  on  November  25,  1856. 

On  December  11,  1856,  the  receiver  demanded  of  the  defend-, 
ant  the  $700  received  from  the  Insurance  Company,  which  the 
defendant  refused  to  pay  to  the  receiver.  On  such  refusal,  the 
receiver  obtained  an  order  from  Judge  Culver,  requiring  the 
defendant  to  show  cause  why  he  should  not  pay  the  money  he 
had  so  received  to  the  receiver,  or  why  an  attachment  should 
not  issue  against  him  as  for  a  contempt.  On  the  day  to  show 
cause  the  defendant  appeared,  and  made  the  objections  first 
above  stated,  and  also  that  the  money  did  not  belong  to  him. 
Affidavits  were  read  on  both  sides.  The  judge  made  an  order 
for  the  defendant  to  pay  the  $700  to  the  receiver  within  four 
days,  or  that  an  attachment  issue  against  him. 

In  January,  1857,  the  defendant,  upon  an  affidavit  setting 
forth  the  foregoing  facts,  obtained  an  order  from  a  justice  of  the 
Supreme  Court  in  the  city  and  county  of  New  York,  requiring 
the  plaintiff  to  show  cause  why  the  supplementary  proceedings 
should  not  be  set  aside  ;  and  the  cause  now  came  up  upon  this 
order. 

Luther  R.  Marsh,  for  the  motion. 
J.  D.  Crane,  opposed. 

CLERKE,  J. — After  the  recovery  of  judgment  against  the  de- 
fendant in  this  action,  proceedings  supplementary  to  the  execu- 
tion, pursuant  to  chapter  2,  title  9,  and  part  2  of  the  Code,  were 
instituted  before  the  city  judge  of  Brooklyn,  who  cited  the  defend- 
ant to  appear  before  him  for  examination.  After  the  examina- 
tion, the  city  judge  appointed  a  receiver,  and  subsequently,  for  an 
alleged  contempt,  granted  an  order,  requiring  the  defendant  to 
show  cause  why  an  attachment  should  not  issue  against  him. 

This  is  an  application  to  vacate  those  orders,  on  the  ground 
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that  the  judge  had  not  jurisdiction  to  entertain  proceedings  sup- 
plementary to  an  execution  issued  on  a  judgment  recovered  in 
this  court. 

It  is  claimed  that  this  power  was  conferred  by  section  26  of 
the  act  of  1849,  organizing  the  City  Court  of  Brooklyn.  (Laws 
0/"1849,  174.)  The  language  of  the  section  is  :  "  He  (the  said 
city  judge)  may  exercise,  within  the  county  of  Kings,  all  the 
powers  of  a  justice  of  the  Supreme  Court  at  chambers,  and 
perform  all  such  duties,  and  do  all  such  acts,  as  might  have 
been  done  or  performed  by  the  laws  in  force  on  May  12,  1847, 
by  the  judges  of  the  Court  of  Common  Pleas,  or  by  any  one  or 
more  of  them  at  chambers,  or  otherwise  when  not  holding  court, 
or  by  any  such  judge  being  of  the  degree  of  counsellor  of  the 
Supreme  Court,  and  acting  as  a  Supreme  Court  commis- 
sioner." 

The  Legislature,  no  doubt,  by  this  enactment,  intended  to 
confer  upon  the  city  judge  at  least  the  powers  formerly  pos- 
sessed by  Supreme  Court  commissioners.  But,  it  is  contended, 
that,  under  our  present  Constitution,  the  Legislature  are  disqual- 
ified from  conferring  such  powers. 

The  office  of  Supreme  Court  commissioner  was  abolished, 
together  with  that  of  chancellor,  and  with  the  then  existing 
Supreme  Court,  &c.,  from  and  after  the  first  Monday  of  July, 
1847.  (Art.  14,  Const,  of  1846,  §  8.) 

The  office  then  existing,  of  Supreme  Court  commissioner,  was 
plainly  abolished  by  this  section  ;  and  the  term  of  every  person 
holding  that  office  expired  at  the  time  mentioned  in  it ;  but 
does  it  per  se  interdict  the  Legislature  from  conferring  similar 
powers  under  the  new  judiciary  system,  established  by  that 
Constitution  ?  It  is  quite  evident  that  it  prohibits  them, 
although  not  in  direct  words,  from  re-establishing  the  office  of 
chancellor,  or  vice-chancellor,  or  any  office,  whatever  may  be 
its  name,  possessing  the  same  character  of  jurisdiction,  for  their 
establishment  would  be  evidently  inconsistent  with  the  system 
provided  in  article  6.  But,  does  the  prohibition  extend  to 
certain  subordinate  judicial  powers  which  the  Legislature  had, 
previously  to  the  present  Constitution,  bestowed  upon  persons 
who  were  not  judges  of  the  court  in  which  the  proceedings  were 
pending  ? 

The  office  of  Supreme  Court  commissioner  was  in  existence 
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when  the  Constitution  of  1821  was  adopted,  and  that  Constitu- 
tion contains  nothing  limiting  the  power  of  the  Legislature  in 
that  respect.  It  not  only  does  not  contain  any  express  prohibi- 
tion to  that  effect,  but,  indirectly,  at  least,  it  recognizes  the 
office.  The  Constitution  of  1846  is  much  more  minute  in  its  pro- 
visions relative  to  the  organization  of  courts,  and  to  judicial 
authority ;  but,  I  am  inclined  to  think,  if  it  was  intended,  in  the 
face  of  long-established  usage  and  manifest  convenience,  that 
the  powers  of  a  judge  at  chambers  should  be  confined  to  the 
judges  of  the  court  in  which  the  action  was  instituted,  an  express 
provision  to  that  effect  would  have  been  inserted  in  the  Consti- 
tution. The  bare  abolition  of  the  office  of  Supreme  Court  com- 
missioner, as  it  formerly  existed,  is  not,  of  itself,  sufficient  to 
restrain  the  Legislature.  Legislative  power,  in  each  State,  is 
unlimited,  except  where  it  is  expressly  restricted  by  the  State  or 
the  national  Constitution,  or  where  it  would  be  obviously  in- 
congruous with  the  general  scheme  or  special  provisions  of  either. 
I  can  see  no  greater  incongruity  in  the  right  to  confer  the 
authority  ordinarily  exercised  by  a  judge  at  chambers  upon  any 
other  officer,  notwithstanding  that  the  office  of  Supreme  Court 
commissioner  is  abolished,  than  in  the  right  to  refer  a  matter  to 
any  competent  person,  notwithstanding  that  the  office  of  master 
in  chancery  is  abolished.  On  the  contrary,  section  5  of  article 
6  may  perhaps  be  considered  as  evidence  of  an  intention  to 
leave  the  power  as  it  theretofore  existed.  The  section  provides 
that  "  the  Legislature  shall  have  the  same  powers  to  alter  and 
regulate  the  jurisdiction  and  proceedings  in  law  and  equity,  as 
they  have  heretofore  possessed."  This,  indeed,  would  not  be 
sufficient  to  enlarge  the  powers  of  a  legislative  body,  created 
with  a  specific  capacity,  and  limited,  like  that  of  the  General 
Government,  within  a  prescribed  sphere,  either  expressly  delin- 
eated or  necessarily  inferred,  but  I  hold  it  to  be  a  satisfactory 
indication,  that  it  was  not  intended  to  curtail  the  general  author- 
ity of  the  Legislature  in  relation  to  judicial  proceedings,  or  to 
prohibit  it  from  making  regulations,  which,  for  a  long  series  of 
years,  it  had  been  accustomed  to  make. 

I  am,  therefore,  of  opinion,  in  the  absence  of  any  express  pro- 
vision to  the  contrary,  that  the  Legislature  retains  the  right  of 
conferring  the  powers  formerly  exercised  by  Supreme  Court 
commissioners,  notwithstanding  the  abolition  of  the  office  by 
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that  name,  existing  at  the  time  of  the  adoption  of  the  Constitu- 
tion of  1846. 

But  I  consider,  nevertheless,  that  the  right  does  not  extend 
to  proceedings  supplementary  to  an  execution,  issued  on  a  judg- 
ment recovered  in  the  Supreme  Court.  It  is  quite  certain  that 
the  Legislature  has  not  the  right  to  authorize  the  city  judge  of 
Brooklyn  to  exercise  complete  jurisdiction  in  a  cause  pending 
in  the  Supreme  Court,  or  a  judge  of  any  one  court  to  exercise 
complete  jurisdiction  in  a  cause  pending  in  another  court, 
except  where  expressly  directed  by  the  Constitution ;  because, 
although  there  is  no  positive  prohibition  on  the  subject,  it  would 
be  repugnant  to  the  whole  scope  and  scheme  of  the  article  6 
of  that  instrument.  Such  a  power  would  be  of  the  essence  of 
the  judicial  functions,  and  can  be  conferred  only  upon  the 
judges  of  the  court  in  which  the  action  is  pending. 

The  ordinary  chamber  business  formerly  delegated  to  persons 
not  judges  of  the  court,  consisted  of  proceedings  collateral  and 
incidental,  and  of  a  minor  and  practical  description,  not  involv- 
ing the  merits,  and  never  imparting  the  power  to  punish  for  a 
contempt.  It  was,  in  a  great  measure,  ministerial,  and,  at  best, 
quasi  judicial. 

Proceedings  supplementary  to  execution  are,  in  no  sense, 
identical  with  ordinary  chamber  business  ;  they  are  of  a  special 
and  higher  nature ;  they  are  regarded  as  a  substitute  for  an 
action  in  chanceiy,  and  the  jurisdiction  over  them  brings  with  it 
a  power  to  punish — a  power  with  which  a  Supreme  Court  com- 
missioner, as  such,  was  never  invested.  These,  therefore,  are  of 
the  essence  of  the  judicial  functions,  and  cannot  be  transferred 
to  persons  not  judges  of  the  court  in  which  the  proceedings  are 
pending ;  and  it  would  not  have  been  competent  for  the  Legis- 
lature to  have  conferred  this  jurisdiction  on  the  judges  of  county 
courts,  had  it  not  been  expressly  authorized  by  section  14  of 
article  6  of  the  Constitution. 

Further,  I  am  of  opinion,  that  even  if  the  Legislature  pos- 
sessed this  right,  that  they  have  not,  by  the  act,  conferred  on 
the  city  judge  of  Brooklyn  jurisdiction  over  supplementary 
proceedings  in  actions  not  pending  in  his  own  court.  The 
words  "  powers  of  a  justice  of  the  Supreme  Court  at  chambers," 
comprise  merely  the  ordinary  chamber  business,  and  do  not  em- 
brace supplementary  or  special  proceedings  of  any  description ; 
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they  are  not  specific  and  positive  enough  to  confer  on  him  gen- 
eral and  continuing  control  over  the  subject ;  and,  if  it  is  a  sound 
maxim  "  that  an  inferior  court  shall  not  be  presumed  to  have 
jurisdiction,  where  it  does  not  expressly  appear  to  have  one," 
this  is  especially  applicable  to  a  mere  commissioner  in  no 
respect,  as  such,  constituting  a  court,  who  claims  to  exercise  the 
important  and  extraordinary  authority  over  the  liberty  and 
property  of  citizens,  which  the  jurisdiction  over  proceedings 
supplementary  to  execution  confers. 

The  proceedings,  before  the  city  judge  must,  therefore,  be 
vacated. 


RANDOLPH  a.  FOSTER. 

New  York  Common  Pleas  ;  Special  Term,  March,  1857 
ALLOWANCE. — TBIAL. — ASSESSMENT  OF  DAMAGES  ON  DEFAULT. 

There  is  no  authority  for  granting  an  allowance  in  an  action  brought  to  foreclose 
a  mechanic's  lien,  in  which  the  defendant  fails  to  answer,  and  the  plaintiff's 
damages  are  therefore  assessed  by  a  sheriff's  jury. 

The  assessment  of  damages  by  a  sheriff's  jury  is  not  a  "  trial "  within  the  mean- 
ing of  section  308  of  the  Code. 

Proceedings  to  foreclose  a  mechanic's  lien  do  not  constitute  an  action  "  for  the  fore- 
closure of  a  mortgage,"— -or  "  proceedings  to  compel  the  determination  of  claims 
to  real  property," — within  the  meaning  of  section  308  of  the  Code. 

Motion  for  an  allowance. 

This  was  an  action  brought  to  foreclose  a  mechanic's  lien ; 
and  the  plaintiff  being  about  to  enter  judgment  as  upon  failure 
to  answer,  for  his  damages  as  assessed  by  a  sheriff's  jury,  now 
moved  for  an  extra  allowance. 

DALY,  J. — This  is  a  judgment  by  default  against  the  owner. 
The  plaintiff's  damages  have  been  assessed  by  a  sheriff's  jury, 
and  preparatory  to  entering  up  judgment,  he  asks  for  an  extra 
allowance. 

There  is  no  authority  for  granting  an  extra  allowance  in  such 
a  case.  The  action  is  for  the  recovery  of  money ;  but  there  has 
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not  been  a  trial  within  the  meaning  of  section  308  of  the  Code. 
What  is  meant  by  a  trial  in  that  section,  is  the  trial  of  an  issue. 
If  issue  has  been  joined,  the  plaintiff,  whether  the  defendant 
appears  to  contest  at  the  trial  or  not,  is  bound  to  go  on  and  es- 
tablish the  truth  of  the  matters  put  in  issue ;  but  where  the 
plaintiff  takes  judgment  by  default  for  want  of  an  answer,  the 
cause  of  action  is  admitted,  and  there  is  no  occasion  for  a  trial. 
A  writ  of  inquiry  issues,  or  a  reference  is  ordered,  under  the 
statute  of  1855,  merely  to  ascertain  the  amount  of  the  plaintiff's 


It  is  suggested  that  the  course  of  procedure  is  analogous  to 
the  foreclosure  of  a  mortgage,  in  which  case  an  extra  allowance 
may  be  granted.  It  is  very  true  that  this  proceeding  is  analo- 
gous to  the  foreclosure  of  a  mortgage  ;  but  it  is  not  the  foreclosure 
of  a  mortgage,  for  which  alone  provision  has  been  made  in  the 
section  referred  to.  It  is  also  suggested  that  it  is  in  the  na- 
ture of  a  claim  upon  real  property ;  but  it  is  not,  in  the  lan- 
guage of  the  statute,  a  proceeding  for  the  determination  of  claims 
to  real  property.  As  it  falls,  therefore,  within  none  of  the  cases 
provided  for  by  section  308,  there  is  no  authority  for  granting 
an  extra  allowance. 

As  the  point  is  suggested  for  the  first  time,  I  have  consulted 
with  my  brethren,  and  they  agree  with  me  that  we  have  no 
power  to  grant  an  extra  allowance  in  such  a  case. 


ROBERTS  a.  FOWLER. 

New  York  Common  Pleas  ;  Special  Term,  March,  1857. 
MECHANIC'S  LIEN. — RIGHT  OF  ASSIGNEE. 

An  auigntf  of  a  claim  for  work  and  labor  or  material  furnished  towards  the 
erection  of  a  building,  cannot  file  a  notice  and  thereby  create  a  lien,  under 
the  Mechanic's  Lien  Law. 

The  act  confers  only  a  personal  right  upon  the  contractor,  laborer,  or  person  fur- 
nishing materials,  and  not  a  right  upon  his  assignee. 

Proceedings  to  foreclose  a  mechanic's  lien. 
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This  was  an  action  by  Edward  Roberts,  as  assignee  of  a  con- 
tractor, upon  a  building  contract,  against  Baltis  M.  Fowler. 
The  assignment  upon  which  the  plaintiff  claimed  purported  to 
vest  in  him  the  claims  held  by  his  assignor  against  the  defend- 
ant ;  and  also,  "  all  rights,  securities,  liens,  and  remedies  conse- 
quent upon  or  incident  thereto." 

The  cause  being  called  on  for  trial,  was  submitted  to  the 
court  upon  the  question,  whether  an  assignee  could  create  and 
enforce  a  lien  under  the  Mechanic's  Lien  Law; — if  the  court 
should  be  of  the  opinion  that  he  could,  then  a  reference  was  to 
be  ordered. 

Cummins,  Alexander  &  Green,  for  plaintiff. — I.  The  con- 
tract upon  which  the  claim  arose,  was  made  after  passage  of 
the  lien  law,  and  the  law  was  therefore  part  of  the  contract. 
That  law  gives  certain  remedies,  and  if  the  claim  be  assign- 
able, the  remedy  should  go  with  it  also. 

II.  The  statute  is  remedial,  and  should  be  favorably  con- 
strued (Donaldson  v.  Wood,  22  Wend.,  401). 

III.  The  lien  created  is  an  equitable  lien  upon  a  fund,  and  no 
injury  can  be  done  to  any  one  by  the  claim  of  plaintiff. 

IV.  The  Legislature  has  given  the  right  of  assigning  choses 
in  action ;  and  had  it  been  intended  to  except  any  rights  or 
remedies  incident  thereto,  or  proper  for  their  security,  they 
would  have  been  expressly  mentioned. 

V.  The  exclusion  of  assignees  from  the  right  to  lien  would 
involve  a  construction  repugnant  to  justice  and  equity.    The 
same  rule  would  exclude  assignees  under  assignments  for  benefit 
of  creditors,  executors,  administrators,  heirs,  &c. 

VI.  The  object  of  the  Legislature  should  also  be  looked  at. 
That  object  was  not  arbitrarily  to  give  a  personal  privilege  to 
certain  persons,  and  refuse  it  to  others  who  were  in  justice  and 
equity  equally  entitled  to  it ;  but  it  was  to  charge  the  prop- 
erty  which   was  not  by   the  common   law    chargeable   with 
the  debt.    (See  opinion  of  the  chancellor,  Donaldson  v.  Wood, 
22  Wend.,  397.)    The  lien  is  to  have  "  an  operation  somewhat 
in  the  nature  of  an  attachment  of  the  fund  in  the  securer's 
hands"  (Miller  v.  Moore,  1  E.  D.  Smith,  741).    The  lien  is  akin 
to  that  given  by  the  common  law  to  artisans  upon  materials  in 
their  possession  for  labor  bestowed  on  them,  and  is  a  favored 
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lien  both  in  law  and  equity  (2  Kent's  Comm.,  634,  citing  3  Boas. 
&  Pull.,  494 ;  4  Carr.  &  P.,  152). 

VII.  This  court  has  intimated  a  construction  in  Crystal  v. 
Flannely  (2  E.  D.  Smith,  539).  which  extends  the  right  to  a  lien 
as  against  representatives. 

Edward  Pierrepoint,  for  defendant. — I.  The  statute  under 
which  this  claim  is  sought,  is  a  peculiar  local  statute,  unknown 
to  the  common  law,  and  granting  special  privileges  to  a  special 
class. 

II.  Such  being  the  statute,  it  must  be  construed  strictly. 

III.  The  assignee  has  no  right  to  file  a  lien  ;  no  one  has,  ex- 
cept as  the  statute  gives  it. 

IV.  The  statute  gives  no  rights  of  this  kind  to  the  assignee, 
and  consequently  he  has  no  such  rights. 

INGRAHAM,  F.  J. — The  question  submitted  to  me  in  this  case 
is,  whether  the  assignee  of  a  claim  for  work,  labor,  or  materials 
furnished  towards  the  erection  of  a  building,  can  file  the  notice 
and  thereby  create  a  lien  under  the  act  commonly  called  the 
Mechanic's  Lien  Law. 

We  have  heretofore  held  that  the  powers  conferred  by  this  act 
were  of  such  a  nature  as  to  call  for  a  strict  construction  of  the 
act  in  enforcing  them.  Unless,  therefore,  the  statute  authorizes 
such  a  proceeding  on  the  part  of  the  assignee,  there  is  no  au- 
thority for  him  to  claim  from  the  owner  of  property  money  to 
which  otherwise  he  has  no  right. 

A  reference  to  the  statutes,  I  think,  disposes  of  this  question. 
Section  1  authorizes  the  filing  of  a  notice  by  any  person  who 
shall  perform  the  labor  or  furnish  the  materials. 

Section  4  provides  that  any  person  who  has  furnished  materials, 
or  any  contractor  or  laborer,  may  enforce  or  bring  to  a  close 
such  lien  by  serving  a  notice,  &c. 

Section  5  requires  notice  of  any  effect  to  be  served  on  such 
contractor,  laborer,  or  person  furnishing  the  materials. 

Section  6  confines  the  filing  of  the  notice  with  the  county 
clerk  to  the  contractor,  sub-contractor,  laborer,  or  person  fur- 
nishing materials. 

Throughout  the  whole  act,  the  right  to  the  lien  and  the  right 
to  enforce  it,  appear  to  be  confined  to  the  contractor,  laborer, 
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or  persons  furnishing  materials :  in  no  instance  is  the  assignee 
of  such  claim  recognized  in  connection  with  the  creation  or  en- 
forcing of  the  lien. 

In  section  11,  a  different  provision  is  made  as  to  discharging 
the  lien.  That  section  provides  that  the  lien  may  be  discharged 
by  filing  a  certificate  of  the  claimant  or  his  successors  in  inter- 
est ;  and  although  this  section  recognizes  a  transfer  of  the  claim, 
yet  it  confines  such  transfer  to  a  time  subsequent  to  the  making 
the  claim.  The  party  is  called  the  successor  of  the  claimant. 
The  claimant,  as  previously  designated,  is  the  party  having  the 
claim  and  filing  the  notice  with  the  county  clerk. 

The  provisions  of  the  Code,  directing  actions  to  be  brought 
in  the  name  of  the  party  in  interest,  could  not  affect  this  ques- 
tion; the  filing  of  the  notice  is  an  act  previous  to  the  com- 
mencement of  the  suit,  and  the  act  of  1851  was  passed  after  the 
amended  Code,  and  would  control  such  a  provision  if  contra- 
dictory thereto. 

There  can  be  no  other  construction  given  to  this  statute  other 
than  as  conferring  a  mere  personal  right  on  the  contractor,  la- 
borer, or  person  furnishing  materials,  and  not  on  his  assignee. 

This  construction  of  the  act  disposes  of  this  action,  and  ren- 
ders a  reference  unnecessary. 

Judgment  ordered  for  the  defendant. 


TOMLINSON  a.  BATTEL. 

New  York  Superior  Court  •  Special  Term,  March,  1857. 
JURISDICTION  OF  STA.TE  COURTS. — PATENT  RIGHTS. 

A  State  court  hag  not  jurisdiction  of  suit  in  which  the  existence  and  validity  of  a 
patent  for  an  invention  must  necessarily  be  shown  to  enable  the  plaintiff  to 
make  out  his  cause  of  action. 

Action  for  an  injunction  brought  on  for  trial  by  the  court. 

This  was  an  action  by  TV.  A.  Tomlinson  against  M.  L.  Battel 
and  another,  to  restrain  the  defendants  by  a  perpetual  injunc- 
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tion  from  using  the  word  "  Ambrotype,"  as  applicable  to  photo- 
graphic pictures  and  likenesses  taken  by  them,  and  also  for 
damages  sustained  by  plaintiff  from  the  unlawful  use  of  the 
word  by  the  defendants. 

The  complaint  stated  that,  heretofore,  one  Cutting  had  invent- 
ed and  discovered  certain  improved  processes  and  modes  of 
taking  pictures  upon  glass,  and  that  he  had  invented  the  word 
"Ambrotype,"  which  he  exclusively  applied  to  all  pictures 
taken  by  such  improved  processes,  and  stamped  upon  such  pic- 
tures or  their  frames.  It  averred  that  Cutting  had  obtained  a 
patent  from  the  government  of  the  United  States  for  securing 
to  him  an  exclusive  right  to  use  the  processes  so  invented  by 
him,  and  that,  by  various  mesne  assignments,  the  exclusive  right 
to  use  the  processes  so  patented  in  the  city  and  county  of  New 
York,  and  other  counties  of  the  State,  was  vested  in  the  plaintiff; 
who,  by  virtue  of  such  assignments,  had  also  acquired  the  ex- 
clusive right  to  use  the  word  "  Ambrotype,"  to  designate  the 
pictures,  likenesses,  or  impressions  taken  or  manufactured  by 
them  as  assignees  of  the  patent.  The  complaint  also  alleged 
that  the  defendants,  in  violation  of  the  exclusive  right  of  the 
plaintiff,  had  taken,  manufactured,  and  sold,  within  the  city  and 
county  of  New  York,  under  the  name  of  Ambrotype,  large 
numbers  of  pictures,  likenesses,  &c.,  similar  to  those  taken  and 
manufactured  by  Cutting  and  his  assignees,  to  their  own  great 
profit  and  advantage,  and  to  the  great  detriment  of  the  plaintiff. 
The  relief  demanded  was  a  perpetual  injunction  and  damages. 

The  answer  denied  specifically  each  material  allegation  in  the 
complaint  relative  to  the  exclusive  right  of  Cutting  and  his  as- 
signees, but  admitted  that  the  defendants  had  used  the  word 
"  Ambrotype"  to  designate  the  photographic  pictures  taken  by 
themselves  on  glass,  and  asserted  that  they  had  a  lawful  right 
BO  to  do. 

The  cause  having  been  brought  on  for  trial,  and  the  pleadings 
read,  the  presiding  justice  intimated  a  doubt  as  to  the  jurisdic- 
tion of  the  court,  and  directed  that  question  to  be  argued  before 
any  witness  should  be  examined. 

Gordon  L.  Ford,  for  plaintiff. 

J.  Humphreys,  for  defendant,  was  stopped  by  the  court. 
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DUER,  J. — Considering  the  law  as  settled — as  I  have  recently 
had  occasion  to  show  in  the  case  of  the  "  Balm  of  a  Thousand 
Flowers"* — that  there  can  be  no  exclusive  property  in  a  generic  or 
specific  name,  unless  as  incident  to  an  exclusive  property  in  the 
article,  composition,  or  process  which  the  name  is  used  to  designate, 
I  must  of  necessity  hold  that  the  plaintiff  cannot  maintain  the 
action,  unless  he  can  show  that  he  has  an  exclusive  right  in  the 
process  by  which  the  pictures,  properly  called  "  Ambrotypes," 
are  produced  ;  for,  if  the  defendants  have  an  equal  right  to  use 
the  process,  they  have  an  equal  right  to  apply  to  the  pictures  it 
produces  their  appropriate  and  distinctive  name. 

The  plaintiff  claims  an  exclusive  right  to  use  this  process 
within  this  city  and  county  by  virtue  of  the  patent  granted  to 
Cutting,  of  which  he  is  in  part  an  assignee ;  and  hence  it  is  upon 
the  existence,  validity,  and  construction  of  this  patent  that  the 
title  of  the  plaintiff  to  the  relief  which  he  claims,  principally, 
although  not  wholly  depends. 

But,  as  I  understand  the  Constitution  and  laws  of  the  United 
States,  questions  concerning  the  validity  and  construction  of  a 
patent  belong  to  that  class  which  the  courts  of  the  United 
States  are  alone  competent  to  determine.  The  act  of  Congress 
"  To  promote  the  progress  of  useful  arts,"  passed  in  1836  ( U.  S. 
Stats,  of  1836,  244,  §  17),  has  put  an  end  to  any  doubts  that 
may  formerly  have  existed  on  this  subject,  since,  by  its  necessary 
interpretation,  it  gives  to  the  courts  of  the  United  States  exclu- 
sive cognizance  of  all  cases  arising  under  the  patent  laws ;  and 
in  my  opinion  the  case  before  me  falls  within  these  general 
words.  It  is  a  case,  in  my  opinion,  as  truly  arising  under  the 
patent  laws,  as  if  the  action  had  been  brought  for  direct  breach  of 
the  provisions  of  the  patent  which  is  relied  on,  since  it  is  brought 
for  the  violation  of  an  exclusive  right,  which,  if  it  exists  at  all, 
exists  only  as  a  consequence  of  these  provisions.  It  is  true  this 
exclusive  right  is  not  given  by  the  terms  of  the  patent,  but  it  is 
only  as  an  incident  flowing  from  the  exclusive  right  which  the 
patent  purports  to  secure  that  it  can  be  established ;  to  prove  its 
existence,  the  patent  itself  must  be  produced,  proved,  and 
construed. 

It  is  not  necessary  to  deny  that  when  a  question  as  to  the  con- 

*  Fetridge  a.  Wells,  Ante,  144. 
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struction,  and,  perhaps,  as  to  the  validity  of  a  patent  arises, 
collaterally,  in  the  progress  and  upon  the  trial  of  cause,  the  ne- 
cessity of  its  determination  will  not  oust  a  State  court  of  the 
jurisdiction  which  it  derived  from  the  nature  of  the  action  and 
the  state  of  the  pleadings.  But  here  the  existence  and  validity  of 
a  patent,  concerning  the  process  by  which  are  produced  the  pic- 
tures to  which  alone  the  name  of  ambrotypes  can  properly  be 
given,  lie  at  the  very  foundation  of  the  plaintiff's  claim.  They 
are  facts  constituting,  in  part,  the  cause  of  action ;  as  such,  they 
are  averred  in  the  complaint,  and  as  such  are  put  at  issue  by  the 
answer.  It  is  upon  an  exclusive  right,  secured  by  a  patent, 
that  the  action  is  founded.  It  is  this  exclusive  right  that  the 
answer  denies,  and  it  is  this  denial  which  raises  a  question  that, 
when  thus  raised,  neither  this  nor  any  other  State  court,  in  my 
judgment,  has  authority  to  determine — a  question  which  I  have 
no  right  to  determine,  and  must  refuse  to  consider. 

I  am  not  aware  that  there  is  any  adjudged  case  that,  in  its 
special  circumstances,  resembles  the  present,  but  the  principle 
upon  which  I  act  in  refusing  to  hear  this  cause,  I  apprehend 
is  distinctly  laid  down  by  the  Supreme  Court,  in  Parsons  a. 
Barnard  (7  Johns.,  144),  by  Chancellor  Kent,  as  chief  justice, 
in  Livingston  a.  Van  Ingen  (9  /&.,  582),  and  by  Mr.  Justice 
Strong,  in  delivering  the  judgment  of  the  Court  of  Appeals,  in 
Dudley  a.  Mayhew  (3  Comst.,  9). 

It  is  plainly  for  the  interest  of  the  parties  that  the  objection 
to  the  jurisdiction  of  the  court  should  now  be  taken,  since,  as  it 
cannot  be  waived,  it  may  be  raised  in  any  stage  of  the  proceed- 
ings, and  even  in  the  court  of  ultimate  resort.  Its  decision  now 
may  be  a  saving  of  much  time  and  expense. 

Following  my  convictions,  I  shall,  therefore,  dismiss  the  com- 
plaint for  want  of  jurisdiction,  but  without  costs,  and  with  liberty 
to  the  plaintiff  to  appeal  without  security  to  the  general  term. 
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HAMED'S  CASE. 

Surrogate's  Court,  New  York  County  ;  March,  1857. 
JUDGMENT. — DOCKETING. — PRIORITY. 

In  the  distribution  of  estates  in  the  Surrogate's  Court,  judgments  against  the  de- 
cedent are  entitled  to  preference  in  the  order  of  their  priority,  notwithstanding 
that  some  of  them  have  never  been  docketed  in  the  clerk's  office  of  the  county. 

The  preference  given  to  judgments  in  the  order  of  their  dates  is  wholly  indepen- 
dent of  the  question  whether  they  are  liens  on  the  real  estate  or  not ;  while 
the  effect  of  docketing  the  judgment  in  the  county  clerk's  office  is  only  to  make 
it  such  a  lien. 

Application  to  the  surrogate  to  compel  the  payment  by  an 
administrator  of  a  judgment  against  his  intestate. 

BRADFORD,  S. — Joseph  W.  Trust  recovered  a  judgment  against 
the  intestate  .in  the  Superior  Court  of  the  city  of  New  York,  on 
January  25,  1851.  After  the  death  of  Mr.  Hamed,  the  admin- 
istrator caused  a  search  to  be  made  for  transcripts  of  judgments 
filed  in  the  office  of  the  clerk  of  this  county,  and  proceeded  to  pay 
the  judgments  certified  in  the  return  of  the  clerk,  according  to 
their  date  and  order  of  priority.  A  transcript  of  the  judgment 
recovered  by  Trust  was  not  docketed  in  the  office  of  the  county 
clerk,  and  the  administrator  claims  that,  by  reason  of  this  neglect, 
the  judgment  creditor  has  lost  his  priority  over  the  other  judg- 
ments. 

The  statute  gives  preference  to  judgments  recovered  against 
the  deceased  in  the  third  class  of  debts,  in  the  following  words : 
"judgments  docketed  and  decrees  enrolled  against  the  deceased 
according  to  the  priority  thereof  respectively."  (2  Rev.  Stats., 
87,  §§  28,  32.) 

The  docketing  of  judgments  in  courts  of  record  was  originally 
confined  to  their  alphabetical  arrangement  in  books  kept  by  the 
clerk,  according  to  the  names  of  the  parties,  together  with  a 
summary  statement  of  the  amount  and  the  date  of  entry  in  the 
docket  (2  Rev.  Stats.,  361,  §§  12,  13.)  Subsequently,  the  sys- 
tem was  adopted  of  requiring  transcripts  of  the  original  docket 
to  be  filed  with  the  clerk  of  the  county  where  the  judgment  was 
rendered,  or  of  any  othef  county,  in  order  to  become  a  lien  on 
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lands  within  that  county.  (Code,  §  282.  Stevenson  v.  "Weiser,  1 
Bradf.  R.,  343.  2  Rev.  Stats.,  361,  §  13.  Laws  of  1840,  ch. 
386,  §§  26-29.) 

But  the  preference  given  by  the  Revised  Statutes  to  judg- 
ments and  decrees  in  the  order  of  their  respective  dates  had  no 
reference  to  the  question  whether  or  not  they  were  liens  on  real 
estate.  The  rule  was  derived  from  the  common  law,  and 
applied  to  all  judgments  on  the  ground  of  their  superior  rank 
over  specialty  and  simple  contract  debts.  The  application  of  the 
statute  to  decrees  enrolled  as  well  as  to  judgments  docketed 
shows  that  no  regard  was  had  to  liens  on  lands  in  this  class  of 
debts ;  for  decrees  enrolled  are  not  liens  unless  docketed,  and 
the  statute  does  not  require  them  to  be  docketed  in  order  to 
come  in  for  a  preference.  (Ainslie  v.  Radcliff,  7  Paige,  439  ; 
Salter  v.  Neaville,  1  Bradf.  R.,  488  ;  Brown  v.  The  Public  Ad- 
ministrator, 2  /&.,  103;  Bemer  v.  Weisser,  /£.,  212).  The 
docketing  of  judgments  which  existed  at  the  time  this  statute 
was  passed,  and  to  which  it  referred,  was  simply  a  docketing  by 
the  clerk  of  the  court.  Subsequent  enactments,  which  prescribed 
a  docketing  with  the  county  clerk  in  order  to  make  the  judg- 
ment a  lien  upon  real  estate,  have  not  dispensed  with  the  docket 
by  the  clerk  of  the  court  rendering  the  judgment,  nor  modified 
its  legal  effects  and  consequences,  in  relation  to  the  distribution 
of  the  estates  of  deceased  persons. 

If  it  be  said  that  this  rule  exposes  the  executor  or  adminis- 
trator to  the  necessity  of  making  searches  in  all  the  courts  before 
he  can  make  distribution  within  the  year  after  the  decedent's 
death,  without  peril,  it  may  be  answered  that  such  was  undoubt- 
edly the  effect  of  the  law  at  the  time  it  was  enacted,  and  before 
the  modern  plan  of  docketing  judgments  with  the  county  clerk 
was  adopted.  If  the  advantage  derived  from  the  new  system, 
in  having  some  central  point  of  concentration  of  judgment  liens, 
ought  to  be  extended  to  the  legal  representatives  of  deceased 
persons,  that  may  be  accomplished  by  legislative  action  ;  but  as 
the  law  now  stands  there  certainly  is  danger  in  paying  judg- 
ment or  simple  contract  debts  within  the  year,  if  the  estate  be 
insolvent.  It  must  be  remembered,  however,  that  it  is  in  the 
power  of  the  executor  or  administrator  to  protect  himself  by  an 
advertisement  for  claims;  which,  when  duly  made,  will  author- 
ize distribution  of  the  estate,  without  personal  risk  to  respond  for 
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judgment  claims,  or  any  other  demands  which  have  not  beea 
presented  under  the  advertisement  and  before  distribution.  I 
can  discover,  therefore,  no  reason  for  excluding  a  judgment 
docketed  by  the  clerk  of  the  court  in  which  it  was  recovered, 
although  not  docketed  with  the  county  clerk,  from  its  due  prior- 
ity as  secured  and  prescribed  by  the  statute. 


SELLIS'  CASE. 

Surrogate's  Court,  New  York  County ;   March,  1857. 
PARTNERSHIP  CLAIMS. — ACCOUNTING. 

The  surrogate  may  decree  the  payment  by  the  administrator  of  moneys  due  to  a 
surviving  partner  of  the  intestate  upon  a  partnership  account,  without  pre- 
liminary proceedings  for  a  partnership  accounting. 

In  respect  to  the  authority  of  the  surrogate  to  decree  the  payment  of  claims 
against  estates,  no  distinction  exists  between  debts  recoverable  at  law  and 
such  as  are  recoverable  in  equity  only. 

Application  to  the  surrogate  to  compel  the  payment  by  an 
administrator  of  a  claim  against  his  intestate. 

BRADFORD,  S. — The  petitioner,  Robert  F.  Babcock,  claims  to 
be  surviving  partner  of  the  intestate,  and  applies  for  payment 
of  a  balance  alleged  to  be  due  to  him  on  partnership  account. 
He  also  presents  a  demand  on  individual  account,  having  no 
connection  with  the  business  of  the  firm.  The  partnership  is 
clearly  proved.  There  is  no  satisfactory  evidence  enabling  me 
to  form  any  judgment  as  to  the  state  of  the  accounts,  and  it  is 
necessary,  therefore,  to  fall  back  on  the  rule  that  the  members 
of  the  firm  are  presumed  to  be  equally  interested  in  the  part- 
nership assets,  in  the  absence  of  any  proof  to  the  contrary. 
Sellis  was  left  in  possession  of  the  partnership  property,  and 
disposed  of  it.  I  think  the  testimony  shows  that  the  petitioner's 
share  was  equal  in  value  to  $1,550,  and  also  that  the  intestate 
was  indebted  to  him  in  the  sum  of  $100  on  private  account. 

It  is  urged,  however,  by  the  administrator,  that  the  surrogate 
has  no  jurisdiction  to  order  payment  of  the  disputed  claims,  or 
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of  a  demand  growing  out  of  partnership  affairs,  unless  there 
has  been  a  previous  accounting  between  the  parties  here,  or  in 
another  court,  and  a  balance  ascertained  and  found  due. 

The  general  point  raised  as  to  the  authority  of  this  court  to 
pass  upon  demands  disputed  by  the  executor  or  administrator, 
was  fully  considered  in  Campbell  a.  Brown  (1  Bradf.  R,,  204) ; 
nor  have  I  seen  any  reason  since  that  decision  to  change  the 
views  then  expressed.  The  statute  expressly  authorizes  the  sur- 
rogate to  decree  the  payment  of  debts,  legacies,  and  distributive 
shares,  on  the  application  of  a  creditor,  legatee  or  next  of  kin  ; 
and  on  a  final  accounting,  it  is  made  the  imperative  duty  of  the 
surrogate  to  determine  all  questions  "  concerning  any  debt, 
claim,  legacy, .  bequest,  or  distributive  share"  (2  Itev.  Stats., 
116,  §  18 ;  Ib.,  95,  §  78  [71]).  The  term  "  debts,"  as  used  in 
the  statutes  relating  to  the  estates  of  deceased  persons,  is  not 
limited  to  such  as  are  strictly  legal  debts,  but  manifestly  com- 
prehends every  claim  and  demand  by  a  creditor,  whether  re- 
coverable at  law  or  in  equity  (2  Rev.  Stats.,  87  §  25  [27],  §  27 
[31] ;  Ib.,  88,  §  34 ;  II.,  89  [39] ;  II.,  92,  §  52  [57] ;  Ib.,  102  §  14 
[17]  ;  Ib.,  109,  §  53  [64]).  In  other  words,  it  includes  equi- 
table as  well  as  legal  debts.  In  the  case  of  Payne  v.  Matthews 
(6  Paige,  19),  a  surviving  partner  claimed  a  balance  due  him 
by  his  deceased  co-partner,  and  the  chancellor  held  that  this 
was  an  unliquidated  demand  of  the  fourth  class  of  debts  due 
from  the  estate  of  the  decedent,  according  to  the  order  pre- 
scribed by  the  Revised  Statutes  for  the  payment  of  debts  by 
executors  and  administrators.  His  language  was :  "  The  bal- 
ance due  from  the  decedent  to  his  surviving  partner  on  ac- 
count of  the  partnership  transactions,  after  the  payment  of  the 
partnership  debts  and  the  appropriation  of  all  the  copartner- 
ship effects  to  equalize  the  balances  between  them,  was  an 
unliquidated  demand  of  this  class  against  the  decedent  at  the 
time  of  his  death ;  and  when  it  shall  have  been  liquidated 
by  the  complainant  and  the  personal  representatives  of  Bissel 
(the  deceased),  or  by  the  surrogate,  who  is  competent,  upon 
the  settlement  and  distribution  of  the  estate,  to  liquidate  an 
equitable  as  well  as  a  legal  demand,  or  by  a  decree  of  this  court 
upon  a  reference  to  a  master,  the  balance  that  shall  be  found 
due  to  the  complainant  must  be  paid  to  him  out  of  the  estate  of 
the  decedent,  ratably  to  the  other  creditors.  In  Dakin  v.  Dem- 
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ing  (6  Paige,  98),  the  same  principle  was  declared  in  regard  to 
claims  growing  out  of  a  trust.  It  would  seem,  therefore,  that 
no  distinction  exists  in  respect  to  the  authority  of  the  surrogate 
in  regard  to  legal  and  equitable  debts.  And  in  view  of  the  ob- 
vious design  of  the  scheme  and  plan  of  the  Revised  Statutes, 
for  the  summary  adjustment  of  estates,  the  inconvenience  of 
staying  the  final  accounting  and  distribution  because  certain 
claims  happen  to  rest  upon  equitable  principles,  and  the  recent 
abolition  of  the  distinction  between  legal  and  equitable  rights, 
so  far  as  it  was  involved  in  a  court  of  procedure  under  the 
Code,  and  in  giving  equity  jurisdiction  to  the  courts  of  law,  I 
do  not  feel  called  upon  to  send  the  petitioner  to  another  juris- 
diction unless  plainly  required  to  do  so.  There  is  nothing  pecu- 
liar in  this  case  which  would  appear  to  demand  the  exercise  of 
discretion  ("Westervelt  a.  Gregg,  1  Barb.,  469 ;  Kidd  a.  Chap- 
man, 2  II.,  423  ;  Campbell  a.  Bowen,  1  Bradf.  R.,  24). 

There  must  be  a  decree  establishing  the  claim  of  the  appli- 
cant at  the  amount  above  stated. 


THE  FRANKLIN  BUILDING  ASSOCIATION 
a.  MATHER. 

Supreme  Court,  Brooklyn  Special  Term  ;  March,  1857. 
BUILDING  ASSOCIATIONS. — MORTGAGE  TO. — FORECLOSURE. 

A  member  of  a  building  association  gave  a  mortgage  to  the  association  to  secure 
the  payment  of  his  monthly  dues,  fines,  Ac.  The  mortgage  contained  a  pro- 
vision that  in  case  of  default  the  association  might  sell  under  the  statute,  and 
invest  the  overplus,  if  any,  and  draw  for  and  apply  it  from  time  to  time  as 
required,  to  the  payment  of  all  accruing  monthly  dues,  <fec.,  until  the  termin- 
ation of  the  association. 

Held,  that  the  provision  was  valid,  and  that  the  association  were  entitled,  on 
judgment  of  foreclosure,  to  have  a  provision  inserted  directing  the  surplus  to 
be  invested  according  to  the  mortgage. 

Application  for  judgment  of  foreclosure  and  sale  upon  failure 
to  answer. 

This  action  was  brought  by  the  Franklin  Building  Associa- 
tion against  Robert  F.  Mather,  and  Margaret  his  wife,  Samuel 
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M.  Pettengill,  and  Sarah  his  wife,  and  others.  The  action  was 
brought  to  foreclose  two  mortgages.  As  to  one  of  these  mort- 
gages, which  was  made  in  the  usual  form,  no  objection  to  the 
foreclosure  was  urged. 

As  to  the  other  mortgage,  the  complaint  stated  the  following 
facts  : — On  May  5,  185-i,  the  defendants  Mather  and  wife,  exe- 
cuted to  the  plaintiffs,  The  Franklin  Building  Association,  the 
mortgage  in  question,  being  upon  a  lot  in  Dean-street,  in  the 
city  of  Brooklyn ;  the  mortgage  being  stated  to  be  made  in 
consideration  of  the  sum  of  $1,200,  and  upon  divers  other  good 
and  lawful  considerations.  At  the  time  of  the  execution  and 
delivery  of  this  mortgage,  the  defendants  Mather  and  wife  were 
both  members  of  the  plaintiffs'  association,  and  so  continued  up 
to  the  commencement  of  the  action. 

The  mortgage  was  given  to  secure  a  bond  given  by  the  de- 
fendants Mather  for  their  monthly  dues,  &c.,  payable  to  the  as- 
sociation ;  and  it  contained  the  following  conditions,  immediately 
following  the  hdbendum  clause : — 

"Provided,  however,  that  if  the  said  parties  of  the  first 
part,  their  heirs,  executors,  administrators  or  assigns,  shall 
pay  to  the  said  parties  of  the  second  part,  their  successors  or 
assigns,  the  sum  of  ten  dollars  and  fifty  cents  per  month,  the 
first  payment  to  be  made  on  the  first  Wednesday  of  June,  1854, 
and  such  payment  to  continue  during  the  corporate  existence  of 
the  said  Franklin  Building  Association,  whereof  the  said  defend- 
ants Robert  F.  Mather  and  Margaret  Ann  Mather  are  corpora- 
tors ;  the  articles  whereof  have  been  signed  by  them,  as  by  ref- 
erence thereto  will  more  fully  appear ;  and  also  all  fines  which 
may  be  charged  against  her  or  her  assigns,  pursuant  to  the 
by-laws  of  the  said  parties  of  the  second  part,  and  shall  keep 
the  buildings  erected  and  to  be  erected  upon  the  premises  hereby 
granted,  fully  insured  against  loss  or  damage  by  fire,  at  her  ex- 
pense, by  insurers  to  be  approved  of  by  the  said  parties  of  the 
second  part,  their  successors  or  assigns ;  and  shall  also  keep  all 
other  covenants,  promises,  and  agreements  entered  into  by  the 
said  Robert  F.  Mather  and  Margaret  Ann  Mather,  to  and  with 
the  said  parties  of  the  second  part,  according  to  the  true  intent 
and  meaning  of  the  aforesaid  articles  of  incorporation  ; — then 
these  presents  and  the  estate  hereby  granted,  shall  cease,  deter- 
mine, and  be  void :  and  if  the  said  parties  of  the  first  part, 
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their  heirs  or  assigns,  shall  neglect  to  pay  off  all  taxes,  assess- 
ments, premiums  for  insurance,  interest  on  prior  mortgages,  and 
all  other  charges  against  the  premises  hereby  granted,  on  any 
day  whereon  the  same  shall  become  due  and  payable,  it  shall 
be  lawful  for  the  said  parties  of  the  second  part,  their  suc- 
cessors or  assigns,  to  pay  and  satisfy  the  same ;  and  the  sum  or 
sums  so  paid,  with  interest,  shall  become  at  once  due  and  pay- 
able, and  be  added  to  the  amount  secured  hereby  ;  and  if  default 
shall  be  made  in  the  said  monthly  or  other  payments  until  the 
sum  or  sums  so  payable  as  aforesaid  shall  amount  to  the  sum  of 
sixty-three  dollars,  then,  and  from  thenceforth,  it  shall  be  lawful 
for  the  said  parties  of  the  second  part,  their  successors  or  assigns,  to 
enter  into  and  upon  all  and  singular  the  premises  hereby  granted, 
or  intended  so  to  be,  and  to  advertise,  sell,  and  dispose  of  the 
same,  and  all  benefit  and  equity  of  redemption *  of  the  said  par- 
ties of  the  first  part,  their  heirs,  executors,  administrators,  or 
assigns  therein,  at  public  auction,  according  to  the  statute  in 
such  cases  made  and  provided,  and  as  the  attorney  of  the  said 
parties  of  the  first  part,  for  that  purpose  by  these  presents  duly 
authorized,  constituted,  and  appointed,  to  make  and  deliver  to 
the  purchaser  or  purchasers,  a  good  and  sufficient  deed  or  deeds 
of  conveyance  in  the  law  for  the  same  in  fee  simple  ;  and  out 
of  the  money  arising  from  such  sale  to  retain  all  such  sums  as 
shall  then  be  due  and  payable,  as  aforesaid,  together  with  the 
costs  and  charges  of  advertisement  and  sale  of  the  premises ; 
investing  the  overplus  of  the  purchase-money,  if  any  there  shall 
be,  in  some  suitable  manner  in  the  name  of  the  said  parties  of 
the  second  part,  their  successors  or  assigns,  to  be  drawn  for  and 
applied  from  time  to  time,  as  required,  to  the  payment  of  all  ac- 
cruing monthly  sums  and  fines  as  aforesaid,  until  the  termination 
of  the  said  corporate  existence  of  the  said  Franklin  Building 
Association :  rendering  the  overplus,  if  any  there  shall  be,  unto 
the  said  parties  of  the  first  part,  their  heirs,  executors,  adminis- 
trators, or  assigns ;  which  sale,  so  to  be  made,  shall  forever  be 
a  perpetual  bar  against  the  said  parties  of  the  first  part,  their 
heirs,  executors,  administrators,  or  assigns,  and  all  other  persons 
claiming  or  to  claim  the  said  premises  by,  from,  or  under  them 
or  any  of  them." 

The  complaint  showed  a  default  in  the  payment  of  dues  from 
the  defendants  Mather.     It  demanded  judgment  of  foreclosure 
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and  sale  ;  and  it  also,  demanded  that  the  overplus  of  the  funds 
realized,  if  any,  should  be  paid  over  to  the  plaintiffs,  to  be  by 
them  invested  according  to  the  condition  of  the  mortgage  above 
mentioned.  • 

The  defendants  Pettengill  and  others  were  joined  as  encum- 
brancers ;  Pettengill  being  a  judgment  creditor  of  the  defend- 
ant Mather. 

No  answer  having  been  put  in,  the  plaintiffs  now  applied  to 
the  court  for  judgment.  The  motion  was  opposed  on  behalf  of 
the  defendants  Pettengill  and  wife. 

John  Fowler,  Jr.,  for  the  motion. — I.  The  language  of  the 
complaint,  including  the  prayer  for  judgment,  follows  the  lan- 
guage of  the  mortgage. 

II.  The  mortgage  concedes  the  right  of  the  plaintiff  to  the 
surplus ;  and  there  is  nothing  in  the  complaint  or  in  the  relief 
demanded,  inconsistent  with  the  mortgage. 

III.  The  mortgage  is  a  valid  contract  in  all  its  parts.    The 
act  of  1851  undoubtedly  contemplated  such  mortgages. 

IV.  The  opposing  party  before  the  court,  the  defendant  Pet- 
tengill, can  claim  to  have  been  prejudiced  by  the  severe  terms 
of  the  mortgage.    It  was  on  record  before  he  acquired  any  inter- 
est in  the  premises,  and  he  took,  therefore,  with  full  notice  of  it. 

V.  The  objection  that  the  mortgage  is  given  to  secure,  not 
the  payment  of  money  by  instalments,  but  for  the  performance 
of  covenants,  has  no  application  to  the  present  case.     All  the 
covenants  in  the  mortgage  are  covenants  to  pay  money,  except 
the  covenant  to  insure.    The  latter  covenant  is  of  frequent  use 
in  mortgages,  and  its  validity  has  never  been  questioned. 

Lyman  Abbott,  for  the  defendants  Pettengill  and  wife,  in 
opposition. — I.  The  clause  in  the  mortgage  giving  the  plaintiffs 
a  right  to  sell  under  the  statute,  and  invest  the  surplus,  does  not 
give  the  court  a  right  to  grant  a  decree  to  that  effect.  (Holden 
v.  Gilbert,  7  Paige,  208.) 

II.  The  provisions  of  the  Revised  Statutes  (2  Rev.  State., 
191)  do  not  give  the  plaintiffs  a  right  to  such  a  decree.  Those 
provisions  apply  only  to  the  foreclosure  of  mortgages  given  to 
secure  the  payment  of  money  by  instalments,  and  are  not  appli- 
cable to  mortgages  for  the  performance  of  covenants.  (Fergu- 
son v.  Ferguson,  2  Comst.,  360.) 
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III.  The  mortgage  in  suit  is  given,  not  to  secure  the  payment 
of  money  by  instalments,  but  tlje  performance  of  duties  due  by 
the  defendant  Mather  to  the  association,  as  one  of  its  members. 
(Seagrove  v.  Pope,  16  Jur.,  1099;  S.  C.  15  Eng.  L.  &  Eq.  B., 
477  ;  Moseley  v.  Baker,  6  Hare,  87.) 

BIBDSEYE,  J. — This  action  is  brought  for  the  purpose  of  fore- 
closing two  mortgages  given  by  defendant  Mather  and  wife ; 
the  one  to  John  Doherty,  for  $600,  which  has  been  assigned  to, 
and  is  now  held  and  owned  by  the  plaintiffs.  To  the  granting 
of  the  usual  judgment  of  foreclosure  and  sale  on  this  mortgage, 
no  objection  is  made ;  the  condition  of  it  being  the  ordinary  one 
for  the  payment  of  the  debt  and  interest. 

The  other  mortgage  was  given  directly  to  the  association ; 
which  was  one  formed  under  the  act  of  April  10,  1851,  for 
the  incorporation  of  Building,  Mutual  Loan,  and  Accumulating 
Fund  Associations. 

I  cannot  agree  with  the  counsel  for  the  defendant,  that  the 
power  of  sale  given  in  the  mortgage,  upon  the  non-payment  of 
dues  to  a  fixed  amount,  and  the  provision  that  the  surplus  may 
be  invested,  in  order  to  form  a  fund  for  the  payment  of  subse- 
quently accruing  dues,  do  not  warrant  a  decree  for  such  a  dis- 
position of  the  surplus  moneys.  In  my  opinion,  the  entry  of  a 
judgment  for  such  a  sale,  and  the  proper  investment  of  the  pro- 
ceeds for  the  purpose  of  paying  future  dues,  is  not  giving  to  the 
plaintiffs  any  larger  or  different  right  than  that  secured  to  them 
by  the  contract  made  between  the  parties.  The  jurisdiction  of 
this  court  to  decree  the  foreclosure  of  mortgages  does  not 
arise  out  of  the  power  of  sale  usually  contained  in  them ;  but 
from  the  very  nature  of  the  conditional  transfer  of  the  estate 
as  the  security  for  the  payment  of  the  debt ;  so  that  either 
of  the  parties  has  the  right  to  apply  to  a  court  of  equity 
to  fix  the  amount  actually  due  on  the  security,  with  a  view,  on 
the  one  hand,  to  the  enforcement  of  it  in  case  of  failure  to  pay 
according  to  condition;  or,  on  the  other,  to  a  redemption  by 
the  payment  of  the  true  amount  found  due. 

The  case  of  Holden  v.  Gilbert  (7  Paige^  208)  does  not  war- 
rant the  position  to  which  it  is  cited.  The  Court  of  Chancery 
in  that  case,  on  a  power  of  sale  for  only  one  of  four  instalments, 
did  make  a  decree  of  sale  of  the  whole  mortgaged  premises ; 
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but  it  held  that  such  a  power  of  sale  did  not  make  all  the  instal- 
ments due  and  payable,  by  a  mere  neglect  to  pay  one  instalment 
within  the  time  prescribed.  It  was  properly  said  in  that  case, 
that  there  could  be  no  sale,  if  the  amount  which  had  then  ac- 
crued due,  with  the  costs  of  suit,  were  paid.  The  same  is  true 
in  this  case.  A  payment  of  the  amount  reported  due  on  such  a 
mortgage,  with  interest  and  the  costs  of  suit,  at  any  time  before 
judgment,  would  entitle  the  defendants  to  a  dismissal  of  the 
complaint.  If  the  moneys  were  paid  after  the  sale,  all  further 
proceedings  would  be  staid  till  a  subsequent  default,  when  the 
court  might  order  the  decree  to  be  enforced.  (2  Rev.  Stats., 
192,  §§  161,  162.) 

Nor  can  I  assent  to  the  proposition  that  this  mortgage  is  not 
conditioned  for  the  payment  of  money ;  or  that  the  provisions  of 
the  Revised  Statutes  relating  to  foreclosure  and  sale  for  instal- 
ments not  due  at  the  commencement  of  the  suit  (2  R&v.  Stats., 
192-3)  do  not  apply  to  it.  The  mortgage  in  the  case  of  Fer- 
guson v.  Ferguson  (2  Comst.,  360)  was  conditioned  for  the  support 
and  maintenance  of  the  mortgagees  during  their  lives,  and  not 
for  the  payment  of  any  money. 

The  main  and  primary,  if  not  the  only  intent  of  the  mortgage 
on  which  this  action  is  brought,  is  to  secure  the  payment  of 
money.  The  sums  which  are  to  be  paid  are  not,  as  is  commonly 
done,  inserted  in  the  mortgage  ;  but  for  their  amount  reference 
is  made  to  the  articles  of  association  and  the  books  and  charges 
of  the  association.  This  reference  will  make  the  amount  to  be 
paid  sufficiently  certain.  That  part  of  the  condition  of  the 
mortgage,  that  it  is  to  secure  the  performance  of  all  other  cove- 
nants, promises,  and  agreements  entered  into  "  by  Mather  with 
the  association,  does  not  change  the  general  nature  of  the  se- 
curity. That  clause  is  merely  subsidiary  to  the  principal  con- 
dition, which  is  for  the  payment  of  the  dues  to  the  association. 
And  upon  an  examination  of  the  articles  of  association,  I  do  not 
see  any  covenant,  promise,  or  agreement  on  the  part  of  Mather, 
the  breach  of  which  is  not  to  be  compensated,  if  at  all,  by  the 
payment  of  a  specific  sum  of  money. 

There  must,  therefore,  be  a  judgment  of  foreclosure  and  sale; 
and  it  will  provide  for  the  payment  to  the  plaintiffs,  out  of  the 
proceeds  of  the  sale,  of  the  amounts  which  the  referee  has  re- 
ported to  be  due  to  the  plaintiffs  upon  the  two  mortgages,  with 
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interest  thereon  and  costs.  The  surplus  to  be  brought  into 
court,  by  paying  the  same  to  the  treasurer  of  Kings  county,  who 
must  invest  the  same  on  bond  and  mortgage,  to  be  held  subject 
to  the  claims  of  the  plaintiffs  for  subsequently  accruing  dues 
from  Mather,  and  with  the  right  to  the  plaintiffs  to  apply,  from 
time  to  time,  for  the  payment  thereof.  As  this  case  is  peculiar, 
the  sale  may  be  made  by  a  referee ;  and  Henry  W.  Johnson  is 
appointed  such  referee.  The  plaintiff  to  have  an  allowance  of 
sixty  dollars. 


RENAUD  a.  CONSELYEA. 

Supreme  Court,  Brooklyn  Special  Term  ;  November,  1856. 
MORTGAGE  FORECLOSURE. — TRUST  FUNDS. 

Wherever  a  security  for  trust  funds  is  taken  by  the  trustee  in  his  individcal  ca- 
pacity (though  he  be  described  as  trustee  in  the  instrument),  the  legal  title 
to  the  security  vests  on  his  death,  not  in  his  successor  in  the  trust,  but  in  his 
personal  representatives ;  and  they  or  their  assignee  may  maintain  an  action 
to  collect  the  funds  secured  ;  and  the  defendants  cannot  set  up  the  rights  of  the 
successor  in  the  trust  as  a  defence  to  the  notion. 

Action  for  the  foreclosure  of  a  mortgage,  tried  by  the  court. 

This  action  was  brought  by  James  A.  Renaud  against  Catha- 
rine Conselyea,  widow  of  Andrew  J.  Conselyea,  sued  as  widow 
and  as  administratrix  of  her  late  husband  ;  and  also  against 
eight  other  defendants,  the  heirs  of  Andrew  J.  Conselyea.  The 
complaint  showed  that  Andrew  J.  Conselyea,  during  his  life- 
time, executed  and  delivered  to  one  Charles  Paget  the  bond 
and  mortgage  in  suit ; — that  Charles  Paget  was  since  deceased, 
and  that  his  wife,  having  been  qualified  as  his  executrix,  had 
assigned  the  bond  and  mortgage  to  the  plaintiff; — that  Andrew 
J.  Conselyea,  also  had  died,  leaving  him  surviving  his  wife 
Catharine  and  six  children,  who,  with  the  husbands  of  two  of 
them,  were  the  other  defendants ; — that  default  in  payment  had 
been  made,  &c. 

The  answer  of  two  of  the  defendants,  infants,  set  up  that  the 
bond  and  mortgage  were  made  by  Conselyea  to  Paget  in  the 
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latter's  capacity  as  administrator  de  lonis  non  of  one  John 
Devoe ;  that  the  moneys  secured  by  the  mortgage  were  a  part 
of  the  estate  of  Devoe  ;  and  it  was  claimed  by  the  answer  that 
the  title  to  the  bond  and  mortgage  therefore  vested,  on  the 
death  of  Paget,  not  in  his  personal  representatives,  but  in  his 
successor  in  administration  upon  Devoe's  estate. 

On  the  trial  of  the  action,  in  September,  1856,  before  Mr. 
Justice  Birdseye  without  a  jury,  the  plaintiff  offered  in  evidence 
to  support  his  complaint,  a  mortgage  given  by  Conselyea  to 
Paget ;  in  the  introductory  part  of  which  Paget  was  described 
as  "  acting  administrator  of  the  estate  of  John  Devoe,  deceased." 
But  the  lands  were  conveyed  to  Paget,  his  heirs  and  assigns  ; 
and  there  was  no  other  allusion  to  his  representative  capacity 
than  the  reference  to  it  in  the  introductory  clause.  The  de- 
fendant objected,  on  the  ground  that  the  mortgage  set  forth 
in  the  complaint  was  made  to  Paget  in  his  individual  capa- 
city, while  that  offered  in  proof  was  made  to  him  as  adminis- 
trator. This  was  the  principal  question  in  the  case. 

Luther  R.  Marsh,  for  the  plaintiff,  contended  that  the  words 
"  acting  administrator,"  &c.,  were  a  mere  description  of  the  per- 
son ;  and  that  by  the  legal  effect  of  the  mortgage,  the  money 
was  payable  to  Paget,  his  executors,  administrators,  and  as- 
signs, &c. ;  citing  Spencer  v.  Field  (10  Wend.,  87). 

James  Maurice,  for  defendant. 

BIRDSEYE,  J. — Had  the  action  to  foreclose  the  mortgage  de- 
scribed in  the  complaint  in  this  case,  been  brought  during  the 
lifetime  of  Mr.  Paget,  the  mortgagee,  it  might  have  been 
brought  by  him  in  his  own  name ;  the  words  "  administrator, 
&c.,"  added  to  his  name  being  a  mere  descriptio  persona}  (Mer- 
ritt  v.  Seaman,  2  Seld.,  168,  and  cases  there  cited).  The  legal 
title  to  the  security  was  in  Paget  individually.  He  may  or 
may  not  have  been  responsible  to  the  estate  of  his  testator,  by 
reason  of  his  having  taken  a  security  in  that  form.  That  ques- 
tion, however,  is  not  here  presented.  The  only  point  now  before 
the  court  is,  whether  the  legal  title  was  vested  in  Paget  indi- 
vidually, and  passed  at  his  death  to  his  personal  representatives, 
eo  that  a  payment  to  them  by  the  mortgagor  will  discharge  the 
mortgage  and  satisfy  the  lien  ; — if  so,  there  must  be  the  end  of 
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this  defence.  For  it  is  no  concern  of  these  defendants,  so  they 
are  discharged,  what  may  be  the  rights  of  Devoe's  estate  to  the 
moneys  when  paid  to  the  plaintiff.  They  can  only  ask — Has  the 
plaintiff  the  legal  right  to  receive  the  mortgage  debt  and  can- 
cel the  mortgage?  That  Paget  individually,  and  not  as  ad- 
ministrator, could  have  done  this,  is  clear. 

Then,  did  that  right  pass,  on  his  death,  to  his  personal  repre- 
sentatives ?  This  precise  point  is  not  decided  in  Merritt  v.  Sea- 
man, nor  in  any  other  case  cited  that  I  am  aware  of.  But  it 
seems  to  be  a  necessary  corollary  of  the  main  point  decided  in 
that  case.  It  more  conclusively  follows  from  the  positions  laid 
down  by  the  court  in  Biddle  v.  Wilkins  (1  Pet.,  686). 

I  must,  therefore,  overrule  the  objections  of  the  defendants 
to  the  admissibility  of  the  bond  and  mortgage,  the  will  of  Mr. 
Paget,  the  letters  testamentary  therein,  and  the  assignment  of 
the  mortgage  to  the  plaintiff.  The  evidence  adduced  by  the 
defendant  then  becomes  immaterial,  and  must  be  excluded. 
Exceptions  to  these  rulings  are  noted,  as  duly  taken  by  the  de- 
fendants. 

The  plaintiff  is  entitled  to  judgment,  according  to  the  prayer 
of  the  complaint.  The  amount  due  this  day  for  principal  and 
interest  is  $1,513.33.  The  plaintiff  may  have  an  allowance  of 
five  per  cent,  on  this  sum,  besides  his  specific  costs. 


JAQUES  a.  ARESON. 
/Supreme  Court,  Second  District ;  General  Term,  March,  1857. 

INJUNCTION. — MOTION  TO  DISSOLVE. — AFFIDAVITS  TO  SUPPORT 

COMPLAINT. 

Where  an  injunction  is  granted  on  a  verified  complaint,  and  defendant  moves  on 
a  verified  answer  to  dissolve  the  injunction,  the  plaintiff  is  entitled  on  the  mo- 
tion to  read  additional  affidavits  in  support  of  the  complaint. 

Appeal  from  an  order  of  the  special  term  denying  a  motion 
to  dissolve  the  injunction. 

Jesse  C.  Smith,  for  appellants. 
R,  Mott,  for  respondent. 
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BY  THE  COURT* — BIKDSEYE,  J. — Upon  the  complaint  in  this 
action,  which  was  duly  verified,  an  injunction  was  obtained. 
The  defendants  put  in  answers  duly  verified,  and  moved  there- 
on to  dissolve  the  injunction.  On  the  motion,  plaintiffs  offered, 
and  were  allowed,  to  read  affidavits  in  support  of  the  complaint, 
the  defendants  objecting.  The  only  question  presented  on  the 
appeal  is,  whether  they  were  properly  so  read. 

There  has  been  no  little  contrariety  of  opinion  upon  this  point. 
It  was  early  held,  by  Edwards,  J.,  in  Servoss  v.  Stannard  (2  C. 
7?.,  56),  that  the  plaintiff  could  not  in  such  a  case  read  affidavits 
to  contradict  the  answer ;  and  in  Hartwell  v.  Kingsley  (2  Sandf., 
S.  C.  R.,  674,  and  note),  that  position  is  stated  to  have  been  ap- 
proved by  all  of  the  judges  of  the  Superior  Court  of  New  York 
city.  In  the  Merrimac  Manufacturing  Company  v.  Garner  (2 
Abbotts'  Pr.  72.,  318,  322),  in  the  New  York  Common  Pleas, 
Woodruff,  J.,  held,  at  special  term,  that  the  plaintiff  in  such  a 
case  could  not  read  affidavits  to  support  the  allegations  in  the 
complaint.  The  learned  judge  declined  to  express  any  opinion 
whether  in  a  case  in  which  the  defence  rests  upon  new  matter  set 
up  in  the  answer  in  avoidance  of  the  facts  charged  in  the  com- 
plaint, but  admitting  the  charges  to  be  true,  the  answer  may  be 
regarded  as  itself  an  affidavit  of  such  new  matter,  so  as  to  let  in 
opposing  affidavits  on  the  part  of  the  plaintiffs.  The  general 
term  gave  no  opinion  upon  this  question,  placing  their  decision 
upon  a  different  point. 

The  case  of  Benson  v.  Fash  (1  C.  7?.,  50)  was  decided  with 
reference  to  pleadings  verified  merely  on  belief,  according  to 
section  133  of  the  Code  as  originally  enacted. 

In  Krom  v.  Hogan  (4  How.  Pr.  7?.,  225),  it  was  held  by  Par- 
ker, J.,  that  affidavits  could  be  read  by  the  plaintiff  in  a  case 
like  the  present.  The  same  ruling  was  made  in  Schoonmaker  v. 
The  Eetbrmed  Protestant  Dutch  Church  of  Kingston  (5  /£.,  265, 
268),  and  in  Ilascall  v.  Madison  University  (1  C.  7?.,  N.  S.,  170), 
and  more  recently  in  Hollius  v.  Mallard  (10  How.  Pr.  7?.,  540). 
Although  this  point  was  not  directly  involved,  I  think  the  same 
conclusion  will  follow  from  the  cases  of  Benson  v.  Fash  (1  C.R., 
50),  Roome  v.  Webb  (1  C.  R.,  114  ;  S.  C.,  3  How.  Pr.  JR.,  327), 
Minor  v.  Terry  (6  How.  Pr.  R.,  211)  :  all  of  which  hold  that  a 
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pleading  verified  in  the  manner  required  by  section  157  of  the 
present  Code,  is,  within  the  meaning  of  the  Code,  an  affidavit, 
and  to  be  used  as  such  in  moving  for  the  injunction  or  to  dis- 
solve it.  The  opposite  views  taken  of  this  point  in  Millikin  v. 
Cary  (5  How.  Pr.  It.,  272  ;  S.  C.  3  C.  R.,  250),  are,  I  think,  long 
since  and  generally  abandoned.  (See  1  C.  R.,  170,  and  6  How. 
Pr.  E.,  210.) 

It  would  seem,  therefore,  that  the  weight  of  authority  was  de- 
cidedly in  favor  of  the  position  taken  by  the  judge  at  special 
term,  in  allowing  the  plaintiffs'  opposing  affidavits  to  be  read  on 
the  motion. 

But,  upon  principle,  I  think  the  conclusion  right.    By  section 

225  of  the  Code,  applications  to  vacate  injunctions  are  divided 
into  two  classes.   The  first  class  includes  applications  founded  on 
the  insufficiency  of  the  case  made  by  the  plaintiff.    In  such  in- 
stances, the  motion  to  vacate  may  be  made  upon  the  complaint  and 
the  affidavits  on  which  the  injunction  was  granted.  These  are  all 
that  can  be  needed  to  present  for  decision  the  question  of  the 
sufficiency  or  insufficiency  of  the  plaintiff's  case.   The  other  class 
of  these  applications  is  where  the  defendant  moves  upon  a  state 
of  facts  different  from  that  which  the  plaintiff  has  stated.     These 
facts  must  be  shown  upon  affidavits.  This  class  of  motions  is,  there- 
fore, to  be  made  "  upon  affidavits  on  the  part  of  the  defendant." 
He  may  or  may  not  read  his  answer,  at  his  election.    By  section 

226  : — "  If  the  application  be  made  upon  affidavits  on  the  part 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  proofs  in  addition  to  those  on  which 
the  injunction  was  granted."  It  has  been  truly  said  that  this  pro- 
vision is  not  very  clearly  expressed  (6  How.  Pr.  7?.,  68).     But 
it  seems  to  me  that  the  meaning  of  the  section,  taken  in  con- 
nection with  the  previous  one,  is,  that  whenever  the  motion  is 
not  founded  on  the  insufficiency  of  the  plaintiff's  own  case ;  or 
in  other  words,  if  the  motion  falls  within  the  second  class  above 
mentioned ;  and  is  founded  on  a  different  state  of  facts  alleged  by 
the  defendant,  the  plaintiff  may  rebut  the  proofs  of  the  defend- 
ant by  reading  affidavits  and  other  proofs  in  addition  to  those 
on  which  the  injunction  was  granted.     These  views  are  well 
expressed  in  Schoonmaker  v.  The  Reformed  Protestant  Dutch 
Church  in  Kingston,  and  Hollins  v.  Mallard  (supra),  and  are 
confirmed  by  the  cases  of  Krom  v.   Hogan,  Hascall  v.  The 
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Madison   University,   Benson  v.   Fash,  and  Roome  v.  Webb 
(supra). 
The  order  appealed  from  should  be  affirmed  with  costs. 


HICKS  a.  SMITH. 

Supreme  Court,  Second  District ;  General  Term,  March,  1857. 
APPEAL  FROM  ORDER. — STAY  OF  PROCEEDINGS. 

An  appeal  to  the  general  term,  under  section  349  of  the  Code,  from  an  order  of 

the  special  term,  is  not  per  se  a  stay  of  proceedings. 
A  stay  pending  such  appeal  can  only  be  obtained  by  the  special  order  of  the  court. 

Appeal  from  an  order  made  at  special  term  denying  a  motion 
to  set  aside  a  judgment  for  irregularity. 

This  action  was  brought  by  William  T.  Hicks  and  Franklin 
Whiting  against  Abel  Smith  and  Francis  Mather.  Pending  an 
appeal  taken  by  the  defendants  from  an  order  of  the  special 
term,  the  plaintiffs  entered  judgment.  The  defendants  then 
moved  to  set  aside  the  judgment  as  irregular;  contending  that 
their  appeal  was  per  se  a  stay  of  plaintiff's  proceedings.  The 
motion  being  denied,  they  now  appealed  to  the  general  term. 

S.  F.  Clarkson,  for  appellants. 
S.  M.  Meeker,  for  respondents. 

BY  THE  COURT* — BIRDSEYE,  J. — The  only  question  presented 
by  the  appeal  in  this  case  is,  whether  an  appeal  to  the  general 
term,  taken  under  section  349  of  the  Code,  from  an  order  made 
at  special  term,  is,  per  se,  a  stay  of  proceedings  on  the  order  ap- 
pealed from. 

That  the  appeal  operates  as  a  stay  has  been  held  in  the  sev- 
enth district,  both  at  special  term  (Emerson  v.  Burney,  6  How. 
Pr.  R.,  36 ;  Trustees  of  Penn  Yan  v.  Forbes,  8  lb.,  285 ;  Cook 
v.  Poineroy,  10  lb.,  103)  and  at  general  term  (see  8  2b.,  287),  and 
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in  the  fourth  district  at  special  term  (Stewart  v.  The  Saratoga  & 
Whitehall  Railroad  Company,  12  7J.,  435).  The  opposite  was 
held  at  special  term  in  the  first  district  (Story  v.  Duffy,  8  75., 
488,  and  in  Forbes  v.  Oaks,  2  Abbotts'  Pr.  7?.,  120),  and  in  the 
eighth  district  (Hibbard  v.  Burwell,  11  How.  Pr.  7?.,  572),  and 
by  all  the  judges  of  the  Superior  Court  of  New  York  (Bacon  v. 
Reading,  1  Duer,  622).  The  only  reasons  given  for  the  course 
of  decisions  in  the  seventh  district  are  given  in  the  case  of  Em- 
erson v.  Burney ;  for  the  later  cases  there  are  decided  solely  on 
the  authority  of  that  decision.  These  reasons  are  stated  at  6 
How.  Pr.  7?.,  36,  thus : — "The  Code  nowhere  declares  an  appeal 
in  any  case  a  stay  of  proceedings,  not  even  in  cases  where  secu- 
rity is  required.  In  several  cases  it  provides  that  the  appeal 
shall  not  stay  the  proceedings,  unless  certain  undertakings  are 
given ;  clearly  assuming,  I  think,  that  the  appeal  does  so  oper- 
ate, whenever  the  required  security  is  given  in  those  cases  where 
it  is  required,  and  that  it  equally  suspends  proceedings  upon 
the  order  appealed  from  in  those  cases  where  security  is  not 
required." 

It  is  obvious  that  in  making  these  remarks,  the  learned  judge 
overlooked  section  339  of  the  Code.  This  section  directs  that 
whenever  an  appeal  is  perfected  to  the  Court  of  Appeals,  and 
security  given  as  required  by  law,  it  shall  "  stay  all  further  pro- 
ceedings in  the  court  below  upon  the  judgment  appealed  from, 
or  upon  the  matter  embraced  therein."  And  sections  345  and 
348  refer  to  and  adopt  this  provision  as  to  appeals  from  an  infe- 
rior court  to  this  court,  and  from  the  special  to  the  general  term 
of  this  court. 

The  learned  judge  proceeds : — "The  review  by  appeal  is  sub- 
stituted for  a  writ  of  error  in  the  cases  where  formerly  a  writ  of 
error  would  lie ;  and  by  the  common  law  a  writ  of  error  sus- 
pended the  proceedings  upon  the  judgment  or  order  appealed 
from,  excepting  where  otherwise  provided." 

I  am  unable  to  perceive  the  force  of  the  analogy  here  sought 
to  be  drawn.  There  was  never  any  such  a  thing  as  a  writ  of 
error  to  review  orders  like  those  before  the  court  in  the  present 
case,  and  the  others  above  cited.  And  the  present  appeal  is  not 
a  substitute  therefor.  The  reason  why  a  writ  of  error  stayed  the 
proceedings  was,  that  it  removed,  or  was  in  law  supposed  to  re- 
move, the  record  to  the  court  of  review  (Hibbard  a.  Burwell, 
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11  How.  Pr.  -Z?.,  573).  But  no  such  reason  applies  to  the  ap- 
peals now  under  consideration.  The  court  still  remains  in  full 
possession  of  the  case  and  the  record,  ready  at  all  times  to  pro- 
ceed. It  is  true  that  the  learned  judge,  in  Emerson  v.  Burney, 
Bays  it  is  only  in  cases  where  a  writ  of  error  would  formerly 
lie,  that  a  review  by  appeal  is  now  substituted  therefor.  But  as 
a  writ  of  error  would  not  formerly  lie  in  a  case  like  the  present, 
no  analogy  on  this  point  could  be  drawn  from  the  former  to  the 
present  practice.  And  did  there  appear  to  be  in  the  nature  of 
things  any  such  analogy,  in  my  opinion  it  is  destroyed  by  that 
provision  of  the  Code  which  entirely  abolishes  writs  of  error 
(§323). 

If  there  is  no  better  rule  than  that  of  analogy  to  govern  the 
practice  on  the  point  in  dispute  here,  in  my  opinion,  resort 
should  be  had  to  the  system  of  appeals  in  chancery,  from  which 
the  provisions  of  the  Code  as  to  the  review  of  judgments  and 
orders  are  evidently  borrowed. 

The  Revised  Statutes  contained  provisions  carefully  and  mi- 
nutely framed  for  the  stay  of  proceedings  on  appeal  from  the 
chancellor  to  the  Court  of  Errors.  The  security  required  to  be 
given  was  pointed  out,  and  was  applicable  to  most,  if  not  all, 
cases  that  could  arise  (2  R&o.  Stat.,  605,  §  §  78-89).  And 
in  section  86  is  found  a  provision  from  which  section  339  of  the 
Code  above  referred  to  is  taken,  making  the  appeal  when  duly 
perfected  a  stay  of  proceedings  on  the  decree  appealed  from. 
But  no  similar  provision  was  made  as  to  the  stay  on  appeal  from 
the  vice-chancellor  to  the  chancellor.  By  2  Revised  Statutes, 
178,  §  61,  the  chancellor  was  by  general  rules  to  prescribe  "  in 
what  cases,  to  what  extent,  and  on  what  terms,  any  order  or  de- 
cree of  the  vice-chancellor  should  be  suspended  or  affected  by 
an  appeal." 

By  the  rule  made  pursuant  to  this  statute  (see  Rule  116  of 
1844),  no  appeal  from  any  interlocutory  order  or  decree  of  a 
vice-chancellor  was  to  operate  at  a  stay  of  proceedings,  unless  a 
special  order  to  that  effect  should  be  made  by  the  chancellor,  or 
unless  a  certificate  of  probable  cause  for  the  appeal  was  obtained 
from  the  vice-chancellor.  And  security  was  required  to  be  given 
in  the  same  manner,  and  to  the  same  extent,  as  on  appeal  from 
the  chancellor. 

The  principle  upon  which  all  these  regulations  were  based  is 
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an  obvious  one,  and  it  is  as  applicable  to  the  present  as  the  for- 
mer system  of  practice.  It  is,  that  when  the  court  has  exam- 
ined any  case  brought  before  it  and  rendered  its  decision  thereon, 
establishing  the  rights  of  one  party  or  the  other,  that  decision 
is  presumed  to  be  correct ;  and  the  party  whose  rights  are  de- 
clared by  it  is  entitled  to  proceed  thereon,  in  due  course,  for  the 
enforcement  of  those  rights.  From  the  nature  of  things,  the 
rights  thus  adjudged  cannot  be  taken  away  or  suspended  ;  the 
judgment  of  the  court,  thus  presumptively  correct,  cannot  be 
deprived  of  its  proper  force  and  operation,  except  by  some 
provision  of  law,  or  some  other  direction  of  the  court.  As  to 
appeals  from  judgments,  the  law  has  declared  tl^at  upon  certain 
securities  being  given,  the  appeals  shall  stay  all  further  pro- 
ceedings. The  cases  not  thus  expressed  are  excluded.  All  other 
appeals  not  deriving  from  the  statute  the  effect  of  staying  fur- 
ther action,  are  ineffectual  for  any  such  purpose ;  and  the  order 
of  the  court  is  required  to  bring  about  that  result. 

If  this  principle  is  correct,  it  answers  the  positions  laid  down 
in  Stewart  v.  The  Saratoga  &  Whitehall  Railroad  Company  (12 
How.  Pr. ./?.,  437).  "With  the  greatest  respect  for  the  learned 
judge  who  decided  that  case,  I  must  dissent  from  his  views.  I 
think  the  discussion  there  begins  by  taking  for  granted  the  very 
question  presented  for  decision.  That  question  was  whether  the 
appeal  suspends  proceedings  on  the  order  appealed  from ;  and 
the  court  say,  the  party  "  appeals  from  the  whole  order,  not 
from  a  part ;  and  he  suspends  that  order — stays  it  at  any  rate. 
In  effect,  he  renews  his  demurrer^  He  says,  there  is  not  only  a 
reason  why  you  cannot  proceed  to  assess  any  damages  against 
me,  but  there  is  a  legal  reason, — a  reason  founded  in  the  inherent 
defects  of  your  own  complaint, — why  I  am  entitled  to  judgment 
against  you,  without  answering  you  at  all.  I  take  as  a  right, 
this  issue  of  law ;  and,  until  that  be  decided  finally,  there  is  no 
such  thing  as  your  proceeding  to  try,  in  any  way,  any  issue  of 
fact,  or  in  any  way  to  get  judgment  against  me  on  the  merits." 

It  is  not  shown  here  in  what  manner,  or  upon  what  principle 
or  authority,  the  appellant,  by  his  appeal,  thus  "  suspends"  or 
"  stays"  the  order.  Nor  do  I  see  how  an  appeal  from  an  order 
overruling  a  demurrer  can  be  said  to  renew  the  demurrer.  The 
appellant  does  ask  the  appellate  court  to  re-examine  the  ques- 
tion, presented  by  the  demurrer,  and  if  error  is  found  in  the 
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decision,  to  reverse  it.  But  until  such  reversal,  the  decision  is 
in  full  force.  The  judgment  is  that  there  are  no  defects  in  the 
complaint.  The  issue  of  law  that  has  been  raised,  cannot  be 
proceeded  with  or  renewed,  for  it  has  been  decided  and  disposed 
of.  True,  that  disposition  of  the  case  may  be  reviewed.  But 
until  reviewed  and  found  incorrect,  it  is  the  order  of  the  court, 
and  is  to  control  the  case.  How  the  mere  fact  of  an  appeal  can 
make  any  provision  contained  in  that  order  a  "  nullity,"  or  how 
it  can  take  away  the  entire  basis  of  the  decision,  until  the  appeal 
has  resulted  in  a  reversal,  I  am  quite  at  a  loss  to  perceive. 

I  am,  therefore,  of  opinion,  both  upon  principle  and  authority, 
that  an  appeal,  under  section  349  of  the  Code,  does  not  operate 
per  se  as  a  stay  of  proceedings  on  the  order  appealed  from,  and 
that  such  a  stay,  not  being  given  by  law,  can  only  be  obtained 
by  the  special  order  of  the  court. 

The  order  appealed  from  in  this  case  is  therefore  affirmed, 
with  costs. 


YANDERBILT  a.  BLEEKER. 

Supreme  Court,  Second  District ;   General  Term,  March,  1857. 
AMENDED  ANSWER. — INQUEST. 

As  a  general  rule  a  party  cannot  judge  for  himself  of  the  sufficiency  of  a  pleading,  or 

of  the  materiality  of  an  amendment,  but  must  bring  the  question  before  the 

court 
But  when  an  amended  pleading,  in  which  the  amendments  are  clearly  frivolous  or 

immaterial,  is  served  immediately  before  the  circuit,  and  obviously  for  the  mere 

purpose  of  delay,  it  may  be  disregarded. 

Appeal  from  an  order  denying  a  motion  to  set  aside  an  inquest 
for  irregularity. 

This  action  was  brought  for  the  foreclosure  of  a  mortgage. 
The  defendant  answered,  and  afterwards,  five  days  before  the 
circuit  at  which  the  cause  was  noticed,  ho  served  an  amended 
answer.  This  the  plaintiff  returned,  for  the  frivolousness  of  the 
amendments,  and  proceeded  to  take  an  inquest,  pursuant  to  his 
notice  of  trial.  The  defendant  moved  to  set  aside  the  inquest, 

VOL.  IV.— 19 
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and  his  motion  being  denied,  he  now  appealed.     The  circum- 
stances are  stated  more  in  detail  in  the  opinion  of  the  court. 

William  Watson,  for  the  appellant.  I.  The  statute  gives  an 
absolute  right  to  a  defendant  to  amend  within  twenty  days  after 
the  reply,  "  unless  it  shall  be  made  to  appear  to  the  court  that 
it  was  done  for  delay  ;  and  if  so  made  to  appear  to  the  court,  the 
court  may  strike  it  out  on  terras."  (Code,  §  174.)  The  amended 
answer,  which  was  put  in  within  the  time,  never  has  been  stricken 
out  by  any  order  of  the  court.  The  plaintiff's  inquest  on  the 
original  answer  was,  therefore,  irregular.  No  power  is  given 
by  the  statute  to  the  plaintiff  to  put  himself  in  place  of  the 
court,  and  decide  on  the  validity  of  the  pleading.  (Code,  §  174 ; 
7  How.  Pr.  R.,  36 ;  Griffin  v.  Cowen,  8  How.  Pr.  R.,  453  ; 
Rogers  v.  Rathbun,  II.,  467 ;  Hartness  v.  Bennett,  3  Ib.,  289.) 
There  is  but  one  authority  in  conflict  with  these  four,  that  of 
Allen  v.  Compton  (8  Sow.  Pr.  R.,  251).  Even  in  that  case  the 
court  were  moved  by  the  plaintiff  to  strike  out  the  amended  an- 
swer ;  and  Justice  Allen,  in  Griffin  v.  Cowen,  shows  the  fallacy  of 
the  decision,  in  this,  that  a  party  may  get  a  short  order  to  show 
cause  at  the  circuit. 

II.  The  plaintiff,  in  the  present  case,  had  five  days  after  the 
amendment  before  the  circuit,  to  have  applied,  on  notice  to  the 
court,  to  strike  it  out.     The  court,  even  if  of  opinion  that  it  was 
put  in  for  delay,  might,  and  doubtless  would,  at  all  events,  have 
permitted  the  defendant  to  go  to  trial  on  his  amended  answer. 
The  plaintiff's  proper  course  was  to  make  such  application  at  the 
circuit.    (8  How.  Pr.  R.,  453.)    The  question  therefore  is :  Was 
the  inquest  regular,  or  otherwise  ?    No  other  question  can  arise 
on  this  motion.     Here  the  validity  of  the  amendment  is  of  no 
consequence.    In  Allen  a.  Compton,  it  was  all  important. 

III.  But  if  the  court  will,  on  this  motion,  consider  the  validity 
of  the  amendment,  the  amended  answer  sets  up  a  defence  differ- 
ent from  that  contained  in  the  original,  and  is  such  as  the  de- 
fendant had  a  right  to  make.    The  original  answer  contained 
clerical  mistakes,  in  using  the  phrase  "  defendant"  promised  to 
extend  the  time  to  1857,  instead  of  "  plaintiff."    In  the  amended 
answer  the  mistake  was  corrected  by  a  second  defence,  viz. : 
that  the  plaintiff,  in  consideration  of  receiving  seven  per  cent, 
instead  of  six,  had  extended  the  time  of  payment  to  May,  1857, 
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and  having  received  the  additional  premium,  was  estopped  from 
foreclosing  until  1857. 

William  J.  Street,  for  respondent. 

BY  THE  COURT* — EMOTT,  J. — The  defendant  in  this  case, 
which  was  a  foreclosure  suit,  served  an  amended  answer  five 
days  before  the  circuit  at  which  the  cause  was  noticed  for  trial. 
The  amendments  consisted  in  merely  correcting  a  clerical  error 
or  slip  of  the  pen  of  the  copyist,  who  had  put  the  word  "  defend- 
ant" for  "plaintiff"  several  times.  The  plaintiff's  attorney 
returned  the  copy  of  this  amended  answer  served  on  him,  with 
a  notice  that  he  should  disregard  it,  and  accordingly  did  so; 
brought  on  the  cause  at  the  circuit,  on  his  previous  notice,  and 
took  his  judgment  I  think  he  had  a  right  to  do  so.  Although, 
as  a  general  rule,  a  party  cannot  judge  of  the  sufficiency  of  a 
pleading,  or  the  materiality  of  an  amendment,  but  must  bring  the 
question  before  the  court  (8  How.  Pr.  7?.,  453),  yet  when  an 
amended  pleading  is  served  just  before  a  circuit,  and  with  the 
obvious  design  of  throwing  the  case  over,  the  other  party  may  dis- 
regard it  if  it  be  clearly  a  frivolous  or  immaterial  amendment.  I 
think  such  a  case  is  an  exception  to  the  rule  I  have  stated,  and 
has  been  so  regarded.f  The  design  is  manifest,  and  it  will  be 
effected  just  as  certainly  if  the  pleading  be  finally  rejected,  as  if 
it  be  permitted  to  stand,  if  the  plaintiff  is  to  be  driven  to  a 
motion  to  get  rid  of  it.  The  question  of  the  good  faith  and  suf- 
ficiency of  an  amended  answer  must  be  raised,  in  such  cases, 
before  the  judge  at  the  circuit  when  the  plaintiff  moves  on  the 
cause.  In  this  case,  both  the  answers  are  clearly  frivolous,  and 
they  are  alike  in  all  respects,  except  that  which  I  have  indicated. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

*  Present,  8.  B.  Strong,  Birdseye,  and  Emott,  JJ. 

f  And  see  remarks  of  Allen  J.  in  Rogers  v.  Rathbun  (8  How.  Pr.  R.,  466). 
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THE  PEOPLE  on  the  relation  of  DEMAREST  a.  LAWS. 

Supreme  Court,  Second  District  /  General  Term,  March,  1857. 

PARTIES. — SUIT  ON  ADMINISTRATOR'S  BOND. 

An  action  prosecuted  under  Laws  of  1830,  ch.  320,  §  23  (2  Rev.  Stats.,  4  ed.,  300, 
§  19),  upon  an  administration  bond  made  to  the  People  of  this  State,  under  the 
provisions  of  2  Revised  Statutes,  77,  §  42,  is  properly  brought  in  the  name  of  the 
People ;  the  individual  immediately  interested  in  the  recovery  being  joined  as 
relator. 

Appeal  from  a  judgment  of  the  special  term  allowing  a  de- 
murrer to  an  answer. 

The  answer  in  this  case  contained  five  defences.  The  defend- 
ants demurred  to  the  second  and  third  defences,  for  insufficiency, 
and  moved,  also,  to  strike  out  the  allegations  forming  the  fifth 
defence,  as  irrelevant.  The  demurrer  and  motion  were  argued 
together  at  the  special  term,  and  the  decision  rendered,  allowing 
the  demurrer,  and  granting  the  motion,  in  part,  is  reported  (2 
Ante,  450).  The  facts  of  the  case  are  there  fully  stated. 

The  defendants  now  appealed  from  the  judgment  allowing  the 
demurrer. 

H.  D.  Birdsall,  for  the  appellants. 
Jesse  C.  Smith,  for  the  respondents. 

BY  THE  COURT* — S.  B.  STRONG,  J. — The  defendants  (Laws  as 
principal,  and  Montgomery  and  Bennett  as  sureties)  executed  to 
the  People  a  bond,  with  a  condition  that  Laws,  as  administrator 
of  the  personal  estate  of  one  Mosier,  should  faithfully  execute 
his  trust,  and  should  obey  all  orders  in  the  matter  to  be  made 
by  the  surrogate  of  the  county  of  Kings,  by  whom  he  had  been 
appointed.  The  complaint  sets  forth  that  the  relator  being  a 
creditor  of  Mosier,  in  due  time,  and  after  proper  preliminary 
proceedings,  presented  a  petition  to  the  surrogate  asking  for  a 
citation,  which  was  issued,  and  served  upon  Laws,  directing  him 

*  Present,  S.  B.  Strong,  Birdseye,  and  Emott,  JJ. 
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to  show  cause  why  the  surrogate  should  not  decree  the  payment 
by  him  of  the  plaintiffs'  debt;  that  no  sufficient  cause  to  the 
contrary  being  shown,  the  surrogate  had  decreed  the  payment  of 
the  debt,  with  costs ;  that  Laws  had  omitted  and  refused  to  pay 
such  debt  and  costs,  and  that  the  surrogate  had,  therefore,  on 
the  application  of  the  relator,  directed  that  the  bond  should  be 
prosecuted  for  the  recovery  of  the  relator's  debt  and  costs,  with 
the  costs  of  suit,  and  that  the  amount  recovered  should  be  paid 
in  satisfaction  of  the  surrogate's  decree.  The  plaintiffs  aver  that 
no  part  of  such  debt  and  costs  has  been  paid,  and  that  the  de- 
fendants are  indebted  to  the  plaintiffs  in  the  entire  amount 
specified  in  the  decree,  with  interest,  for  which  judgment  is 
demanded. 

The  defendants,  Montgomery  and  Bennett,  after  denying  each 
and  every  allegation  contained  in  the  complaint,  allege  that 
the  relator  had  no  claim  against  Hosier's  estate,  and  that  there 
were  no  assets  belonging  to  such  estate. 

The  plaintiffs  demur  to  so  much  of  the  answer  as  is  contained 
under  such  second  and  third  specifications,  for  insufficiency,  on 
the  ground  that  the  defendants  are  precluded,  by  the  surrogate's 
decree,  from  setting  up  either  of  those  defences. 

The  learned  judge  at  the  special  term  allowed  the  demurrer, 
with  costs,  and  thereby  overruled  such  second  and  third  at- 
tempted defences.  In  this  he  was  clearly  right.  As  the  surro- 
gate had  confessedly  jurisdiction,  his  decisions  upon  the  ques- 
tions necessarily  involved  in  the  matter  before  him,  were  con- 
clusive upon  the  administrator;*  and  if  upon  him,  it  is  well 
settled  that  they  were  equally  so  upon  his  sureties.  The  indebt- 
edness of  the  demand  to  the  relator  is  mentioned  by  way  of 
recital  or  inducement,  and  the  possession  of  assets,  if  stated  at 
all,  is  merely  inferentially,  and  in  neither  case  is  there  a  direct, 
substantial  averment  which  would  justify  an  answer,  especially 
upon  matters  not  properly  controvertible. 

The  defendants  are  right  in  supposing  that  they  could,  upon 
the  argument  of  the  demurrer  to  parts  of  their  answer,  avail 


*  The  rule  is,  that  there  con  be  no  averment  in  pleading,  against  the  validity 
of  a  record,  though  there  may  be  against  its  operation  ;  and  in  a  suit  on  a  judg- 
ment, no  matter  of  defence  can  b«j  pleaded  which  existed  anterior  to  the  judg- 
ment (See  Biddle  v.  WUkini,  1  Pet.,  686-692.) 
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themselves  of  any  well-founded  objection  to  the  sufficiency  of 
the  cause  of  action,  as  set  forth  in  the  complaint.  It  is  also  true, 
as  the  defendants  contend,  that  the  relator  is,  so  far  as  this  suit 
goes,  the  real  party  in  interest.  I  am  inclined  to  think,  how- 
ever, that  the  provision  in  the  Code  requiring  that  the  action 
should  be  brought  by  the  actual  party  in  interest,  is  satisfied,  in 
suits  upon  official  bonds  given  to  the  People,  where,  as  in  this 
case,  they  are  named  as  plaintiffs,  upon  the  relation  of  the  pro- 
prietor of  the  claim.  In  such  cases  the  defendants  cannot  be 
prejudiced  by  the  procedure,  as  the  relator  would,  if  unsuccess- 
ful, be  responsible  for  the  costs.  It  is  true  that,  in  other  cases, 
he  for  whose  benefit  the  suit  was  instituted  might  be  equally 
responsible,  but  the  interest  of  third  parties1  who  are  not  named, 
is  not  always  discoverable.  Besides,  these  official  bonds  are  not 
actually  assigned,  but  the  moving  parties  are  authorized  to  insti- 
tute suits  upon  them.  They  are  still  held  by  the  obligees  or 
their  officers,  for  the  benefit  not  only  of  the  moving  party,  but  of 
all  others  who  may  have  similar  claims  to  enforce.  As  to  all 
such,  the  People  are  still  the  effectual  trustees.  The  case  cited 
by  the  defendants'  counsel  (Baggott  v.  Boulger,  2  Duer,  160) 
merely  decides  that  in  those  suits  on  administrator's  bonds  the 
creditor  may  be  made  the  plaintiff — not  that  he  must  be.  If  that 
judgment  was  right  (about  which,  however,  I  express  no  opin- 
ion), it  would  not  sustain  the  defendant's  objection  here.* 
The  order  should  be  affirmed,  with  ten  dollars  costs. 

EMOTT,  J. — I  am  strongly  of  the  impression  that  the  learned 
justice  was  right  in  holding  as  he  did,  that  this  action  was  prop- 
erly brought  in  the  name  of  the  People.  But  I  do  not  think 
that  question  is  presented  on  this  demurrer.  The  difficulty 
which  the  counsel  for  the  defendants  supposes  to  exist  in  this 
case,  is  that  the  action  is  improperly  brought  in  the  name  of  the 
People,  who  although  a  trustee,  are  not  such  a  trustee  as  the 
Code  permits  to  bring  an  action  in  the  name  of  the  trustee  and 

*  It  will  be  seen  that  the  two  statutes  are  entirely  different  The  one  under 
which  this  action  is  brought  (Laws  of  1830,  ch.  320,  §  23.  See  same  iu  2  Rev. 
Stats.,  Part  2,  ch.  6,  tit.  6,  §  19,  p.  800,  of  4  ed.)  authorizes  the  surrogate  to 
"  cause  the  bond  to  be  prosecuted."  The  other  statute  (Laws  of  1837,  eA.460,  §65. 
See  same  in  2  Rev.  Stats.,  421,  4  td.)  directs  the  surrogate  to  "  assign  the  bond," 
"for  the  purpose  of  being  prosecuted." 
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not  of  the  cestui  que  trust.  This  is  not  a  defect  in  the  statement 
of  a  cause  of  action.  It  is  simply  a  defect  of  parties, — cause  of 
demurrer  specially  if  the  objection  be  well  taken,  but  if  not 
raised  by  demurrer  then  waived  (Code,  148).  As  to  all  such 
objections,  the  old  rule  that  on  a  demurrer  the  judgment  must 
go  against  the  party  committing  the  first  fault,  does  not  apply. 
These  objections  are  not  raised  by  a  demurrer  on  the  part  of  the 
party  who  has  committed  such  faults,  after  the  statute  has 
declared  that  his  adversary  waives  them,  if  he  do  not  demur  for 
that  cause. 

The  judgment  of  the  special  term  should  be  affirmed,  with  costs. 


BOAED  a.  BOAED. 

Supreme  Court,  Second  District ;  General  Term,  January,  1857. 
ADMEASUREMENT  OF  DOWER. — PROCEEDINGS  BEFORE  SURROGATE. 

It  is  within  the  discretion  of  the  surrogate  to  determine  what  is  sufficient  proof 
of  the  service  of  a  petition  for  admeasurement  of  dower  and  of  notice  01  the  day 
of  its  intended  presentation ;  and  if  evidence  is  submitted  to  him  which  raises  a 
fair  presumption  that  the  service  called  for  has  been  made,  this  will  sustain  sub- 
sequent proceedings. 

An  admission  of  service  of  a  petition  for  admeasurement  of  dower  with  notice  of 
the  day  of  its  intended  presentation,  signed  by  the  general  guardian  of  minor 
heirs,  is  sufficient  evidence  of  service  to  bind  such  heirs. 

What  is  a  sufficient  identification  of  papers  served,  in  an  affidavit  of  service. 

The  mere  fact  that  the  report  of  commissioners  to  admeasure  dower  is  filed  in 
surrogate's  office  before  the  day  named  for  their  making  report  in  the  order  of 
appointment,  is  not  an  irregularity  which  avoids  subsequent  proceedings ;  where 
no  proceedings  are  had  upon  the  report  prior  to  the  day  named  for  the  report 
to  be  made. 

It  U  the  tervice  of  the  petition  and  notice  in  proceedings  for  the  admeasurement 
of  dower,  and  not  the  proof  of  service,  which  gives  the  surrogate  jurisdiction  ; 
and  hence  an  adjournment  may  be  ordered  on  the  day  named  in  the  notice  for 
the  presentation  of  the  petition,  if  the  papers  have  then  been  served,  although 
no  proof  of  service  ia  then  before  the  surrogate. 

Appeal  from  a  judgment  at  special  term  on  a  verdict  taken 
subject  to  the  opinion  of  the  court. 

This  was  an  action  by  Julia  Board  against  George  Board,  to 
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recover  fifty  acres  of  land  alleged  to  have  been  set  off  to  the 
plaintiff  as  her  dower  as  widow  of  John  Board,  on  proceedings 
for  the  admeasurement  of  dower,  had,  on  petition  of  the  plain- 
tiff, before  the  surrogate  of  Orange  county.  The  defence  was 
based  on  alleged  irregularities  in  the  proceedings  before  the  sur- 
rogate, which  it  was  contended  invalidated  the  admeasurement. 

The  cause  was  tried  before  Mr.  Justice  Brown,  November  13, 
1854.  On  the  trial,  the  plaintiff  having  proved  that  her  hus- 
band died  possessed  of  a  tract  of  one  hundred  and  fifty  acres 
of  laud,  of  which  the  premises  in  question  formed  a  part,  intro- 
duced the  record  of  the  proceedings  had  before  the  surrogate 
for  the  admeasurement  of  her  dower.  By  the  proofs  embraced 
in  that  record  it  appeared  that  George  Board  and  Gabriel  S., 
James  II.,  and  Sarah  E.  Board,  were  the  only  heirs  at  law  of 
John  Board,  and  that  one  Seth  M.  Satterly  was  in  possession  of 
the  premises  when  the  proceedings  were  instituted. 

The  proceedings  before  the  surrogate  were  commenced  by 
petition  by  Julia  Board  for  the  admeasurement  of  her  dower  in 
the  lands  of  her  deceased  husband  ;  accompanied  by  a  notice  to 
the  heirs  of  John  Board  that  the  petition  would  be  presented  to 
the  surrogate,  on  March  10, 1835.  Annexed  to  this  notice  were 
the  following  documents,  which  were  relied  upon  as  proofs  of 
the  service  of  the  petition  and  notice  on  all  the  parties  entitled 
to  service : — 

"  I  do  hereby  admit  due  service  of  a  copy  of  the  preceding 
petition  and  notice  on-flje,  this  17th  day  of  February,  1835." 

JULIA  BOARD, 

JESSE  ROE,  General  Guardian  of  the  Estate  of 

George  Board  and  Gabriel  S.  Board. 
Witness,  John  B.  Booth. 

Orange  County,  ss. — George  Board  and  Julia  Board,  of  the 
town  of  Goshen,  in  the  county  of  Orange,  being  duly  sworn, 
depose  and  say,  and  the  said  Julia  Board  for  herself  says,  that 
she  delivered  to  the  said  George  a  copy  of  the  annexed  petition 
and  notice  to  serve  on  Stephen  H.  Bull,  the  general  guardian  of 
James  H.  Board  and  Sarah  Elizabeth  Board,  two  of  the  heirs 
at  law  of  John  Board,  deceased,  on  the  seventeenth  day  of  Feb- 
ruary last ;  that  she  did  on  the  said  seventeenth  day  of  Febru- 
ary, serve  a  like  copy  of  said  petition  and  notice  on  Seth  M. 
Satterly,  by  delivering  the  same  to  him  personally,  he  being  in 
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possession  of  the  lands  and  premises  described  in  said  petition ; 
that  she  saw  Jesse  Roe  subscribe  his  mime  to  the  admission  of 
service  of  a  copy  of  said  petition  and  notice  :  that  the  said  Jesse 
Roe  is  the  general  guardian  of  the  estate  of  George  Board  and 
Gabriel  S.  Board,  heirs  at  law  of  the  said  John  Board,  deceased. 
And  the  said  George  Board  for  himself,  says,  that  the  said  copy 
of  petition  and  notice,  delivered  to  him  by  the  said  Julia  Board, 
was  by  him,  on  the  same  day,  delivered  to  the  wife  of  the  said 
Stephen  H.  Bull,  he  being  absent  from  home  at  the  time,  by 
delivering  the  same  to  her  personally. 

JULIA.  BOARD. 

GEORGE  BOARD. 
Sworn  this  17th  day  of  March,  1835,  before  me, 

JOHN  B.  BOOTH,  Surrogate. 

Annexed  to  the  petition  and  other  papers  hereinbefore  set 
forth,  was  a  paper  in  the  handwriting  of  the  said  surrogate,  which 
was  read  in  evidence,  and  contained  an  entry  in  the  following 
words : 

"March  10th,  1835,  widow  appeared,  and  no  others  ap- 
peared :  this  matter  adjourned  to  the  17th  March.  On  the 
17th  day  of  March  the  above-named  Julia  Board  again  ap- 
peared, and  it  appearing  that  copies  of  the  petition  and  notice 
in  this  matter  were  duly  served  twenty  days  before  the  10th 
day  of  March,  the  said  widow  offered  the  following  in  evi- 
dence, to  wit : " — 

This  entry  was  followed  by  an  affidavit  of  James  J.  Board, 
showing  the  facts  relied  on  by  the  petitioner  as  the  basis  of  her 
claim  to  dower,  &c.  Further  proceedings  before  the  surrogate 
were  also  read  in  evidence,  resulting  in  a  decree  founded  on  the 
report  of  commissioners  appointed  to  make  admeasurement  of 
the  present  plaintiff's  dower,  by  which  the  lands  claimed  by  the 
complainant  in  this  action  were  set  off  to  the  plaintiff.  The 
order  of  the  surrogate  appointing  the  commissioners  directed 
them  to  report  to  the  surrogate  u  on  the  twenty-ninth  day  of 
May  next"  (1835).  The  final  order  of  the  surrogate  confirm- 
ing the  report  and  admeasurement  was  made,  as  appeared  by 
its  date,  June  2,  1835 ;  but  by  recitals  in  that  order  it  appeared 
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that  the  report  thereby  confirmed  was  filed  in  the  surrogate's 
office  on  the  twenty-eighth  day  of  May,  instead  of  on  the 
twenty-ww^A,  the  day  named  in  the  order  of  appointment. 

The  defendants  objected  to  the  reading  of  the  petition  and 
other  proceedings,  on  several  grounds. 

1.  Because  the  proof  of  the  service  of  a  copy  of  the  petition 
and  notice  of  its  presentation  on  the  guardian  of  James  H. 
Board  and  of  Sarah  Elizabeth  Board,  and  on  Seth  M.  Satterly,  was 
made  by  Julia  Board,  the  petitioner  and  plaintiff,  in  connection 
with  George  Board. 

2.  Because  the  commission  to  the  commissioners  was  made 
returnable  on  May  29,  1835,  and  from  the  record  of  the  pro- 
ceedings it  appeared  that  the  report  was  filed  in  the  surrogate's 
office  on  May  28,  1835. 

3.  Because  the  notice  that  the  petition  would  be  presented  to 
the  surrogate,  specified  that  the  same  would  be  presented  on 
March  10,  1835;  while  from  the  book  of  records  it  appeared 
that  the  petition  was  not  presented  by  the  petitioner  and  plain- 
tiff until  March  17, 1835,  and  that  the  affidavits  of  service  made 
by  Julia  Board  and  George  Board,  were  made  on  March  17, 
1835 ; — and  because  there  was,  therefore,  no  proceeding  before 
the  surrogate  on  March  10,  1835,  which  could  have  been  ad- 
journed to  the  17th,  and  the  surrogate  had  no  jurisdiction  to 
proceed  in  the  matter  on  the  17th. 

The  objection  was  overruled  and  the  evidence  admitted, 
under  exception.  The  case  having  been  closed,  the  presiding 
judge  directed  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  a  case  to  be  made.  The  cause  having  been 
afterwards  argued  at  special  term,  judgment  was  ordered  on  the 
verdict,  the  following  opinion  being  rendered. 

BROWN,  J. — I  find  no  difficulty  in  regard  to  the  service  of  the 
copy  of  the  petition  and  notice  in  the  proceedings  for  the  ad- 
measurement of  the  dower  of  the  .plaintiff  in  the  lands  whereof 
her  late  husband,  John  Board,  died  seized.  Annexed  to  the 
original  petition  and  notice  on  file  in  the  surrogate's  office,  is 
the  written  admission  of  the  due  service  of  these  papers  by 
Jesse  Roe,  the  general  guardian  of  George  Board  and  Gabriel 
S.  Board.  This  admission  is  signed  in  the  presence  of  John 
B.  Booth,  then  the  surrogate  of  the  county  of  Orange.  The  pre- 


NEW-YOKE:.  299 


Board  a.  Board. 


sumption  is  that  it  was  signed  in  open  court.  The  proof  of  the 
service  upon  Stephen  H.  Bull,  the  general  guardian  of  James 
H.  Board  and  Sarah  E.  Board,  is  not  as  clear  and  explicit  as  it 
should  be,  and  is  certainly  the  subject  of  some  doubt.  If,  how- 
ever, it  be  conceded  that  so  much  of  the  proof  as  is  derived 
from  the  petitioner  herself  is  inadmissible,  still  George  Board 
does  swear  that  the  papers  he  served  were  copies  of  the  petition 
and  notice.  The  expression  employed  in  the  affidavit  is  not  as 
positive  as  it  might  have  been,  and  probably  should  have  been, 
yet  at  this  lapse  of  time  it  is  safest  to  regard  it  as  sufficient  to 
give  the  surrogate  jurisdiction  of  the  subject  of  the  proceeding. 
The  more  serious  question  is  the  hiatus  or  want  of  a  contin- 
uance upon  the  record  of  the  proceedings  for  the  admeasure- 
ment of  the  plaintiffs  dower,  from  the  tenth  to  the  seventeenth 
day  of  March^.835.  The  notice  served  with  the  petition  named 
the  tenth  as  the  day  of  presentation.  The  proof  of  the  service 
was  not  furnished  until  the  seventeenth ;  and  as  there  was  no 
entry  of  an  adjournment  from  the  tenth  to  the  seventeenth  on 
the  face  of  the  record,  when  the  case  first  came  to  be  heard,  the 
objection  seemed  incapable  of  being  overcome,  and  fatal  to  the 
plaintiffs  claim.  It  is  the  practice  in  these  courts,  however,  to 
transcribe  into  the  book  of  records  the  proceedings  from  the 
papers  and  entries  on  file  in  the  office,  and  it  may  very  well 
happen  that  an  error  might  be  made  by  the  clerk  employed  to 
perform  this  task.  Upon  an  examination  of  the  papers  and 
proceedings,  I  find  annexed  to  the  petition  and  the  proofs  taken 
by  the  surrogate,  an  entry  duly  made  by  him  under  the  date  of 
March  10, 1835,  in  which  it  is  stated  that  the  "  widow  appeared 
and  no  others  appeared,  this  matter  adjourned  to  the  17th  of 
March."  It  would  therefore  seem,  that  on  the  day  mentioned 
in  the  notice  the  petitioner  appeared  before  the  surrogate,  and 
none  of  the  other  parties  in  interest  appeared ;  and  that,  the 
petitioner  not  being  prepared  to  proceed,  perhaps  from  present 
inability  to  furnish  the  proofs,  the  matter  was  adjourned  until 
the  17th  of  March.  I  shall  therefore  assume  that  the  entry  to 
which  I  refer  is  a  part  of  the  record.  It  is  so  of  right,  and  can 
be  made  so  in  fact,  by  an  application  to  the  surrogate.  This 
releases  the  plaintiff  from  a  most  serious  difficulty,  and  indeed 
the  only  one  that  appears  in  the  case.  After  this  lapse  of  time, 
every  reasonable  intendment  is  to  be  made  in  favor  of  the  reg- 
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ularity  and  validity  of  the  proceedings  before  the  surrogate, 
and  considering  the  nature  of  the  claim  and  the  defence  which 
has  been  set  up  in  the  answer,  as  well  as  upon  the  trial,  I  have 
some  satisfaction  in  finding  it  in  my  power  to  render  judgment 
upon  the  verdict  of  the  jury  for  the  plaintiff. 
Judgment  is  accordingly  given  for  the  plaintiff. 

Judgment  having  been  entered  accordingly,  the  defendant 
now  appealed  to  the  general  term. 

Charles  Monell,  for  the  appellant.  I.  The  Surrogate's  Court 
being  a  court  of  statutory  jurisdiction  alone,  its  proceedings  or 
adjudications,  to  be  available  for  the  establishment  of  a  right, 
must  show  affirmatively,  that  such  court  had  jurisdiction  of  the 
subject-matter  adjudicated  and  of  the  persons  interested  therein; 
and  must  also  show,  that  the  facts  upon  which  the  surrogate 
acted  gave  him  such  jurisdiction.  No  intendment  can  be  made 
in  favor  of  the  jurisdiction,  or  the  regularity  and  validity  of  the 
proceedings,  but  the  same  must  affirmatively  appear  from  the 
record.  (Corwin  v.  Men-it,  3  Barb.,  341 ;  Bloom  v.  Burdick,  1 
Hill,  130.) 

II.  The  proceedings  and  record  in  the  present  case  show  no 
legal  proof  of  the  service  of  the  petition  and  notice  on  the  parties 
interested.  The  statute  (2  Rev.  Stats.,  3  ed.,  582,  §§  2,  3)  pre- 
scribes the  mode  of  service.  No  action  can  be  taken  by  the 
surrogate,  on  the  petition,  until  legal  proof  of  the  service  pre- 
scribed is  given  ;  there  is  no  such  proof  in  this  case  ;  the  service 
of  the  petition  and  notice  is  established  solely  by  the  affidavit  of 
Julia  Board,  and  she,  being  the  petitioner  in  the  proceeding, 
was  not  competent  to  make  proof  of  such  service,  the  entire 
jurisdiction  of  the  surrogate  depending  thereon.  The  affidavit 
of  George  Board  is  nothing  more  than  that  he  served  papers 
which  he  received  of  Julia  Board  ;  whether  such  papers  were 
copies  of  the  petition  and  notice  depends  on  the  affidavit  of  Julia 
Board  alone.  It  is  not  to  be  presumed,  from  the  fact  that  the 
surrogate  is  a  subscribing  witness  to  the  admission  of  service 
signed  by  Jesse  Roe,  guardian,  &c.,  that  such  admission  was 
signed  in  open  court,  especially  when,  as  in  this  case,  it  appears 
that  the  fact  of  signing  is  proved  by  the  affidavit  of  Julia 
Board,  and  that  Jesse  Roe  did  not  appear  before  the  surrogate 
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on  the  10th  of  March,  the  day  on  which  the  petition  was  to  be 
presented, '  as  specified  in  the  notice.  In  fact,  it  does  not 
appear  by  the  proceedings  before  the  surrogate,  that  Jesse 
Roe,  guardian,  &c.,  or  any  other  person  except  Julia  Board, 
the  petitioner,  ever  appeared  before  the  surrogate  in  the 
matter. 

III.  By  the  statute  (2  Rev.  Stats.,  3  ed.,  582,  §§1,2, 3,  9),  the 
application  is  to  be  made  upon  the  petition  at  the  time  and 
place  specified  in  the  notice  served.    By  the  terms  of  the  notice 
the  petition  was  to  be  presented  on  the  tenth  of  March ;  the 
affidavit  of  the  service  of  the  petition  and  notice,  such  as  it  is, 
was  not  made  until  the  seventeenth  of  March  :  there  was  then 
nothing  on  which  the  surrogate  could  act  on  the  tenth  of  March 
— no  proceeding  which  he  could  adjourn — and  the  fact  of  the 
petitioner's  appearing  on  that  day,  none  of  the  other  parties 
interested  appearing,   gave   the  surrogate  no    jurisdiction   or 
power  in  the  matter.    He  could  take  no  action  in  the  matter 
until  he  had  proof  of  the  service  of  the  petition,  and  notice,  and 
that  not  having  been  furnished  on  the  tenth  of  March,  the  ad- 
journment then  made  by  him  cannot  bind  the  parties  interested. 
They  were  under  no  obligation  to  appear  at  any  subsequent  day, 
and  are  not  bound  by  any  proceedings  subsequently  taken  in 
the  matter. 

IV.  It  does  not  appear  from  the  record  and  proceedings  before 
the  surrogate,  that  any  of  the  parties  except  Julia  Board  ever 
appeared  before  the  surrogate  in  the  matter  of  admeasurement. 
Unless  the  proceedings  are  strictly  regular  they  are  void,  so  far 
as  George  Board,  the  defendant,  is  concerned,  and  the  plaintiff 
acquires  no  right  from  the  alleged  admeasurement  before  the 
surrogate. 

V.  The  commission  issued  by  the  surrogate,  by  its  terms,  was 
to  be  returned  on  the  twenty-ninth  of  May.     By  the  statute 
(2  Rev.  Stats.,  3  ed.,  584,  §  16),  the  hearing  upon  the  report  is 
to  be  heard  on  that  day  or  on  some  day  to  which  such  hear- 
ing shall  have  been  adjourned.    The  report  of  commissioners 
was  presented  to  the  surrogate  on  the  twenty-eighth  of  May :  the 
order  confirming  the  report  was  made  on  the  second  of  June. 
It  does  not  appear  that  any  adjournment  was  made  from  May 
29th,  or  that  any  of  the  parties  appeared  on  that  day.    None  of 
the  parties  appeared  on  June  2d,  except  the  petitioner.    The 
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order  of  confirmation  is  therefore  void,  as  to  all  parties  other 
than  petitioner. 

J.  W.  Crott,  for  the  respondent. — I.  The  admission  of  service 
of  a  copy  of  the  petition  and  notice  upon  Jesse  Roe,  the  guardian 
of  George  Board,  the  defendant,  was  signed  in  the  presence  of 
the  surrogate ;  and  as  his  name  is  subscribed  as  a  witness,  the 
court  will  presume  that  it  was  done  in  open  court.  The  affida- 
vit of  Julia  Board,  the  other  subscribing  witness  to  the  admis- 
sion, was  surplusage.  The  evidence  of  the  service  of  the  papers, 
therefore,  as  far  as  the  appellant  George  Board  is  concerned, 
was  clearly  good,  and  the  surrogate,  by  such  service,  acquired 
jurisdiction  of  his  person. 

II.  The  surrogate  had  jurisdiction  of  the  subject-matter  ex- 
pressly conferred  upon  him  by  section  1,  of  title  7,  of  chapter  8, 
of  part  3  of  the  Revised  Statutes. 

III.  By  section  17  of  the  above  act,  the  admeasurement  of 
dower  is  declared  to  be  "  binding  and  conclusive  as  to  the  loca- 
tion and  extent  of  the  widow's  right  of  dower,  on  the  parties  who 
may  apply  for  the  same,  and  on  all  parties  to  whom  notice  shall 
have  been  given  as  therein  before  directed,"  unless  appealed  from 
within  thirty  days  from  the  time  of  confirmation.     But  the  same 
section  provides  "  that  no  person  shall  be  precluded,  thereby, 
from  controverting  the  rig/it  and  title  of  such  widow  to  the 
dower  so  admeasured." 

IV.  The  guardian  of  George  Board  having  been  duly  notified 
of  the  proceedings  to  admeasure  the  dower,  and  no  appeal 
having  been   taken,  the  admeasurement  as  to  "location  and 
extent"  is,  by  the  express  terms  of  the  act,  made  binding  and 
conclusive  on  the  appellant,  and  it  would  be  a  manifest  evasion 
of  the  act  to  allow  him,  at  this  remote  day,  or  at  any  time,  to  set 
up  a  defective  notice  to  other  parties,  for  the  purpose  of  disturb- 
ing the  location  and  extent  of  the  widow's  dower.    The  admeas- 
urement as  to  location  and  extent,  can  be  disturbed  only  by 
those  on  whom  there  was  a  failure  to  serve  the  notice.    If  they 
are  satisfied,  the  appellant  has  no  right  on  their  account  to  dis- 
turb the  admeasurement.    There  is  no  pretence  that  he  had  any 
title  to  the  lands,  except  what  descended  to  him  as  one  of  the 
heirs  at  law  of  his  father.    The  fact  that  the  statute  leaves  to  all 
persons  the  power  to  dispute  the  right  and  title  of  the  widow, 
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establishes,  if  any  thing  can  be  needed  to  strengthen  the  express 
words  of  the  act,  that  the  Legislature  meant,  as  far  as  the  loca- 
tion and  extent  were  concerned,  that  the  admeasurement  should 
be  binding  and  conclusive  on  all  who  had  received  notice. 

V.  There  was  no  irregularity  in  the  commissioners  presenting 
to  the  surrogate  their  report  on  the  twenty-eighth  day  of  May, 
instead  of  on  the  twenty-ninth,  as  they  were  commanded  in  the 
commission.    No  person  who  wished  to  take  objection  to  the 
report  could  be  injured  thereby,  inasmuch  as  he  could  have 
appeared  on  the  twenty-ninth  and  taken  his  objections.    The 
presenting  of  the  report  on  the  twenty-eighth   instead  of  the 
twenty-ninth,  could  not  have  affected  his  rights  in  any  way ;  but 
if  this  was  an  irregularity,  or  if  others  may  be  found  in  the  pro- 
ceedings, we  allege  that,  having  shown  jurisdiction,  the  decree 
of  the  surrogate  is,  nevertheless,  conclusive,  however  erroneous 
the  proceeding  may  have  been,  until  they  are  annulled  on  ap- 
peal.   (4  Wend.,  436  ;  12  Ib.,  533  ;  6  Johns.  Ch.  R.,  381.) 

VI.  The  appellant  cannot  succeed  on  the  naked  question  of 
possession,  since  it  appeared  that  the  respondent  had  a  prior 
possession. 

VII.  The  statute  does  not  require  that  a  copy  of  the  petition 
and  notice  should  be  served  on  a  tenant  for  years,  and  the  ser- 
vice upon  Seth  M.  Satterly  was  therefore  unnecessary,  and  it  is 
immaterial  whether  it  was  good  or  not. 

VIII.  There  is  no  principle  or  rule  of  law  that  conflicts  with 
the  practice  of  the  surrogate  in  this  and  other  counties  admit- 
ting proof  made  by  persons  applying  for  admeasurement  of 
dower,  of  the  service  of  papers  on  parties  interested  in  such 
admeasurement ;  and  in  the  absence  of  any  such  principle  or 
rule,  it  is  clearly  within  the  discretion  of  the  surrogate  to  decide 
upon  the  sufficiency  of  the  proof,  and  such  decision  should  be 
conclusive  upon  the  parties. 

IX.  It  is  insisted  that  by  a  reasonable  constmction  of  the  affi- 
davit of  the  appellant  George  Board,  in  relation  to  the  service 
of  the  petition  and  notice  on  Stephen  II.  Bull,  the  general  guar- 
dian of  James  H.  Board  and  Sarah  E.  Board,  it  is  sufficiently 
plain,  without  the  affidavit  of  Julia  Board,  that  he  served  the 
identical  papers  annexed  to  his  affidavit    The  affidavit  will, 
without  any  violation  of  its  language,  warrant  such  construction. 
If  the  construction  be  merely  doubtful,  the  court  will  construe  it 
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so  as  to  promote  the  ends  of  justice,  and  especially  after  the 
lapse  of  so  long  a  period,  will  hesitate  to  disturb  the  construction 
of  the  surrogate. 

X.  The  objection,  that  the  notice  of  the  presentation  of  the 
petition  stated  that  it  would  be  presented  on  the  tenth  day  of 
March,  and  that  by  the  surrogate's  book  of  records  it  appears 
that  such  petition  was  not  presented  until  the  seventeenth  day 
of  that  month,  and  that  no  entry  of  adjournment  appears  in  the 
book,  ougtt  not  to  prevail.  It  appears  from  the  minutes  of  pro- 
ceedings kept  by  the  surrogate,  that  the  widow  appeared  before 
the  surrogate  on  the  tenth  day  of  that  month,  and  that  for  some 
cause  which  this  court  will  presume  sufficient,  the  matter  was 
adjourned  to  the  seventeenth  day  of  the  month.  The  entry  of 
the  surrogate  is  in  point  of  law  a  part  of  $he  record  in  the  pro- 
ceedings. It  does  not  appear  in  the  book  into  which  the  pro- 
ceedings were  transcribed,  owing,  doubtless,  to  the  carelessness 
of  the  clerk  who  copied  the  minutes  into  the  book  of  records. 
There  can  be  no  doubt  but  the  surrogate,  on  motion,  would 
insert  the  entry  in  the  book,  and  this  court  will  not  regard  the 
omission  to  enter  it  in  the  book  as  material.  The  record  in 
matters  of  the  admeasurement  of  dower,  is  by  statute  to  consist 
of  the  "  petition,  affidavits,  notices,  orders,  reports,  and  all  other 
proceedings  on  the  application."  The  above-mentioned  entry 
is  therefore  a  part  of  the  record,  although  not  entered  in  said 
book. 

BY  THE  COURT — S.  B.  STRONG,  J. — It  was  undoubtedly  neces- 
sary, in  order  to  confer  upon  the  surrogate  jurisdiction  to  enter- 
tain and  act  upon  the  plaintiff's  application  for  the  admeasure- 
ment of  her  dower,  that  copies  of  the  petition  and  notices  should 
have  been  actually  served  upon  the  heirs  at  law  (personally 
upon  such  as  were  of  full 'age,  and  through  the  guardians  of  such 
as  were  minors)  of  her  late  husband.  I  am  inclined  to  think, 
too,  that  any  one  of  the  heirs  may  avail  himself  of  the  want  of 
notice  to  any  other  heir,  as  the  admeasurement  would  be  ineffect- 
ual, unless  all  of  them  had  been  notified.  As  to  the  proof  of 
the  service  of  the  notice,  that  rests  much  in  the  direction  of  the 
surrogate.  He  ought  to  be  reasonably  satisfied,  and  if  there  is 
sufficient  evidence  to  raise  a  fair  presumption,  although  it  may 
not  be  of  a  positive  and  direct  character,  that  will  sustain  subse- 
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quent  procedure.  That  is  no  more  than  just  to  the  applicant ;  as,  if 
any  defect  should  be  promptly  pointed  out,  she  might  substitute 
new  proof  or  give  a  new  notice.  In  this  case,  the  heirs  at  law 
were  her  minor  children,  who  had  general  guardians.  The 
guardian  of  two  of  them  signed  an  admission  of  the  due  notice 
of  the  preliminary  papers  upon  him,  before  the  surrogate.  It 
does  not  appear  positively  that  the  admission  was  made  in  court, 
but  the  fair  presumption  is  that  it  was,  as  it  is  dated  on  the  day 
when  the  matter  was  heard,  and  was  witnessed  by  the  surro- 
gate. As  the  statute  confers  upon  the  guardian  the  right  to 
represent  his  ward  in  the  proceedings,  the  admission  was  suffi- 
cient evidence  of  the  service.  Then  as  to  the  other  two  minor 
heirs,  there  is  an  affidavit  by  the  defendant  in  this  suit  himself 
incorporated  with,  and  following,  the  sworn  statement  of  his 
mother,  that  she  had  delivered  to  him  copies  of  the  petition  and 
notice,  which  were  annexed,  saying  that  the  said  copies  of  the 
petition  and  notice  delivered  to  him  by  his  mother,  had  been 
served  by  him  on  the  guardian  of  such  minors  by  delivering 
them  to  his  wife  in  his  absence  from  home.  As  the  affidavit 
which  the  defendant  had  subscribed  and  verified  by  his  oath, 
stated  that  the  papers  handed  to  him  were  copies  of  those  thereto 
annexed,  and  that  he  had  served  the  said  copy  of  the  petition 
and  notice,  it  seems  to  me  that  the  papers  were  sufficiently  iden- 
tified, and  if  so,  the  requisite  service  was  proved.  If  we  can 
look  into  the  subsequent  proceedings,  and  I  do  not  see  why  we 
cannot,  for  further  evidence  on  this  subject,  an  inference  that 
the  guardians  had  been  duly  notified  would  fairly  result  from 
the  fact  stated  by  the  commissioners,  that  both  guardians  were 
present  when  the  dower  was  admeasured,  and  made  no  objection 
to  the  procedure.  Had  the  heirs  been  adults,  and  attended  the 
admeasurement  without  making  any  objection,  that  would  have 
been  a  waiver  of  any  defect  in  the  proof  of  the  service  of  the 
preliminary  papers  upon  them,  if  it  would  not  have  caused  a 
defective  service  ;  and  I  am  inclined  to  think  that  the  conduct 
of  the  guardians  would  at  least  fortify  the  proof  of  service. 

The  report  was  handed  to  the  surrogate  on  the  day  previous 
to  the  one  designated  in  his  order.  But  it  was  not  for  his  im- 
mediate action,  nor  did  he  act  at  all  upon  it  until  on  the  day 
regularly  appointed.  Indeed,  the  order  confirming  the  admeas- 
urement was  not  made  until  the  fifth  day  after  the  report  was 
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presented,  and  the  heirs  had  sufficient  time  to  present  their  ob- 
jections, if  any  they  had. 

It  appeare  from  a  memorandum  made  by  the  surrogate  upon 
a  paper  annexed  to  the  petition  and  notice  of  application  and 
the  proofs  of  service,  that,  at  the  time  designated  in  the  notice, 
the  applicant  appeared  before  him,  but  that  no  other  person  was 
present,  and  that  he  thereupon  adjourned  the  matter  for  a  short 
time  ;  and  that,  on  the  adjourned  day,  the  proofs  of  service  of 
the  petition  and  notice  were  completed,  and  the  order  for 
admeasurement  was  made.  As  the  surrogate  was  then  acting 
as  a  court,  it  seems  to  me  that  this  original  minute  of  his  pro- 
ceedings was  competent  evidence  of  an  adjournment,  although 
it  had  not  been  incorporated  in  the  book  of  records  kept  by  him 
at  the  time.  Had  an  appeal  been  made  from  his  order,  he  cer- 
tainly could  have  returned  his  proceedings  in  adjourning  the 
matter,  and  the  objection  that  there  was  no  corresponding 
minute  in  his  book  would  not  have  been  available.  I  cannot 
see  why  the  objection  should  not  be  met  with  equal  efficacy 
when  raised  collaterally.  If  the  evidence  is  received,  it  shows 
that  there  was  no  discontinuance,  and  that  the  surrogate's  pro- 
ceeding was  regular.  It  is  true  that  the  surrogate  had  no  proof 
of  service  of  the  requisite  papers  on  the  guardian  of  two  of  the 
heirs,  on  the  day  when  he  adjourned  the  matter,  but  it  was  the 
service  of  those  papers,  pursuant  to  the  statute,  which  had  been 
actually  made,  which  conferred  jurisdiction  upon  him.  The 
proof  of  the  service  was  subordinate,  and,  in  fact,  a  question  of 
practice,  concerning  which  the  rules  are  flexible.  The  delay  in 
furnishing  the  proof  could  not  injure  any  one. 

The  judgment  should  be  affirmed. 
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Supreme  Court,  Sixth  District ;  General  Term,  October,  1856. 
ACTION  TO  RECOVER  REAL  PROPERTY. — FORM  OF  COMPLAINT. 

The  complaint  in  an  action  brought  under  the  Code  to  recover  the  possession  of 
real  property,  need  not  be  drawn  in  the  form  employed  in  declarations  in  eject- 
ment suits  under  the  Revised  Statutes. 

Both  the  complaint  and  the  answer  in  such  actions  should  conform  to  the  rules  of 
pleading  laid  down  in  the  Code,  and  their  sufficiency  is  to  be  tested  by  those 
rules. 

The  cases  of  Warner  ».  Nelligar  (12  How.  Pr.  R,  402),  and  Lawrence  v.  Wright 
(2  Duer,  678) — disapproved. 

Form  of  complaint  in  action  to  recover  possession  of  real  property. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  possession  of  a  lot  of 
land  situated  in  the  village  of  Watkins,  in  Schuyler  county. 
The  complaint  in  the  action  was  as  follows : — 

TITLE  OF  THE  CAUSE. 

John  Walter,  plaintiff. — The  complaint  of  the  above 
named  respectfully  shows  to  this  court  that  he  has  lawful  title, 
as  the  owner  in  fee  simple,  to  the  following  described  real 
estate,  situate  in  the  village  of  Watkins,  county  of  Schuyler, 
and  State  of  New  York,  and  bounded  as  follows,  viz. :  Begin- 
ning at  the  southeast  corner  of  said  lot  of  land,  on  the  north 
side  of  Warren-street,  in  said  village,  and  running  from  thence 
westerly,  on  the  said  north  side  of  Warren-street,  thirty-five 
feet  to  an  alley ;  thence  northerly  on  the  east  side  of  said 
alley,  one  hundred  feet  to  the  southwest  corner  of  a  lot  of  land 
this  day  articled  by  the  said  party  of  the  first  part  to  William 
Ilarrings ;  thence  on  the  dividing  line  between  said  Harrings' 
lot  and  the  one  hereby  conveyed  easterly  thirty-five  feet  to  the 
northeasterly  corner  of  said  lot,  and  thence  southerly  on  the  line 
of  lota  one  hundred  feet  to  the  place  of  beginning,  it  being  the 
equal  south  half  part  of  a  certain  lot  of  land  purchased  by  the 
said  party  of  the  first  part  of  Samuel  Watkins  and  his  wife  Cyn- 
thia Ann,  on  the  tenth  day  of  May,  in  the  year  one  thousand 
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eight  hundred  and  fifty-two,  as  by  reference  to  the  deed  thereof 
made  by  the  said  Samuel  Watkins  and  his  wife  will  more  fully 
appear.  And  that  the  said  defendant  is  in  possession  of  the  said 
real  estate  above  described,  and  unlawfully  withholds  possession 
of  the  same  from  the  said  plaintiff.  Wherefore  the  said  plain- 
tiff demands  that  the  said  defendant  may  be  adjudged  to  surren- 
der the  possession  of  said  real  estate  to  the  said  plaintiff,  and  to 
pay  said  plaintiff  damages  for  the  unlawful  withholding  of  the 
same,  and  for  the  rents  and  profits  thereof,  to  the  sum  of  five 
hundred  dollars,  besides  costs. 

GIBBS  &  BEVERIDGE,  PVtffs  Atfys. 

The  answer  contained  a  general  denial  of  the  allegations  in 
the  complaint. 

The  issues  were  tried  before  a  referee,  who  dismissed  the  ac- 
tion on  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Judgment  was  entered  in 
favor  of  the  defendant  for  costs,  and  the  plaintiff  now  appealed 
therefrom  to  the  general  term. 

B.  F.  Gibbs,  for  the  appellant. 
Woods  (&  Jamison,  for  the  respondent. 

BY  THE  COURT* — BALCOM,  J. — The  complaint  is  sufficient  to 
entitle  the  plaintiff  to  recover.  The  form  of  the  complaint  in 
actions  to  recover  the  possession  of  real  property,  need  not  be 
like  declarations  in  ejectment  suits  under  the  Revised  Statutes. 
The  complaint  in  actions  of  this  nature  must  state  facts  instead 
of  fictions  ;  and  its  sufficiency  must  be  tested  by  the  Code  and 
not  by  the  Revised  Statutes.  The  answer  must  also  conform  to 
the  Code.  The  only  provisions  of  the  Revised  Statutes,  which 
have  been  made  applicable  to  actions  for  the  recovery  of  real 
estate,  are  those  that  relate  "  to  the  subject-matter"  of  the  actions 
(Code,  §  455),  and  not  those  that  relate  to  the  form  of  such  ac- 
tions, or  the  contents  of  the  pleadings  therein. 

I  think  Mr.  Justice  Harris  erred  in  supposing  the  mode  of 
pleading  in  such  actions,  which  was  prescribed  by  the  Revised 
Statutes,  must  still  be  adopted  (Warner  v.  Nell  i  gar,  12  How. 
Pr.  R.,  402),  and  if  he  erred,  the  decision  in  Lawrence  v.  Wright 

*  Present,  Shankland,  Mason,  Gray,  and  Balcom,  JJ. 
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(2  Duer,  673)  is  also  erroneous.    I  am  of  opinion  that  the  judg- 
ment in  the  action  should  be  reversed,  and  a  new  trial  ordered, 

with  costs  to  abide  the  event. 

.  '         * 

MASON,  J.,  delivered  an  opinion  sustaining  the   same  con- 
clusion. 

SHANKLAND  and  GRAY,  JJ.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  the 
event  of  the  action. 


RANKIN  a.  PINE. 
Supreme  Court,  Second  District ;  General  Term,  March,  1857. 

APPEAL. — SERVICE  OF  CASE  AND  EXCEPTIONS. — NOTICE  OF 
JUDGMENT. 

An  appeal  cannot  be  dismissed  for  the  failure  of  the  appellant  to  serve  a  case  and 
exceptions  within  the  time  prescribed  therefor,  as  notwithstanding  such  failure, 
the  judgment  may  be  reversed  for  causes  appearing  upon  the  face  of  the  record. 

The  service  of  written  notice  of  a  judgment  or  order,  in  order  to  limit  the  right  of 
appeal  by  the  expiration  of  thirty  days  (as  contemplated  by  section  332  of  the 
Code),  is  necessary  even  where  the  appeal  is  taken  from  a  judgment  or  order 
entered  by  the  appellant  himself. 

Motion  to  set  aside  an  appeal. 

In  this  action,  which  was  brought  by  James  M.  Rankin  against 
George  W.  Pine,  a  trial  was  had  before  a  referee,  who  reported 
that  the  plaintiff  was  entitled  to  recover  of  the  defendant  $81.13 
besides  his  costs.  This  sum  was  less  than  was  claimed  by  plain- 
tiff. On  July  19,  1856,  the  plaintiff  entered  judgment  upon 
the  report,  for  the  sum  named  with  costs.  On  November  26, 
1856,  the  plaintiff's  attorney  served  a  notice  of  appeal  to  the 
general  term,  together  with  a  copy  of  the  case  as  proposed  on 
the  part  of  the  plaintiff.  The  copy  of  the  proposed  case  con- 
tained the  exceptions  taken  by  plaintiff  to  the  conclusions  of  fact 
and  of  law,  found  by  the  referee. 
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The  defendant  no.w  moved  to  dismiss  this  appeal.  The  notice 
of  motion  stated  three  grounds  therefor. 

1.  That  the  plaintiff  did  not  take  his  exceptions  to  the  find- 
ings of  the  referee  within  the  time  prescribed  by  law. 

2.  That  a  motion  for  a  new  trial  should  have  been  made  at 
special  term,  before  appealing.* 

3.  That  the  appeal  was  not  brought  within  the  time  allowed 
by  law  for  bringing  such  an  appeal. 

The  question  principally  discussed  was  whether  under  section 
332  of  the  Code, — providing  that  such  an  appeal  "  must  be 
taken  within  thirty  days  after  written  notice  of  the  judgment  or 
order  shall  have  been  given  to  the  party  appealing," — it  is  ne- 
cessary where  a  party  appeals  from  a  judgment  or  order  which 
he  has  himself  entered,  that  the  adverse  party  should  serve  upon 
him  a  formal  written  notice  of  such  judgment  or  order,  in  order 
to  cut  off  the  right  of  appeal. 

John  Owen,  for  the  appellant. 

W.  C.  HasbroucJc,  for  the  respondent. 

BY  THE  CouKxf — BIRDSETE,  J. — The  appeal  cannot  be  dis- 
missed, by  reason  of  the  failure  of  the  appellant  to  serve  his 
case  and  exceptions,  within  the  time  prescribed  by  the  Code 
(§  §  268,  272)  and  the  Rules  of  the  Supreme  Court  (Rules  15 
and  16).  "Whether  the  case  or  exceptions  were  made  and  served 
in  time  or  not,  does  not  affect  the  regularity  of  the  appeal.  On 
such  an  appeal,  the  judgment  may  be  reversed  for  causes  ap- 
pearing on  the  face  of  the  record,  though  there  be  no  case  or 
exceptions  made.  (See  Brown  v.  Heacock,  9  How.  Pr.  J?., 
3454) 

The  present  appeal  is  one  of  those  allowed  by  the  fourth  chap- 
ter of  the  eleventh  title  of  the  Code.  By  section  332  such  an 
appeal  "  must  be  taken  within  thirty  days  after  written  notice 
of  the  judgment  or  order  shall  have  been  given  to  the  party 
appealing."  If  the  appellant  has  himself  entered  the  judg- 
ment or  order  to  be  appealed  from,  is  that  notice  dispensed 

*  Compare  Dana  v.  Howe  (3  Kern.,  306). 

•j-  Present,  8.  B.  Strong,  Birdseye,  and  Emott,  JJ. 

\  See  also  Robinson  a.  The  Hudson  River  Railroad  Company,  3  Ante,  115. 
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with  ?  Or  must  the  opposite  party,  if  desirous  to  limit  the  time 
for  appealing,  ascertain  when  the  judgment  or  order  is  entered, 
and  give  a  written  notice  to  the  opposite  party  ?  This  question 
does  not  seem  to  have  been  passed  upon  under  the  Code. 

By  the  2  Revised  Statutes,  178  (§  59),  any  party  complaining  of 
any  interlocutory  or  other  order,  previous  to  a  final  decree  made 
by  any  vice-chancellor,  might,  within  fifteen  days  after  notice  of 
such  order,  appeal  therefrom  to  the  chancellor.  In  the  North 
American  Coal  Company  v.  Dyett  (4  Paige,  275),  the  chancel- 
lor held  that  where  the  appellant  himself  drew  up  and  entered 
the  order,  he  had  notice  in  fact  of  the  order,  at  the  time  he  en- 
tered it,  and  that  it  could  not  be  necessary  for  the  adverse  party 
to  give  him  a  formal  notice,  to  limit  his  right  of  appeal. 

The  statute  limiting  the  right  of  appeal  from  an  interlocutory 
order  of  the  chancellor  was  somewhat  different  (2  Rev.  Stats., 
605,  §79).  Such  an  appeal  was  to  be  made  within  fifteen  days 
after  notice  thereof  should  have  been  given  to  the  party  against 
whom  such  order  or  decree  should  be  made,  or  to  his  solicitor. 
In  Jenkins  v.  Wild  (14  Wend.,  545),  the  Court  for  the  Correction 
of  Errors  held  that  the  Legislature  meant  by  this  provision  a 
regular  formal  written  notice.  The  court  intimate  an  opinion 
that  if  the  appellant  had  himself  entered  the  order  appealed 
from, possibly  he  would  be  estopped  (as  in  4  Paige,  275),  from 
alleging  that  he  had  not  notice  of  his  own  acts.  But  the  point, 
not  being  involved  in  the  case,  was  not  decided. 

The  language  of  the  present  statute  is  still  more  broad  and 
emphatic  than  that  of  either  of  the  statutes  above  referred  to.  As 
to  both  of  them,  it  was  held  that  knowledge  of  the  order  was  not 
sufficient :  there  must  be  either  a  copy  served  or  formal  notice 
given  (Eldridge  v.  Ilowell,  4  Paige,  457 ;  Studwell  v.  Palmer, 
5  lb.,  57;  Tyler  v.  Simmons,  6  A,  132;  The  People  v.  Spal- 
ding,  9  Ib.,  607).  The  only  exception  is  that  above  referred  to 
(in  4  Paige,  275),  and  that  seems  to  be  made  to  turn  on  the  lan- 
guage of  the  statute.  But  section  332  of  the  Code  requires 
that,  in  order  to  limit  the  time  for  appealing,  there  shall  be 
"  written  notice  of  the  judgment  or  order  given  to  the  party 
appealing." 

These  terms  are  wide  enough  to  include  the  present  case.  It 
cannot  impose  much  labor  or  trouble  on  the  respondent  to  re- 
quire him  to  ascertain  when  the  judgment-roll  is  filed,  and  then 
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to  give  notice  of  that  fact  to  the  other  party.  In  this  case,  the 
defendant  was  duly  notified  of  the  time  and  place  when  and 
where  the  costs  were  to  be  adjusted  and  inserted  in  the  entry  of 
judgment.  By  attending  at  that  time  he  could  have  learned 
every  fact  necessary  to  be  stated  in  the  notice  to  be  given  in 
order  to  limit  the  time  for  appealing. 

As  the  right  of  appeal  is  general  and  positive,  and  as  statutes 
of  limitations,  being  in  restraint  of  right,  are  to  be  construed 
strictly  (Pease  v.  Howard,  14r  Johns.,  480),  I  think  the  motion 
to  dismiss  the  present  appeal  must  be  denied ;  but  as  the  ques- 
tion is  new,  it  should  be  without  costs. 


THE  MERCHANTS'  INSURANCE  COMPANY  OF  THE 
CITY  OF  NEW  YORK  a.  HINMAN. 

Supreme  Court,  First  District ;  Special  Term,  April,  1857. 
STATUTORY  CONSTRUCTION. — "NEXT  OF  KIN." 

The  -words  "  next  of  kin,"  as  employed  in  2  Revised  Statutes,  89,  §  45, — which 
permits  creditors  of  persons  deceased  to  recover  from  the  next  of  kin, — em- 
brace all  relatives  of  the  deceased  entitled  to  share  in  the  assets  of  his  estate ; 
and  so  embrace  his  widow. 

Where  a  widow  has  received  a  portion  of  the  assets  of  the  estate  of  her  deceased 
husband,  a  creditor  having  neglected  to  present  his  claim  to  the  administrator 
during  the  six  months  allowed  therefor  by  law,  may  maintain  an  action  upon 
his  claim,  against  the  widow,  to  the  extent  of  the  assets  so  received  by  her. 

Demurrer  to  a  complaint. 

This  action  was  brought  by  The  Merchants'  Insurance  Com- 
pany against  Richard  H.  Hinman  and  his  wife,  formerly  the 
wife  of  Thomas  Lewis,  deceased.  The  grounds  of  the  action 
appear  in  the  opinion. 

ROOSEVELT,  J. — The  plaintiff's  claim  is  founded  on  a  bond  of 
Thomas  Lewis,  deceased,  for  $20,000.  Although  secured  by  a 
mortgage,  which  has  been  regularly  foreclosed,  a  large  balance, 
exceeding  $7,000,  remains  unsatisfied ;  and  it  is  insisted  that 
the  widow,  as  well  as  the  other  next  of  kin  of  the  deceased 
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mortgagor  (his  personal  estate  having  been  divided  among 
them)  are  bound  to  refund  to  the  extent  of  the  plaintiff's  claim. 
The  widow  and  her  second  husband,  she  having  married  again, 
demur  to  the  demand,  and  thus  admit  the  allegation  made  in 
the  complaint,  that  they  received,  or  rather  that  she,  as  widow 
of  the  deceased  intestate,  received  of  his  personal  estate  $18,109, 
a  sum,  as  will  be  seen,  greatly  beyond  what  is  necessary  to  meet 
the  required  contribution.  The  case,  therefore,  presents  the  sin- 
gle question,  whether  a  widow,  who  has  received  her  distribu- 
tive share  of  her  deceased  husband's  personal  estate,  is,  under 
any  circumstances,  bound  by  law  to  refund  ? 

Where  a  party  dies  intestate,  the  statute  provides  (2  Rev.  Stats., 
96)  that  "  the  surplus  of  his  personal  estate  remaining  after 
payment  of  debts,  shall  be  distributed  to  the  widow,  children, 
or  next  of  kin."  Creditors,  therefore,  before  a  distribution,  it  is 
obvious,  have  the  prior  claim  in  law  as  in  moral  honesty. 

Does  the  fact  of  distribution,  so  far  at  least  as  the  widow  is 
concerned,  destroy  their  rights,  or,  which  is  the  same  thing,  de- 
prive them  of  all  remedy  ?  In  case  any  suit  shall  be  brought 
upon  a  claim  which  shall  not  have  been  presented  to  the  adminis- 
trator of  a  deceased  person  within  six  months  from  the  first  pub- 
lication of  the  notice  prescribed  by  law,  it  is  provided  (2  Rev. 
Stats.,  89)  that  such  administrator  shall  not  be  chargeable  for 
any  assets  he  may  have  paid  "  in  making  distribution  to  the  next 
of  kin,  before  such  suit  was  commenced  ;"  "  but  any  creditor" 
(Ib.,  §  45)  "  who  may  have  neglected  to  present  his  claims  may, 
notwithstanding,  recover  the  same,  in  the  manner  prescribed  by 
law,  of  the  next  of  kin  of  the  deceased  to  whom  any  assets  shall 
have  been  paid  or  distributed."  What,  then,  is  the  manner  pre- 
scribed by  law,  and  who  are  the  next  of  kin  intended  to  be  made 
liable  ?  Actions  (says  the  statute  regulating  the  remedies  of 
creditors  in  such  cases)  against  "  the  next  of  kin"  of  any  de- 
ceased person,  to  recover  the  value  of  any  assets  that  may  have 
been  paid  to  them,  may  be  brought  against  any  of  the  "  said 
relatives"  jointly,  or  one  or  more  of  them,  for  the  amount  re- 
ceived by  each  of  them  (2  Rev.  Stats.,  451).  And  no  allowance 
or  deduction  is  to  be  made  on  account  of  there  being  "  other 
relatives"  to  whom  assets  have  also  been  delivered.  But  any 
one  "  of  the  next  of  kin"  so  made  liable  may  maintain  an  action 
against  "  all  the  other  relatives  of  the  testator"  who  may  have 
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received  any  portion  of  the  assets,  or  against  any  of  them  sep- 
arately, "  for  a  just  and  equal  contribution." 

It  will  thus  be  seen  that  the  term  "  next  of  kin"  in  these  pro- 
visions is  not  used  in  its  strict  sense  of  blood  relatives,  but  with 
the  more  enlarged  meaning  of  "  all  relatives"  of  the  testator 
"  to  whom  any  assets  shall  have  been  paid."  The  Legislature 
would  appear  to  have  had  in  view  not  so  much  the  kinship  as 
the  relationship,  be  it  that  of  blood  or  marriage,  which  consti- 
tuted, in  the  eye  of  the  law,  a  basis  for  the  claim  to  a  distribu- 
tive share.  The  obligation  was  attached  to  the  right — the  bur- 
den to  the  bounty.  Numerous  instances  of  the  judicial  use  of 
the  term  next  of  kin,  in  the  sense  indicated,  will  be  found  cited 
by  counsel  in  the  case  of  Barry  v.  "Wright*  (18  Ves.,  50).  All 
the  authorities — although  somewhat  conflicting  in  other  respects 
— agree  in  this,  that  the  words  may  be  interpreted  in  that  sense 
if  the  context  of  the  statute  or  instrument  would  seem  to  require 
such  an  interpretation.  Now  there  is  no  reasonable  mode  of 
effectuating  the  provision  that  the  widow  as  well  as  the  other 
relatives  of  deceased  persons  is  only  to  take  the  assets  "  remain- 
ing after  the  payment  of  debts,"  except  by  the  construction  con- 
tended for.  Suppose  a  case — and  such  cases  are  not  of  unfre- 
quent  occurrence — in  which  the  widow,  no  matter  how  large 
the  estate,  takes  the  whole.  In  such  case,  unless  she  can  be 
made  liable  as  a  relative  or  next  of  kin,  the  creditor,  in  twelve 
months  after  his  debtor's  decease,  may  be  wholly  remediless. 
Such  a  statute  of  limitations,  with  no  saving  in  favor  of  absen- 
tees or  minors,  or  victims  of  accident,  would  be  too  rigorous  for 
endurance.  No  legislature  should  be  presumed  to  have  so  ex- 
ercised its  power.  Her  own  rights,  also,  as  well  as  the  rights  of 
her  husband's  creditors,  require  that  the  widow  should,  in  some 
respects  at  least,  be  treated  as  one  of  his  next  of  kin.  Among 
other  instances,  the  notice  of  appraisement  is  only  required  to 
be  served  on  "  the  next  of  kin"  (2  Rev.  Stats.,  82).  The  right  to 
demand  an  accounting  is  confined  to  the  creditors  and  "  next  of 
kin"  (Ib.,  92).  The  right  to  be  cited  to  attend  an  accounting  is 
limited  to  the  "  creditors  and  next  of  kin"  (/J.,  93).  Can  it  be 
presumed  that  the  widow,  having  generally  the  larger,  and  some- 


*  Compare  also  Garrick  v.  Lord  Camden,  14  Ves.,  372  ;  Wimbles  v.  Pitcher,  12 
Ib.,  433  ;  Anderson  v.  Dawson,  15  Ib.,  537  ;  Smith  v.  Campbell,  19  Ib.,  404. 
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times  the  sole  interest  in  the  appraisement  or  accounting,  was 
intended,  in  these  provisions,  to  be  entirely  overlooked  ?  A 
careful  examination  and  comparison  of  the  different  sections  of 
the  several  statutes  on  the  subject,  have  led  me  to  the  conclu- 
sion that  the  terms  "  next  of  kin"  are  sometimes  used  as  com- 
prehending the  widow,  and  sometimes  as  contradistinguished 
from  her ;  that  their  true  meaning,  in  any  given  instance,  must 
depend  upon  the  context  and  the  consequences ;  and  that  in  the 
section  more  particularly  under  consideration,  she  was  intended 
to  be  embraced  in  the  same  manner  as  other  relatives  receiving 
portions  of  the  estate. 

Demurrer  overruled,  and  judgment  for  plaintiff,  with  costs. 


NOTTBECK  a.  WILKS. 

Supreme  Court,  First  District ;  Special  Term,  April,  1857. 
DEED. — DELIVERY  IN  ESCROW. — REVOCATION  OF  DEVISE. 

Where  a  deed  conveying  real  property  in  presenti  is  executed  and  delivered  to  a 
third  party  in  escrow,  with  intent  that  it  shall  be  delivered  to  the  grantee 
upon  the  death  of  the  grantor,  this  is  a  valid  and  effectual  conveyance,  taking 
effect  from  the  time  of  such  death. 

A  deed  may  be  delivered  by  way  of  escrow,  to  be  delivered  to  the  grantee  upon 
the  happening  of  a  future  event,  where  such  event  is  certain  to  come  to  pass, 
and  cannot,  in  the  nature  of  things  be  postponed  longer  than  the  continuance  of 
an  existing  designated  life. 

By  his  will  a  testator  devised  four  houses  and  lots  to  four  of  his  granddaughters 
in  common.  He  afterwards  executed  a  deed  conveying  one  of  these  houses  and 
lots  to  one  of  the  devisees,  and  this  deed  he  delivered  to  his  son,  in  escrow,  to 
be  delivered  to  the  grantee,  upon  his,  the  grantor's,  death.  In  the  deed,  which 
was  drawn  by  the  grantor,  these  words  were  added  to  the  description  of  the 
premises,  by  metes  and  bounds  : — "  the  said  lot  being  part  of  the  property  men- 
tioned in  my  bequest  to  the  four  daughters  of  Mrs.  L." 

Held,  that  this  deed  had  the  legal  effect  of  altering  the  previous  devise  so  as 
to  give  absolutely  and  beyond  recall,  and  without  limitation,  the  house  and  lot 
described  therein  to  the  grantee  named,  and  the  three  remaining  houses  and 
lots,  subject  to  revocation,  jointly,  and  in  a  qualified  manner,  to  the  other  three 
devisees. 

Partition  suit,  tried  by  the  court. 
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This  action  was  brought  by  James  Nottbeck  and  Cecilia,  his 
wife,  against  Matthew  Wilks,  Eliza  A.,  his  wife,  and  several 
others,  heirs  of  John  Jacob  Astor,  and  against  William  B. 
Astor,  and  others,  executors  of  John  Jacob  Astor. 

The  facts  out  of  which  the  action  arose  appear  in  the  opinion. 

ROOSEVELT,  J. — The  late  Mr.  Astor,  it  appears,  some  time  be- 
fore his  death,  executed  to  his  granddaughter,  Mrs.  Boreel,  one 
of  the  defendants,  a  deed  for  the  house  on  Broadway,  in  which 
lie  then  resided,  and  in  which  about  a  year  afterwards  he  died, 
and  for  the  lot  connected  with  it,  extending  through  to  Mercer- 
street.  Whether  this  instrument,  under  the  circumstances 
detailed  in  the  evidence,  ever  took  effect,  and  if  so,  what  is  its 
operation  upon  the  devise  of  the  same  and  the  adjoining  premises 
to  Mrs.  Boreel  and  her  three  sisters,  previously  made  by  the 
will  of  Mr.  Astor,  are  the  two  questions  to  be  solved. 

Deeds  take  effect  by  delivery,  wills  by  death ;  deeds,  as  such, 
may  be  executed  in  the  presence  of  one  witness,  and  without  any 
accompanying  words ;  wills  require  two  witnesses,  and  a  decla- 
ration of  the  testator,  at  the  time,  showing  his  knowledge  of  the 
character  of  the  instrument.  The  instrument  in  controversy 
was  executed  in  the  presence  of  a  single  witness,  and  with  no 
declaration  of  its  nature  or  contents.  It  had  all  the  forms  of  a 
deed  and  none  of  the  forms  of  a  will.  It  could  not,  therefore, 
operate  as  a  testamentary  disposition,  even  if  intended,  as  it 
certainly  was,  to  take  effect  after  death.  It  must  be  good  as  a 
deed,  or  good  for  nothing ;  in  other  words,  there  must  have 
been  a  delivery,  either  in  fact  or  in  law,  or  the  signing,  sealing, 
and  acknowledging,  however  strictly  complied  with,  were  of  no 
avail. 

Was  there,  then,  such  a  delivery  ? — not  of  the  house  and  lot, 
for  that,  it  is  conceded,  remained  in  the  actual  occupancy  of 
Mr.  Astor  till  his  death — but  of  the  instrument  of  conveyance  ? 

Delivery,  where  it  is  not  direct  to  the  party  named  in  the 
instrument,  being  very  much,  if  not  altogether,  a  matter  of 
intention,  must  depend  upon  the  state  of  things  existing  and  the 
language  and  occurrences  at  the  time.  Now,  Mr.  Astor,  long 
previously  to  the  date  of  this  deed,  had  made  his  will  giving 
the  house  in  question,  and  the  three  others  adjoining,  to  the 
four  sisters  named,  being  children  of  his  daughter,  Mrs.  Lang- 
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don,  for  their  respective  lives,  with  remainders  over  to  their 
issue,  if  any,  and  if  none,  to  the  surviving  sisters — with  certain 
powers,  also,  under  certain  prescribed  restrictions,  of  leasing, 
selling,  and  improving.  He  subsequently  ascertained,  from  the 
judicial  history  of  the  State,  that  testamentary  "  trusts,  powers, 
conditions,  limitations,  and  other  dispositions,"  however  "  in- 
tended in  all  things  to  be  made  conformable  to  law,"  were  by 
the  courts  frequently  "  deemed  invalid."  This  is  shown  by  the 
language  I  have  quoted,  which  was  used  by  him  in  the  codicil 
made  in  January,  1838.  And  he  may  be  supposed,  therefore, 
very  naturally,  to  have  desired  that,  so  far  at  least  as  his  imme- 
diate home  was  concerned,  it  should  be  withdrawn  from  the 
vortex  of  post  mortem  litigation.  At  all  events,  whatever  were 
his  motives,  it  is  certain  that  on  May  1,  1847,  Mr.  Astor, 
without  the  aid  of  counsel,  caused  one  of  his  clerks  to  fill  up  a 
printed  blank  deed  for  the  house  and  lot  in  question,  in  favor 
of  Mrs.  Boreel ; — that  he  signed  and  sealed  the  instrument  in  the 
presence  of  the  clerk,  who  became  an  attesting  witness,  and 
handed  it  to  his  son,  William  B.  Astor,  with  directions,  in  sub- 
stance, to  give  it  to  Mrs.  Boreel  on  his  (Mr.  Astor's)  death ; — 
that  on  the  third  day  of  the  same  month  it  was  proved  by  the 
attesting  witness,  and  the  proof  certified  by  a  commissioner  of 
deeds ; — that  about  two  weeks  afterwards  it  was  sent  by  Mr. 
William  B.  Astor  to  the  Register's  office,  and  there  recorded  on 
the  19th  of  May  ; — and  that  after  the  recording  it  was  returned 
to  and  retained  by  Mr.  William  B.  Astor  till  his  father's  death, 
and  then  handed  to  Mrs.  or  Mr.  Boreel  as  her  property.  From 
this  statement  it  would  seem  quite  clear  that  so  far  as  the 
house  and  lot  in  question  were  concerned,  Mr.  Astor  intended 
— and  that  his  son  understood  him  as  intending — to  substitute 
the  deed  for  the  will ;  to  convey  the  property  absolutely  and 
in  presenti,  although  for  an  estate  or  interest  to  commence  in 
futuro. 

The  question  then  is,  can  a  deed  be  delivered  by  way  of 
escrow  to  a  third  party,  to  be  handed  to  the  grantee  upon  the 
happening  of  an  event  which  is  certain  to  come  to  pass,  and 
which  cannot,  in  the  nature  of  things,  be  postponed  longer  than 
the  continuance  of  an  existing  designated  life  ? 

Since  the  adoption  of  the  Revised  Statutes,  whatever  may 
have  been  the  old  technical  difficulties,  a  freehold  estate  may  be 
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created  to  commence  at  a  future  day,  provided  its  creation  do 
not  suspend  the  absolute  power  of  alienation  for  a  longer  period 
than  the  "  established  rules"  allow.  Mr.  Astor,  therefore,  might 
have  made  a  conveyance  to  his  granddaughter,  of  the  house  he 
lived  in, "  to  have  and  to  hold  forever  from  the  day  of  his  death." 
Such  a  conveyance,  so  expressed  in  the  body  of  the  instrument, 
would  have  been  valid  and  effectual.  No  simultaneous  transfer 
of  possession  would  have  been  necessary.  The  delivery  of  the 
deed,  like  the  delivery  of  a  bond  payable  on  time,  would  have 
perfected  the  right  immediately,  although  the  actual  enjoyment 
of  the  subject  of  the  gift  were  postponed  till  the  donor's  death. 
And  may  not  the  same  end,  lawful  as  it  clearly  appears,  be 
attained  in  a  lawful  manner.  As  a  general  proposition  it  is  not 
disputed  that  a  deed,  although  purporting  on  its  face  to  be 
intended  to  give  immediate  possession,  may  be  delivered  to  a 
third  party  as  an  escrow ;  and  that  its  full  operation  may  thus 
be  suspended,  or  even  defeated  by  the  happening  or  not  hap- 
pening of  some  future  event.  It  is  not  necessary  that  the  term 
escrow  should  be  used.  The  intention  may  be  indicated  in  any 
other  manner.  (Gilbert  a.  The  North  American  Fire  Insurance 
Company,  23  Wend.)  43.)  Even  the  putting  on  record  is  only 
prima  facie  evidence  of  an  absolute  delivery  to  the  grantee.  It 
may  be  rebutted  by  proof  (Beekman  a.  Frost,  18  Johns.,  544), 
as  it  was  to  some  extent  in  this  case  by  the  testimony  of  Wm. 
B.  Astor,  who  in  answer  to  a  question  whether  his  father  directed 
him  to  have  this  deed  recorded,  replied,  "  he  was  not  sure 
whether  he  did  or  not — that  it  would  have  been  done  at  all 
events  ;  it  was  part  of  the  details  of  the  business  of  the  office." 
But  Mr.  Astor  might  have  directed  the  recording  merely  to 
preserve  the  evidence  of  the  deed,  without  intending  an  imme- 
diate, absolute  delivery.  Indeed,  the  testimony  is  positive,  and 
twice  or  three  times  repeated,  that  the  deed  was  handed  to  the 
witness  with  directions  "  that  it  was  to  be  delivered  to  Mrs. 
Boreel  after  his  father's  death."  It  was  not,  therefore,  to  be 
delivered  to  her  before,  but  it  was  to  be  delivered  to  her  at  all 
events ;  for  death,  although  future,  is  certain.  Unlike  a  testa- 
mentary disposition  the  act  was  irrevocable,  even  in  the  donor's 
lifetime,  without  the  donee's  consent.  It  was  precisely  similar 
to  the  case  of  Goodell  a.  Pierce  (2  Hill,  659),  where  the  party 
handed  the  deed  to  the  draftsman  to  keep  for  the  grantee  and 
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to  be  delivered  absolutely  on  the  grantor's  death,  unless  both 
parties  before  that  event  should  demand  its  surrender. 

The  case  of  Ruggles  a.  Lawson  (13  Johns.,  285),  was  still 
stronger.  There  a  father  made  a  deed  in  favor  of  two  of  his 
children,  handing  it  to  a  third  person  to  be  delivered  to  them 
after  his  death,  should  he  die  without  making  a  will.  The 
grantor  having  died  intestate  and  the  deed  having  thereupon 
been  delivered,  it  was  held  by  the  court  to  be  a  valid  and 
effectual  conveyance,  notwithstanding  its  revocable  character  in 
the  grantor's  lifetime  by  an  act  entirely  optional  with  the  grantor 
alone. 

This  case,  although  referred  to  and  commented  on  by  the 
court  in  Stillwell  a.  Hubbard  (20  Wend.,  44),  was  not  overruled. 
It  is  open  no  doubt  to  grave  criticism.  How  an  instrument, 
executed  to  take  effect  on  the  grantor's  death,  and  remaining 
subject  till  then  to  his  absolute  power  of  revocation  by  will,  can 
be  distinguished  in  principle  from  a  testamentary  disposition,  it 
is  not  easy  to  perceive. 

For  the  present  purpose,  however,  it  is  sufficient  to  say  that 
this  is  not  such  a  case.  Mr.  Wm.  B.  Astor  held  the  deed  in 
question  subject  to  no  such  power.  The  delivery  to  him  was 
absolute  and  irrevocable.  It  was  subject  to  no  condition  except 
the  death  of  the  grantor,  a  condition  entirely  independent  of  the 
grantors  volition  ;  for  all  men,  sooner  or  later,  must  die,  whether 
they  will  or  no.  That  Mr.  "Wm.  B.  Astor  so  understood  his 
father  is  obvious  from  his  immediately  putting  the  deed  on 
record,  an  act  which,  after  such  a  lapse  of  time,  and  in  the 
absence  of  any  recollection  to  the  contrary,  we  may  also  fairly 
presume  that  his  father  directed.  Mr.  Astor,  it  will  be  recol- 
lected, lived  nearly  a  year  after  the  transaction,  and  was  in  con- 
stant intercourse  with  his  son.  If  he  did  not  expressly  direct  the 
recording,  we  may  fairly  infer  that  he  knew  of  and  did  not  dis- 
approve it.  The  instrument,  too,  after  its  execution  and  record- 
ing, was  kept  not  among  Mr.  Astor's  but  among  his  son's  papers, 
who,  although  general  agent  for  his  father  in  other  business,  was 
in  this  matter  constituted  a  bailee  or  depositary,  not  for  his 
father,  but  fur  his  father's  granddaughter. 

Assuming,  then,  that  the  deed  was  intended  to  be,  and  that  it 
was,  in  law  and  in  fact,  a  valid,  operative  conveyance,  what  was 
the  effect  of  such  a  donation  of  the  one  lot,  severally,  to  Mrs. 
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Boreel,  upon  the  pre-existing  devise  of  the  four  lots  in  common 
to  her  and  her  three  sisters  ?  The  natural  equity  of  the  case  is 
obvious  enough,  as  also  is  the  intention  of  the  donor;  for,  in 
addition  to  the  inference  almost  necessarily  resulting  from  the 
act  itself,  the  deed  drawn  seemingly  by  Mr.  Aster's  own  dictation, 
at  the  end  of  the  description  by  metes,  bounds,  and  dimensions, 
contains  these  very  significant  expressions  :  "  the  said  lot  being 
part  of  the  property  mentioned  in  my  bequest  to  the  four 
daughters  of  Mrs.  Dorothea  Langdon."  In  other  words,  "  hav- 
ing given  by  will  to  my  four  granddaughters  as  tenants  in  com- 
mon in  equal  and  undivided  shares,  the  four  adjoining  lots,  and 
those  lots  being  all  of  equal  dimensions  and  equal  value  (a  fact 
admitted  on  the  hearing),  I  now,  so  far  as  Mrs.  Boreel  is  con- 
cerned, make  a  partition  of  the  united  interests,  and  give  her  by 
deed  the  particular  house  in  question  in  severalty.  leaving  the 
other  three  to  stand  as  a  bequest  to  her  three  sisters."  The  rela- 
tionship of  the  parties  to  the  donor,  and  to  each  other,  as  well 
as  the  juxtaposition  and  equality  of  the  lots  and  their  precise 
correspondence  in  number  with  the  number  of  the  donees,  place 
the  correctness  of  this  interpretation  of  Mr.  Astor's  purpose,  as  it 
seems  to  me,  beyond  dispute. 

What  then  is  the  legal  effect?  No  will,  says  the  statute, 
except  in  certain  specified  cases,  "  nor  any  part  thereof,"  shall 
be  revoked  "  or  altered"  by  any  other  writing  of  the  testator  not 
executed  with  the  same  testamentary  formalities.  Among  the 
excepted  cases  is  that  of  a  deed  "  by  which  his  estate  or  interest 
in  property  previously  devised  or  bequeathed  is  altered,  but  not 
wholly  divested,"  and  "  in  which  the  intention  is  declared  that 
it  shall  operate  as  a  revocation  of  such  previous  devise  or  be- 
quest." (2  Rev.  Stats.,  64,  65.)  And  all  that  the  statute 
requires  is,  that  the  intention  to  alter  the  previous  disposition 
shall  appear  "  in  the  instrument  by  which  such  alteration  is 
made,"  not  that  it  shall  be  declared  in  any  particular  words. 
If,  therefore,  it  was  Mr.  Astor's  intention,  as  I  think  it  clearly 
was,  to  substitute  as  to  these  lots  the  deed  for  the  will,  and  if 
that  intention,  as  has  also  been  shown,  was  sufficiently  declared 
in  the  deed,  then,  independently  of  the  doctrine  of  election  and 
within  the  obvious  spirit,  if  not  letter,  of  the  statute  above 
quoted,  the  instrument  executed  in  May,  1847,  had  the  legal 
effect  of  altering  the  previous  devise  so  as  to  give,  absolutely 
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and  beyond  recall  and  without  limitation,  the  one  lot  in  seve- 
ralty  to  Mrs.  Boreel,  and  the  three  remaining  lots  (subject  to 
revocation)  jointly  and  in  a  qualified  manner  to  the  other  three 
sisters. 

The  result,  then,  is,  that  a  decree  should  be  entered  declaring 
that  Mrs.  Boreel,  on  the  death  of  her  grandfather,  in  virtue  of 
the  deed  accepted  by  her,  became  the  owner  in  fee  simple  abso- 
lute of  the  lot  mentioned  in  it,  to  the  exclusion,  so  far  as  respects 
that  lot,  of  any  interest  of  her  sisters  under  the  will ;  and  that 
her  deed  to  Mr.  Burrows  (who  sold  to  Mr.  Davis)  conveyed  a 
like  title  to  him  ;  and  further  declaring  that  the  three  sisters  of 
Mrs.  Boreel,  naming  them,  as  a  consequence  of  the  execution 
and  delivery  to  and  acceptance  by  her  of  the  deed  in  question, 
instead  of  continuing  as  they  were,  devisees  each  of  one  equal 
undivided  fourth  part  of  the  four  lots,  became  devisees  each  of 
one  equal  undivided  third  part  of  the  three  lots,  in  the  manner 
in  other  respects  mentioned  in  the  will ;  and  that  the  partition, 
therefore,  should  be  confined  to  the  three  lots,  and  the  complaint 
as  to  the  other  be  dismissed  without  costs. 

A  late  case  (Jacobs  a,  Alexander,  19  Barb.,  243),  decided  by 
one  branch  of  the  Supreme  Court  at  general  term  in  1855,  be- 
tween parties  somewhat  similarly  situated,  has  been  cited  as 
bearing  on  the  present.  It  illustrates  but  does  not  determine 
the  questions  which  have  been  discussed.  Mrs.  Bacon,  the 
grantor,  an  old  lady  of  seventy-four,  was  very  ill,  and,  as  she 
supposed,  about  to  die.  She  requested  her  physician,  accord- 
ingly, to  prepare  two  deeds — one  to  each  of  her  two  daughters. 
After  executing  them,  she  told  the  doctor  to  keep  them  and 
deliver  them  on  her  death ;  saying,  however,  at  the  same  time, 
that  if  she  recovered  she  intended  to  retain  the  right  to  control 
the  property  herself  as  long  as  she  lived.  She  did  recover,  and 
lived  till  she  was  eighty.  A  few  months  after  her  recovery  the 
doctor  returned  the  deeds  to  her.  One  of  the  daughters,  after 
her  mother's  death,  got  possession  of  one  of  the  deeds.  The 
court,  nevertheless,  held — and  I  think  very  properly — that 
there  had  been  no  delivery,  that  the  deed  never  took  effect,  and 
that  consequently  no  title  passed. 

A  like  decision  had  previously  been  made  in  this  district  in  a 
like  case.  (Roosevelt  a.  Carow,  6  Barb.,  190.) 

Voi.  IV.— 21 
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Supreme  Court,  First  District ;  Special  Term,  April,  1857. 
MUNICIPAL  CORPORATION. — INJUNCTION. — PARTIES. 

The  Supreme  Court  Trill  grant  its  aid  to  restrain  by  injunction  the  imposition  of 
any  tax  or  burden  upon  the  tax-payers  of  a  municipal  corporation  contrary  to 
law,  on  a  complaint  filed  by  any  tax-payer  on  his  own  behalf  as  well  as  on  be- 
half of  others  similarly  interested  ;  and  it  will  grant  like  relief  at  the  suit 
of  a  corporator  having  an  interest  in  the  corporate  property,  on  a  similar  com- 
plaint showing  an  illegal  diversion  or  application  of  the  corporate  property. 

The  cases  upon  this  subject  reviewed. 

But  a  tax-payer  or  corporator,  who  sues  as  such  for  an  injunction  against  the  cor- 
poration, must  aver  in  his  complaint  that  he  sues  in  his  own  behalf,  and  also 
in  behalf  of  all  others  similarly  interested,  who  may  come  in,  <fec. 

Motion  to  continue  a  preliminary  injunction. 

This  action  was  brought  by  Fernando  Wood,  as  a  tax-payer 
in  the  city  of  New  York  and  a  corporator  thereof,  against  Sim- 
eon Draper,  James  Bowen,  James  W.  Nye,  Jacob  Cholwell,  and 
James  S.  T.  Stranahan,  who  had  been  appointed  police  commis- 
sioners under  the  Metropolitan  Police  Act,  passed  April  8,  1857. 
The  plaintiff  was  mayor  of  the  city  of  New  York ;  and  so  was, 
by  the  provisions  of  the  act,  ex  qfficio  member  of  the  board  of 
commissioners  created  thereby. 

The  grounds  of  the  action  are  fully  stated  in  the  opinion. 

A  preliminary  injunction  having  been  granted  ex  parte  upon 
the  complaint,  the  plaintiff  now  moved  that  it  be  continued. 

John  W.  Edmonds,  Theodore  Sedgwick,  and  Charles  0' 'Conor, 
for  the  motion. 

William  M.  Evarts,  William  Curtis  Noyes,  David  Dudley 
Field,  and  Francis  B.  Cutting,  opposed. 

DAVIES,  J. — This  motion  has  been  argued  with  an  ability 
commensurate  with  its  importance,  and  with  the  high  standing 
at  the  bar  of  the  distinguished  counsel  employed  in  the  cause. 

The  plaintiff  files  his  complaint  in  this  cause,  alleging  therein 
that  he  is  a  tax-payer  in  the  city  of  New  York,  and  one  of  the 
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corporators  thereof;  and  prays  that  the  defendants  may  be  re- 
strained from  the  execution  of  a  statute  which  he  alleges  to  be 
unconstitutional  and  void. 

The  relief  demanded  in  the  complaint,  which  it  is  competent 
for  this  court  to  grant  in  a  proper  case,  is  a  perpetual  injunction, 
restraining  the  defendants  from  the  execution  of  the  act. 

The  authority  for  this  court  to  interfere  by  way  of  prelimina- 
ry injunction,  is  acquired  by  section  219  of  the  Code.  That 
section  provides  that  when  it  shall  appear  to  the  court  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded, 
and  that  such  relief,  or  any  part  thereof,  consists  in  restraining 
the  commission  of  any  act,  the  commission  of  which,  during  the 
litigation,  would  produce  injury  to  the  plaintiff,  or  where  during 
the  litigation  it  shall  appear  that  the  defendant  is  doing,  or  is 
about  to  do,  some  act  in  violation  of  the  plaintiff's  rights,  and 
tending  to  render  the  judgment  ineffectual,  a  temporary  injunc- 
tion may  be  granted  to  restrain  such  act.  The  injunction  is  not 
to  be  granted,  when  the  plaintiff  is  entitled  to  any  relief,  but 
when  he  is  entitled  to  the  relief  demanded.  If,  by  the  law  as 
it  stood  before  the  Code,  the  plaintiff  had  no  right  to  the  relief 
sought  in  a  suit  in  his  own  name,  he  has  now  none,  as  the  sec- 
tion does  not  profess  to  extend  the  relief  which  the  plaintiff  might 
claim  in  such  a  suit.  If  the  only  final  relief  which  he  demands 
is  a  judgment  for  an  injunction,  as  in  this  case,  he  must  show 
that,  by  the  law  as  it  stood  before,  he  was  entitled  to  that  relief 
(The  Chemical  Bank  a.  The  Mayor,  &c.,  12  How.  Pr.  7?.,  476). 

It  is  well  settled  in  this  court  that  when  the  plaintiff  appears 
to  be  entitled  to  a  decree  for  a  perpetual  injunction,  he  may  also 
have  a  temporary  injunction,  pendentelite,  provided  it  is  neces- 
sary to  protect  him  from  injury  (Corning  a.  The  Troy  Iron  & 
Nail  Factory,  6  How.  Pr.  7?.,  89). 

The  first  question,  therefore,  to  be  disposed  of  is,  has  the  plain- 
tiff such  a  standing  in  this  court  as  entitles  him  to  the  relief 
claimed  in  the  complaint  ? 

The  plaintiff  alleges,  and  it  is  not  denied,  that  he  is  a  tax- 
payer in  the  city  of  New  York,  and  a  corporator  thereof.  The 
meaning  and  extent  of  this  averment  are,  that  he  contributes  to 
the  taxes  raised  in  this  city,  and  is  a  member  of  the  corporation 
thereof,  and  as  such  is  interested  in  the  corporate  property. 

By  being  a  tax-payer  he  has  contributed  to  the  taxes  already 
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raised  and  collected  therein,  and  is  liable  to  be  assessed  and  to 
pay  his  aliquot  part,  by  way  of  taxation,  to  liquidate  and  dis- 
charge any  additional  burdens  which  may  be  imposed  upon  the 
tax-payers  of  said  city.  As  a  corporator,  he  is  a  part  owner  of 
all  property,  real  and  personal,  owned  by  the  corporation,  and 
has  a  right  to  be  heard  in  any  disposition  to  be  made  of  it. 

The  complaint  sets  forth  the  act  of  the  Legislature  of  this 
State,  passed  April  8,  1857,  entitled  "  An  act  to  establish  a  me- 
tropolitan police  district,  and  to  provide  for  the  government 
thereof."  This  act  organizes  the  counties  of  New  York,  Kings, 
"Westchester,  and  Richmond,  into  a  district  -to  be  called  "  The 
Metropolitan  Police  District  of  the  State  of  New  York,"  and 
directs  the  appointment  of  five  commissioners  by  the  governor 
and  senate,  who,  with  the  mayors  of  the  cities  of  New  York 
and  Brooklyn,  ex  officio,  are  to  form  a  board  of  police  commis- 
sioners. Such  board  is  authorized  to  appoint  various  officers, 
to  aid  them  in  preserving  order  and  performing  the  duties  im- 
posed upon  them  by  the  said  act,  viz.,  a  general  superintend- 
ent of  police,  and  two  deputy  superintendents ;  five  surgeons 
of  police ;  and  inspectors  or  captains  of  police,  not  to  exceed 
forty ;  and  sergeants  of  police,  not  to  exceed  one  hundred  and 
fifty ;  and  so  many  police  patrolmen,  as  may  be  determined 
on  by  the  supervisors  of  the  county  of  New  York,  as  the  patrol 
force  of  said  county ;  and  so  many  patrolmen  for  the  city  of 
Brooklyn,  and  for  the  county  of  Kings  not  included  in  said  city, 
and  for  the  counties  of  Westchester  and  Richmond,  as  the  Com- 
mon Council  of  said  city  and  Boards  of  Supervisors  of  said 
counties  shall  determine.  Until  otherwise  provided,  the  exist- 
ing police  force  in  the  cities  of  New  York  and  Brooklyn  are  to 
continue  to  be  the  police  force  of  the  counties  of  New  York  and 
Kings. 

By  section  14  of  this  act,  it  is  provided  that  the  Common 
Councils  of  New  York  and  Brooklyn,  at  the  expense  of  said 
cities  respectively,  shall  provide  all  necessary  accommodations 
in  said  cities,  for  the  station-houses  required  by  the  Board  of 
Police,  for  the  accommodation  of  such  police,  for  the  lodging 
of  vagrants,  and  the  temporary  detention  of  persons  arrested  for 
offences.  It  is  also  made  the  duty  of  said  Common  Councils  to 
furnish  the  same  suitably,  and  to  warm  and  light  the  same  by 
day  and  by  night.  In  case  the  said  Common  Councils,  or  either 
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of  them,  shall -refuse  to  make  such  provisions,  having  been  re- 
quested so  to  do  by  said  Board  of  Police,  then  it  is  made  lawful 
for  said  Board  to  make  their  own  provisions  in  the  premises, 
and  the  expense  thereof  shall  become  a  proper  charge  and  debt 
upon  the  city  so  neglecting  or  refusing. 

By  section  26  of  said  act,  it  is  provided  that  the  Board  of  Su- 
pervisors of  the  county  of  New  York  shall  annually  raise,  by 
tax  upon  the  real  and  personal  property  taxable  in  said  county, 
such  sums  of  money  as  the  Board  of  Police,  on  or  before  the  first 
Monday  of  June  in  each  year,  shall  apportion  as  requisite  and 
needful  to  be  raised  by  said  city,  which  sums  of  money  shall  be 
applied  by  said  Board  of  Police  for  the  fiscal  purposes  of  said 
act ;  such  apportionment  not  to  be  binding,  if  it  shall  exceed 
the  sum  necessary  to  maintain  the  police  force  in  said  counties 
respectively,  nor  unless  the  same  shall  be  approved  by  a  major- 
ity vote  of  an  auditing  Committee,  composed  of  the  presidents 
of  the  Board  of  Supervisors  in  each  county  in  said  district,  and 
by  the  comptrollers  of  the  cities  of  New  York  and  Brooklyn. 
Such  moneys,  so  to  be  raised,  are  to  be  paid  into  the  treasury  of 
said  respective  cities,  and  thereafter  immediately  paid  into  the 
treasury  of  the  State,  and  to  be  drawn  therefrom  by  the  said 
Board  of  Police,  for  the  purposes  of  said  police. 

And  by  the  same  section  it  is  further  provided,  that  all  the 
moneys  collected  by  the  said  cities  for  police  purposes  dur- 
ing the  years  1856  and  1857,  and  not  expended,  shall,  immedi- 
ately on  the  organization  of  the  said  Board  of  Police,  and  on 
notice  served  on  the  comptrollers  of  said  cities,  be  paid  into  the 
State  treasury,  to  be  disbursed  by  the  said  Board  of  Police. 

By  section  15  of  the  act,  it  is  declared  that  all  telegraphic 
apparatus,  public  police  property,  books,  records,  and  accoutre- 
ments, in  the  possession  of  the  police  department  of  the  city  of 
New  York,  are  thereby  given  for  the  use  (and  not  to  be  re- 
moved from  the  county  wherein  now  used)  of  the  Board  of 
Police  created  by  said  act ;  but  the  ownership  of  the  same,  and 
the  use  thereof,  shall  be  according  to  the  ordinances  which  the 
Common  Council  of  the  city  in  which  such  property  is  situated, 
may  enact 

It  is  thus  seen  that  the  new  Board  of  Police  have  the  author- 
ity to  create  a  tax  upon  the  citizens  of  New  York  for  the  pur- 
poses of  the  act;  the  right,  in  case  the  Common  Council  of 


326  ABBOTTS'  PRACTICE  KEPOETS. 

Wood  a.  Draper. 

either  city  does  not  surrender  to  them  the  station  houses,  &c., 
now  used  by  the  police  of  such  city,  or  refuses  to  keep  the  same 
warm,  &c.,  to  provide  others  at  the  expense  of  such  city ;  the 
right  to  take  out  of  the  city  treasury,  for  the  purposes  of  the 
Board,  any  unexpended  moneys  raised  therein  for  police  pur- 
poses, for  the  years  1856  and  1857,  at  the  date  of  the  organiza- 
tion of  said  Board,  and  to  apply  and  use  the  same  for  the  pur- 
poses of  the  Board  ;  and  the  right  to  take  possession  of  all 
telegraphic  apparatus,  public  police  property,  books,  &c.,  now 
used  by  the  corporation  of  the  city  of  New  York,  and  the  prop- 
erty of  said  corporation,  the  use  of  which  is  by  this  act  given 
to  the  new  Board. 

Has  the  plaintiff,  as  a  tax-payer,  any  interest  in  these  taxes  to 
be  levied,  or  on  those  already  collected  and  now  in  the  city 
treasury  ;  or,  as  a  corporator,  in  the  property  to  be  thus  taken 
and  used? 

If  I  correctly  apprehend  the  decisions  of  this  court  in  several 
cases,  he  has  an  interest,  and  such  a  one  as  this  court  is  bound 
to  protect,  if  it  shall  see  that  the  same  is  to  be  illegally  in- 
vaded. 

The  first  case  in  which  the  aid  of  this  court  was  invoked  by 
a  tax-payer  to  prevent  a  misapplication  of  moneys  raised  by 
taxation,  or  in  the  possession  of  the  corporation,  was  that  of 
Adriance  v.  The  Mayor,  &c.  (1  Barb.,  19).  In  that  case  the 
plaintiff  filed  his  bill,  setting  forth  that  he  was  the  owner  of 
real  estate  in  this  city,  and  a  tax-payer.  *  He  charged  that 
among  other  misappropriations  by  the  Common  Council,  they 
had  directed  the  payment  of  moneys  not  authorized  by  law ; 
and  the  complaint  prayed  a  perpetual  injunction,  restraining 
the  corporation  from  paying  those  sums.  The  bill  was  taken  as 
confessed  by  the  defendants.  The  court,  though  entertaining 
doubts  of  its  jurisdiction,  granted  the  injunction  as  prayed 
for. 

The  next  case  was  in  1849,  of  Kirby  and  others,  tax-payers, 
against  the  corporation  and  certain  committees  of  the  Common 
Council,  for  an  injunction,  restraining  them  from  purchasing  a 
certain  island  in  the  East  river,  called  Berian's  Island,  for  a 
cemetery.  The  injunction  in  this  case  was  granted  and  sus- 
tained. 

The  next  case  which  called  for  the  judgment  of  this  court, 
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and  settled  this  principle,  was  that  of  Christopher  a.  The  Mayor, 
&c.  (13  Barb.,  567). 

In  this  case  an  injunction  had  been  granted  on  the  application 
of  the  plaintiffs,  who  claimed  the  intervention  of  the  court  on 
the  ground  that  they  were  tax-payers  and  freeholders  in  the  city 
of  New  York.  On  their  complaint  an  injunction  was  issued, 
restraining  the  Corporation  and  the  Comptroller,  and  the  Com- 
missioners of  Repairs  and  Supplies,  from  making  and  executing 
any  contract  with  one  John  B.  Corlies,  in  pursuance  of  a  reso- 
lution of  the  Board  of  Aldermen,  for  rebuilding  Washington 
market,  and  restraining  the  said  Corlies,  in  case  any  such  con- 
tract had  been  executed,  from  acting  under  the  same.  The 
case  was  very  earnestly  argued  at  the  general  term  of  this  court, 
and  it  being  the  first  instance,  on  a  full  discussion,  in  which  its 
aid  had  been  invoked  by  a  tax-payer,  excited  much  attention, 
and  received  the  careful  examination  of  the  court.  The  opinion 
of  the  court  was  delivered  by  Mr.  Justice  Edwards,  who  says : 
"It  seems  to  me  that  when  an  act  is  clearly  illegal,  and  when 
the  necessary  effect  of  such  act  will  be  to  injure,  or  impose  a 
burden  upon  the  property  of  any  corporation,  there  is  enough, 
according  to  every  principle  which  has  regulated  the  action  of 
courts  of  equity,  to  warrant  the  interference  of  the  court.  *  * 
But,  it  is  said  that  the  plaintiffs  have  not  such  an  interest  as 
corporators,  as  will  entitle  them  to  the  relief  which  they  ask. 
It  appears  by  the  complaint,  that  they  are  tax -payers  and  free- 
holders in  the  city.  The  necessary  effect  of  the  act  complained 
of,  will  be  to  impose  a  burden  upon  their  real  estate.  Their 
interest,  then,  is  as  certain  and  direct  as  that  of  a  stockholder 
in  a  moneyed  or  other  corporation." 

The  order  granting  the  injunction  was  affirmed. 

This  case  is  so  clearly  analogous  to  the  one  now  under  con- 
sideration, as  to  the  right  of  this  plaintiff  to  invoke  the  aid  of 
this  court,  that  I  am  unable  to  discover  any  essential  difference. 
It  is  the  law  of  this  court,  and  by  it  I  am  bound,  sitting  at 
special  term. 

Two  cases  were  referred  to  by  the  court  in  its  opinion,  as 
sustaining  the  results  at  which  it  arrives.  The  first  was  that  of 
Bromley  a.  Smith  (1  Sim.,  8). 

By  act  of  Parliament  in  the  40th  Geo.  III.,  for  inclosing  and 
allotting  certain  waste  lands  in  the  parish  of  St.  Mary,  in  Staf- 
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ford,  over  which  the  householders,  being  parishioners  within 
that  borough,  were  entitled  to  rights  of  common,  the  occupiers 
of  houses  of  the  yearly  value  of  £5  within  the  borough,  or  any 
seven  or  more  of  them,  were  empowered  to  meet  at  the  times 
and  places  mentioned  in  the  act,  for  the  purpose  of  making  rules 
and  regulations  for  the  cultivation  and  management  of  the  allot- 
ments, to  appoint  a  treasurer  and  certain  other  officers,  and  to 
raise  money  by  rates  on  such  occupiers,  for  the  purpose  of  car- 
rying the  rules  and  regulations  into  effect. 

The  act  was  put  in  force  soon  after  it  was  passed. 

In  1821,  one  Bagnall,  who  had  been  removed  for  misconduct, 
from  an  office  which  he  held  under  the  act,  obtained  a  verdict 
in  an  action  for  a  libel,  brought  against  the  defendant  Under- 
wood, who  was  the  then  treasurer  under  the  act,  for  damages 
and  costs  to  the  amount  of  £300.  In  March,  1822,  Underwood 
resigned  the  treasurer-ship,  and  the  other  defendant,  Smith,  suc- 
ceeded him.  Smith,  out  of  money  arising  from  the  rates  made 
pursuant  to  the  act,  paid  £107  15s.  \\d.  to  Underwood's  attorney, 
in  part  discharge  of  the  costs  of  the  action. 

The  bill  was  filed  by  nine  persons  who  were  householders  and 
parishioners  within  the  borough  of  Stafford,  on  behalf  of  them- 
selves and  all  other  housholders  and  parishioners  within  the 
borough,  excepting  Smith  and  Underwood ;  and  after  stating 
facts  to  the  effect  before  mentioned,  it  alleged  that  the  last  men- 
tioned payment  was  a  misapplication  of  the  rates ;  that  the 
householders,  being  parishioners  within  the  borough  of  Stafford, 
who  were  interested  in  the  allotments,  were  very  numerous,  and 
that  the  plaintiffs  were  unable  to  make  all  of  them  parties  to  the 
suit.  It  prayed  for  an  account  of  the  rates  received  by  the  de- 
fendants during  their  respective  treasurerships,  and  that  the  bal- 
ance remaining  in  their  hands  might  be  applied  for  the  pur- 
poses of  the  act,  and  that  they  might  be  decreed  to  replace  what 
they  had  misapplied,  and  restrained  from  further  misapplying 
the  moneys  arising  from  the  rates. 

Both  of  the  defendants  stated,  in  their  answer,  that  the  action 
for  a  libel  arose  out  of  acts  done  by  Underwood,  in  obedience 
to  orders  made  by  the  householders  present  at  certain  meetings ; 
and  that  the  costs  of  the  action  also  had  been  paid  out  of  the 
rates,  in  obedience  to  orders  made  in  like  manner,  and  had  been 
allowed  by  the  treasurer  in  passing  his  accounts,  and  that  the 
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majority  of  the  householders  were  averse  to  the  institution  of 
this  suit,  and  approved  of  the  acts  complained  of  in  the  bill. 
These  statements  were  supported  by  evidence. 

For  the  plaintiff  it  was  contended  that  the  householders  had 
no  discretionary  power  as  to  the  application  of  the  rates ;  that 
they  could  apply  them  to  no  other  purposes  than  those  pre- 
scribed by  the  act ;  that  by  the  misapplication  complained  of  in 
the  bill,  all  the  householders  were  injured,  as  more  money  must 
necessarily  be  collected  from  them  than  would  have  been  re- 
quired for  the  purposes  of  the  act,  and  that,  therefore,  any  of 
them  had  a  right  to  seek  redress  for  the  injury  they  had  sus- 
tained. 

The  defendants  relied  on  the  proceedings  complained  of  hav- 
ing been  sanctioned  by  the  majority  of  the  householders,  and 
insisted  that  the  plaintiffs  had  no  right  to  institute  this  suit 
against  the  wishes  of  that  majority,  and  that,  if  there  had  been 
any  abuse,  the  only  mode  of  redressing  it  was  on  information 
filed  by  the  attorney-general. 

The  vice-chancellor  said,  "  Where  a  matter  is  necessarily  in- 
jurious to  the  common  right,  the  majority  of  the  persons  inter- 
ested can  neither  excuse  the  wrong  nor  deprive  all  other  parties 
of  their  remedy  by  suit. 

"  The  attorney-general  may  file  an  information  in  a  case  like 
this,  in  respect  of  the  public  nature  of  the  right ;  and  the  pro- 
ceeding must  be  by  the  attorney-general  when  all  persons  in- 
terested are  parties  to  the  abuse ;  but,  when  that  is  not  the  case, 
I  am  not  aware  of  any  principle  or  authority  which  makes  it 
necessary  that  he  should  be  before  the  court." 

The  other  case  referred  to  is  that  of  Gray  a.  Chaplin  (2  Sim. 
&  S.,  267) ;  and  sustains  the  same  principles. 

This  doctrine  was  again  reviewed  in  this  court  in  Milhau  a. 
Sharp  (15  Barb.,  193),  in  which  this  court  again  held  that  the 
plaintiffs,  being  tax-payers  to  a  large  amount,  and  having  such 
an  interest  in  preventing  the  grant  from  the  corporation  under 
consideration  in  that  case  from  being  carried  into  effect,  had  a 
right  to  institute  that  suit  in  their  own  names;  and  that  an  in- 
junction should  issue  to  restrain  the  grant. 

The  same  subject  was  again  carefully  and  elaborately  reviewed 
in  the  case  of  De  Baum  a.  the  Mayor,  <fcc.  (16  Barb.,  392),  and 
the  doctrine  reaffirmed,  that  a  person  owning  real  estate  in  the 
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city  of  New  York,  and  paying  taxes  therein,  may  prosecute  an 
action  against  the  corporation,  on  behalf  of  himself  and  other 
tax-paying  citizens,  to  enjoin  the  corporation,  or  those  acting 
under  them,  from  expending  the  money  raised  by  taxation,  in 
repairing  or  paving  a  street  in  a  manner  contrary  to  an  express 
law,  and  tending  to  add  to  the  taxes  of  the  inhabitants. 

The  same  point  was  ruled  in  Stuyvesant  a.  Pearsall  (15  Barb., 
244).  See,  also,  Eoosevelt  a.  Varnum  (12  How.  Pr.  B.,  469). 

It  must,  therefore,  be  regarded  as  the  settled  law  of  this  court, 
that  it  will  grant  its  aid  to  restrain  by  injunction  the  imposition 
of  any  tax  or  burden  on  the  tax-payers  of  this  city  contrary  to 
law,  on  a  complaint  filed  by  any  tax-payer  on  his  own  behalf, 
as  well  as  on  that  of  others  similarly  interested,  or  on  behalf  of 
any  corporator  of  said  city  having  an  interest  in  the  corporate 
property  thereof,  on  a  similar  complaint,  showing  an  illegal  di- 
version or  application  of  the  corporate  property. 

The  next  question  which  presents  itself  is,  does  this  complaint 
show  sufficient  facts  to  bring  the  present,  plaintiff  within  the 
principle  of  these  decisions  ?  It  will  be  observed,  that  in  all 
these  cases  the  plaintiffs  claim  the  intervention  of  the  court,  as 
well  on  their  own  behalf  as  that  of  all  others  of  like  interest. 
Is  this  an  essential  averment  ?  It  is  omitted  from  the  present 
complaint,  and  the  relief  is  only  asked  for  by  the  plaintiff  for 
himself  alone. 

The  rule  in  reference  to  the  proper  and  necessary  parties  is, 
that  all  must  be  made  parties  who  have  an  interest  in  the  re- 
sult. When,  however,  a  great  many  individuals  are  interested, 
the  court  will  often  permit  a  few  to  represent  the  whole ;  but 
the  bill  should  expressly  state  that  it  was  filed  as  well  on  behalf 
of  other  members  as  those  who  are  really  made  complainants 
(Edw.  on  Parties,  40).  One  legatee  may  sue  for  his  legacy, 
without  naming  the  others  interested  in  the  same  fund ;  but  the 
plaintiff  must  sue  as  well  on  his  own  behalf  as  of  all  others 
similarly  situated  (Brown  a.  Eicketts,  3  John.  Ch.  J?.,  553,  and 
cases  cited). 

In  Chancey  a.  May  (Finch's  Prec.  in  Ch.,  592),  a  bill  was 
brought  by  the  then  treasurer  and  manager  of  the  Temple  Mills 
Brass  Works,  in  behalf  of  themselves  and  all  other  proprietors 
and  partners  in  the  first  undertaking,  except  the  defendants, 
who  were  the  late  treasurer  and  managers,  being  about  thir- 
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teen  in  number  ;  and  the  object  of  the  bill  was  to  call  them  to 
an  account  for  several  misapplications,  mismanagements,  and 
embezzlements  of  the  copartnership  property  in  the  South  Sea 
mines,  to  the  value  of  £50,000  and  upwards.  The  copartner- 
ship consisted  originally  but  of  eighteen  shares;  but  those 
eighteen  shares,  in  the  year  1720,  were  split  and  divided  into 
800. 

The  defendants  demurred  for  that  all  the  rest  of  the  propri- 
etors were  not  made  parties ;  and  so  every  one  had  the  same 
right  to  call  upon  them  to  account,  and  then  they  might  be  har- 
assed and  perplexed  with  multiplicity  of  suits ;  but  the  de- 
murrer was  disallowed,  because  it  was  in  behalf  of  themselves 
and  all  others  the  proprietors  of  the  same  undertaking,  except 
the  defendants,  and  so  all  the  rest  were  in  effect  parties.  (See 
also  Lloyd  a.  Loaring,  6  Ves.,  Jr.,  773  ;  Cockburn  a.  Thomp- 
son, 16  Ib.,  321 ;  Cooper's  Eq.  PI.,  40 ;  Good  a.  Blewitt,  13 
Ves.,  Jr.,  397.)  In  the  case  of  Good  a.  Blewitt  the  bill  origi- 
nally did  not  contain  the  allegation  that  the  bill  was  in  behalf 
of  the  plaintiff  and  all  others;  but  leave  was  given  to  amend  by 
introducing  a  statement  that  the  bill  was  on  behalf  of  the  plain- 
tiff and  all  others  of  similar  interest.  (See  also  Smith  a.  Sworm- 
stedt,  18  How.,  288 ;  Brown  a.  Eobertson,  18  Ib.,  480.)  In 
Light  a.  Thomas  (2  Ves.,  Jr.,  312),  a  demurrer  was  sustained 
to  a  bill  which  omitted  to  state  that  it  was  filed  on  behalf  of  the 
plaintiff  and  the  rest  having  similar  interests.  In  Baldwin  a. 
Lawrence  (2  Sim.  &  S.,  18),  the  bill  was  dismissed  because  it 
was  not  filed  by  the  plaintiffs  on  behalf  of  themselves  and  all 
others  equally  interested  with  them.  And  in  Douglass  a.  Has- 
fall  (Ib.,  184),  the  vice-chancellor  sustained  a  demurrer  and 
dismissed  a  bill  on  the  ground  that  the  bill  ought  to  have  been 
filed  by  some  of  them  on  behalf  of  themselves  and  others. 

The  rule  is  also  well  laid  down  in  Ling  a.  Young  (2  Sim.  <£• 
S.,  385). 

The  case  of  Macbride  a.  Lindsey  (9  JTow.,  574)  seems  to  be 
quite  in  point  A  bill  was  there  filed  by  plaintiff,  as  a  share- 
holder in  a  company,  against  several  defendants,  also  sharehold- 
ers; plaintiff  stating  that  there  were  others,  and  that  he  was 
ignorant  of  them,  and  that  the  defendants  had  refused  to  dis- 
close their  names.  To  this  bill  the  defendants  demurred.  In 
support  of  the  demurrer,  it  was  alleged  that  the  plaintiff's  case 
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was  only  that  of  every  other  member  of  the  corporation  who 
had  sustained  the  same  injury,  and  he  could  not  sue  alone. 

The  vice-chancellor  says,  "  The  case,  therefore,  is  one  in  which 
the  plaintiff  has  a  common  interest  in  that  point  of  view 
with  the  other  parties  who  will  be  affected  by  the  relief  which 
he  has  prayed,  and  which  he  has  prayed  for  himself  exclu- 
sively. Now  I  am  of  opinion  that  he  cannot  obtain  such  relief, 
in  the  absence  of  the  other  parties  who  are  interested  in  this 
concern.  If  he  has  a  common  interest  with  all  the  other  part- 
ners in  the  concern,  he  must  sue  on  behalf  of  himself  and  all 
those  other  partners."  And  the  demurrer  was  allowed. 

See  also  Whitney  a.  Mayo  (15  Itt.  J2.,  251).  The  court  hold 
!n  that  case,  that  the  general  rule  in  equity  is,  that  all  persons 
materially  interested  in  the  subject-matter  of  the  suit,  however 
numerous,  must  be  made  parties,  plaintiffs  or  defendants. 

"  The  case  before  us,"  the  court  say,  "  falls  within  the  excep- 
tion to  the  general  rule,  on  account  of  the  number  of  the  parties 
interested  and  the  fact  of  their  number  and  part  being  un- 
known. 

"  But  the  bill  has  not  been  framed  to  meet  the  exception.  It 
should,  have  been  filed  for  and  on  behalf  of  all  the  other  com- 
municant members."  And  the  decree  dismissing  the  bill  was 
affirmed. 

The  only  case  which  I  have  been  able  to  find  sustaining  a 
doctrine  apparently  adverse  to  this  uniform  current  of  decisions 
hoth  in  this  country  and  in  England,  and  to  the  established 
practice  in  the  Court  of  Chancery  there  and  in  our  own  courts, 
is  that  of  Dodge  a.  "Woolsey  (18  How.,  331).  In  that  case  a 
bill  was  filed  by  a  single  stockholder  of  a  bank,  to  restrain  by 
an  injunction  a  tax-collector  of  the  State  of  Ohio  from  the  col- 
lection of  a  tax,  on  the  ground  that  the  law  imposing  it  was 
unconstitutional  and  void.  The  Circuit  Court  of  the  United 
States  granted  the  injunction,  and  the  Supreme  Court  affirmed 
the  order.  The  precise  point  now  under  consideration  does 
not  seem  to  have  arisen  in  that  case  ;  and  it  may,  perhaps,  be 
reconciled  with  the  authorities  before  referred  to.  It  would 
seem  at  first  blush  to  conflict  with  them ;  but  if  it  does,  I  am 
satisfied  that  the  weight  of  authority  is  entirely  with  the  propo- 
sition, that  a  plaintiff  who  seeks  the  aid  of  a  court  of  equity, 
in  a  case  like  the  present,  must  aver  that  he  files  his  complaint 
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not  only  on  his  own  behalf  but  that  of  all  others  similarly  situ- 
ated. Such  an  averment  is  essential  to  a  complete  determina- 
tion of  all  the  rights  affected  by  the  suit.  As  has  been  well 
observed,  without  it,  the  defendants  might  be  subjected  to  a 
suit  by  every  tax-payer  of  the  city  of  New  York,  while  on  a 
complaint  with  the  necessary  averments,  a  determination  of  the 
case  would  bind  the  plaintiff  and  all  others  having  like  rights 
and  interests.  Such,  at  least,  has  been  the  uniform  averment 
in  all  similar  complaints  in  like  cases  entertained  by  this  court, 
and  I  do  not  feel  warranted,  in  this  case,  in  departing  from  well- 
established  principles  and  authority. 

In  stating  the  conclusions  to  which  I  have  arrived,  I  adopt 
the  language  of  Lord  Eldon,  in  Davis  a.  Fish  ( Warr.  on  Life 
Ins.,  App.  128) :  "  It  must  not  be  understood,  from  what  I  am 
about  to  say,  that  I  give  any  opinion,  whether  the  plaintiffs 
might  or  might  not  put  such  a  case  on  the  record,  as  would 
entitle  them  to  a  decree  for  the  relief  they  seek.  The  question 
is,  whether  on  an  interlocutory  motion  I  can  do  what  is  asked. 
If  I  could  not  grant  the  decree  as  asked,  I  cannot  grant  the 
injunction." 

I  am  satisfied,  from  a  careful  examination  of  the  complaint,  and 
of  the  authorities  referred  to,  that  I  could  not  make  the  decree 
asked  for  therein,  and  consequently,  it  is  my  duty  to  refuse  the 
injunction. 

The  motion  for  an  injunction  is,  therefore,  denied,  and  the 
order  for  a  preliminary  injunction  vacated. 
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Supreme  Court,  First  District ;  Special  Term,  May,  1857. 

Quo  WARBANTO. — PRELIMINARY  INJUNCTION. 

Where  an  Action  of  quo  warranto  is  brought  to  test,  not  the  validity  of  the  office, 
but  the  title  of  the  defendant  to  hold  and  exercise  it,  a  preliminary  injunction 
restraining  the  defendant,  pending  the  tuit,  from  exercising  the  office,  cannot 
be  granted. 

Motion  to  dissolve  an  injunction. 
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This  was  an  action  in  the  nature  of  quo  warranto,  brought  by 
the  People  on  the  relation  of  Fernando  Wood,  against  Simeon 
Draper,  and  four  others,  appointed  police  commissioners  under 
the  Metropolitan  Police  Act,  passed  April  8,  1857.  The  action 
grew  out  of  the  same  facts  with  the  suit  brought  by  the  relator 
in  his  own  name  against  the  same  defendants,  proceedings  in 
which  are  reported,  Ante,  322. 

A  preliminary  injunction  was  granted  in  this  action,  upon  an 
ex  pa/rte  application,  based  on  the  complaint  and  an  affidavit  of 
the  relator. 

The  complaint  of  the  plaintiffs,  by  the  attorney-general,  stated 
that  at  the  time  of  the  passage  of  a  pretended  act  of  the  Legisla- 
ture of  this  State,  entitled  "  An  Act  to  establish  a  Metropolitan 
Police  District,  and  to  provide  for  the  government  thereof,"  on 
April  8,  1857,  the  office  of  police  commissioner  was  a  public 
civil  office  in  the  city  of  New  York,  and  that  the  office  of  head 
of  said  police  department  was  and  still  continued  to  be  a  public 
civil  office  belonging  to  the  office  of  Mayor  of  said  city,  &c. ; — 
and  that,  after  that  time,  on  April  22,  1857,  the  defendants,  as 
a  pretended  Board  of  Police,  under  said  pretended  act,  without 
legal  warrant,  intruded  into  and  usurped  offices  of  police  com- 
missioners and  heads  of  the  police  department,  &c. ; — that  they 
from  thenceforth  exercised  said  office  of  police  commissioners 
and  head  of  police  department,  and  also  all  the  powers  which, 
before  the  passage  of  said  pretended  act,  were  conferred  upon 
said  Board  of  Commissioners  of  Police  and  upon  the  Mayor, 
&c.,  &c.,  as  the  head  of  police,  and  which  relate  to  or  are  con- 
nected with  the  police  government,  appointments,  and  discipline 
within  said  city,  &c. ; — and  that  they  still  did  usurp  and  exer- 
cise said  offices,  and  all  the  power  and  authority,  &c.,  &c.,  in 
violation  of  the  constitution  and  laws  of  the  State.  The  plaintiffs 
prayed  that  defendants  might  show  by  what  warrant  they 
claimed  to  hold  and  use  said  offices,  and  they  demanded  judg- 
ment against  defendants,  that  each  of  them  be  ousted  from  the 
power  and  authority  aforesaid,  and  that  the  relator  be  declared 
entitled  to  hold  and  exercise  all  the  power  and  rights  of  the 
police  commissioner  and  member  of  the  Board  of  Police  Com- 
missioners, &c.,  &c.,  as  he  of  right  ought  to  do  under  the  laws 
of  the  State  existing  and  in  force  at  the  time  first  above  men- 
tioned. 
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The  affidavit  of  the  relator  was  to  the  effect  that  he  was  actu- 
ally mayor  of  the  city,  and  that  by  virtue  of  various  acts  of  the 
Legislature  he  was  and  had  been  head  and  chief  executive  of 
the  police  department ; — that,  as  such,  he  had  custody  and  con- 
trol of  a  large  amount  and  number  of  station-houses,  telegraph 
apparatus,  books,  and  other  property,  real  and  personal,  used 
for  the  police  department,  and  also  had  the  charge  and  direction 
of  the  whole  police  force  and  corps  of  about  twelve  hundred 
men  ; — that  defendants  have  organized  as  a  metropolitan  police 
commission  under  said  act ; — that  deponent  had  been  advised 
said  act  is  unconstitutional  and  void  ; — that  he  had  been  in- 
structed by  the  Common  Council  to  resist  all  action  of  the  police 
commissioners,  by  an  ordinance  to  that  effect ; — that  unless  said 
commissioners  should  be  enjoined  from  proceeding  under  the 
act,  and  from  asserting  power  over  the  police  force,  or  over  the 
property  of  the  department,  the  most  serious  consequences  might 
ensue  to  the  peace  of  the  city ; — and  that  it  was  necessary  to  the 
rights  of  deponent  and  to  the  good  order  of  the  city,  that  said 
commissioners  be  enjoined  until  a  decision  could  be  had  in  the 
suit. 

On  these  papers  an  order  was  made  restraining  defendants 
from  exercising  any  of  the  functions  of  police  commissioners, 
until  the  further  order  of  the  court.  This  injunction  the  defend- 
ants now  moved  to  dissolve. 

On  behalf  of  defendants,  there  was  read  upon  the  motion  an 
affidavit  of  defendants,  that  they  had  been  severally  nominated 
by  the  governor,  and  with  the  consent  of  the  senate,  appointed 
commissioners  under  said  act ; — that  they  had  taken  the  oaths 
of  office,  and  had  received  the  proper  certificates  of  office,  and 
that  they  had  met  and  organized  as  a  board  ; — and  that  great 
and  irremediable  injury  would  be  done  by  the  continuance  of  the 
injunction  ;  for  that  the  complaint  admitted  that  the  defendants 
were  in  office,  and  by  the  terms  of  the  laws  set  forth  in  said 
complaint,  the  moment  the  defendants  took  office,  all  previous 
heads  of  police  were  abolished  ;  and,  therefore,  the  funds  for  the 
support  of  police  government  would  be  devoted  alone  to  the 
support  of  the  provisions  of  the  law  under  which  the  defendants 
held  office  by  the  fiscal  officers  having  charge  of  them. 

William  Curtis  Noy&8^  Frauds  B.  Cutting,  Nicholas 


336  ABBOTTS'  PEACTICE  REPORTS. 

The  People  on  rel.  Wood  a.  Draper. 

Jr.^  G.  M.  Van  Cott,  David  Dudley  Field,  A.  Vanderpoel,  and 
William  M.  Evarts,  for  the  motion. 

John  W.  Edmonds,  Theodore  Sedgwick,  and  Charles  O"1  Con- 
or, opposed. 

PEABODT,  J. — In  this  case,  which  is  in  substance  an  action  to 
determine  the  rights  of  the  defendants  to  offices  into  which  they 
have  entered,  the  plaintiffs  rely  on  the  invalidity  of  the  law  un- 
der which  the  defendants  have  derived  their  appointment.  They 
allege  that  the  statute,  by  virtue  of  which  the  defendants  claim 
that  they  now  hold  the  offices,  is  in  conflict  with  the  constitution 
of  the  State,  and,  therefore,  void  ;  and  being  so,  they  ask  the 
judgment  of  this  court  to  that  effect,  and  that  defendants  be 
ousted  from  the  offices  which  they  claim  to  hold. 

This  is  the  ultimate  relief  sought  in  this  action,  and  to  this 
relief  plaintiffs  seem  to  be  entitled  if  the  law  be,  as  they  aver 
it  is,  unconstitutional. 

They  also  seek,  however,  the  immediate  aid  of  a  temporary 
injunction,  by  which  defendants  shall  be  restrained  from  exer- 
cising any  of  the  functions  of  their  offices,  pending  the  litiga- 
tion, and  until  the  decision  of  the  question  as  to  the  validity  of 
the  law  under  which  they  claim  to  hold. 

To  this  end,  they  have  presented  their  application  to  a  justice 
of  this  court  (ex  parte,  as  is  our  practice),  who,  after  hearing 
counsel  on  behalf  of  the  application,  has  made  an  order  restrain- 
ing defendants  from  exercising  the  rights  or  performing  the  du- 
ties pertaining  to  the  offices  as  above  stated. 

This  order  the  defendants  now  move  to  vacate,  and  they  urge 
their  motion  on  several  grounds  : — 

1.  That  the  claim  of  plaintiffs  that  the  law  is  unconstitutional 
is  not  well  founded,  but  that  the  statute  is,  on  the  contrary,  con- 
sistent with  the  constitution,  and  valid. 

2.  That  the  remedy  by  injunction  in  an  action  of  this  kind  is 
not  authorized  by  law  in  any  case. 

3.  That  if  an  injunction  can  issue  at  all  in  an  action  of  this 
kind,  the  facts  shown  in  this  case  are  not  sufficient  to  warrant  it. 

The  first  ground  embraces  the  principal  question  at  issue  and 
to  be  determined  in  the  suit — the  constitutionality  of  the  law — 
and  inasmuch  as  that  question  will  very  shortly  come  before  this 
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court  for  decision,  on  the  argument  of  the  whole  case  made  by 
the  plaintiffs,  it  is  quite  proper  that  I  should  refrain  from  pass- 
ing upon  it  now,  unless  it  shall  become  necessary  for  me  to  do 
so  in  deciding  this  motion. 

The  second  ground  on  which  this  motion  is  put  is  one  which 
relates  to  practice,  and  having  no  bearing  on  the  general  propo- 
sition on  which  the  final  result  of  the  suit  depends,  may  be  de- 
cided without  reference  to  any  thing  by  which  that  will  be 
affected. 

Is  the  relief  by  injunction  allowed  in  an  action  of  quo  war- 
ranto  by  our  practice  in  any  case  ? 

That  there  is  no  precedent  for  it  in  an  action  of  this  kind,  is 
admitted  on  all  hands.  But  plaintiffs  say  that  the  absence  of  a 
precedent  furnishes  little  grounds  for  an  argument  against  their 
position  ;  that  it  is  easily  accounted  for  in  a  manner  not  incon- 
sistent with  their  claim  that  it  is  now  a  legitimate  remedy.  And 
it  is  true,  as  argued  by  them,  that  prior  to  the  adoption  of  our 
constitution  of  1846,  the  only  courts  in  which  an  action  of  this 
kind  could  be  brought  were  courts  having  only  common  law 
powers,  and  hence  no  court  having  cognizance  of  such  a  suit 
could  administer  the  exclusively  equitable  relief  of  injunction. 
And  it  is  also  true,  that  until  the  enactment  of  our  Code  of  Pro- 
cedure (1848)  suits  of  this  kind  were  classed  among,  and  de- 
nominated criminal  rather  than  civil  remedies,  and  courts  of 
equity  had  a  general  rule  of  refraining  from  interference  in 
criminal  matters.  Whereas,  this  court,  as  now  constituted,  has 
full  chancery  and  common  law  powers,  and  having  possession  of 
this  suit  for  general  purposes,  can  aid  the  plaintiffs  by  injunc- 
tion, if  they  are  entitled  to  that  aid  ;  and  since  the  Code  went 
into  effect  (1848)  suits  of  this  kind  have  been,  and  by  law  now 
are,  classed  among  and  denominated  civil  remedies,  so  that  the 
rule  that  equity  will  not  interfere  in  criminal  matters  is  no  lon- 
ger an  obstacle  to  equitable  relief  in  an  action  of  this  kind. 

If,  therefore,  the  mere  absence  of  machinery  to  grant  injunc- 
tions in  the  courts  in  which  alone  suits  of  this  nature  could  here- 
tofore be  properly  brought,  and  the  fact  that  remedies  of  this 
kind  were  called  criminal,  are  the  reasons  why  relief  by  injunc- 
tion has  never  hitherto  been  known :  these  reasons  being  done 
away,  there  would  seem  to  be  no  longer  any  obstacles  to  that 
kind  of  relief.  Actions  of  this  kind,  however,  really  were  no 
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more  criminal  in  their  nature,  purposes,  or  effects,  formerly  than 
they  are  now,  although  then  called  criminal  and  now  civil. 
And  equitable  relief  by  injunction  was  then  as  well  known,  and 
as  proper  in  principle,  and  as  well  adapted  to  the  wants  of 
litigants  in  this  description  of  actions,  as  it  is  now,  although  it 
was  not,  it  is  true,  administered  by  the  same  court  which  had 
jurisdiction  to  try  the  case.  Yet,  if  it  had  been  then  proper  and 
desirable,  it  could  have  been  had  by  application  to  a  court  of 
chancery,  which  had  power  to  grant  it  in  aid  of  the  legal  rem- 
edy in  a  proper  case.  I  am  not  satisfied  that  these  reasons  of 
convenience  and  habit  of  the  courts  suggested  are  the  real 
causes  that  this  description  of  relief  has  never  been  known  in 
this  country  or  in  England.  On  the  contrary,  I  am  inclined  to 
look  for  reasons  more  substantial  in  their  nature,  and  having 
better  foundation  in  principle  or  policy. 

I  am  inclined  to  think  that  such  relief  has  not  been  deemed 
consistent  with  the  interest  of  the  State,  with  enlightened  public 
policy,  or  with  the  general  principles  which  must  govern  as  to 
an  office  emanating  from  the  sovereign  power,  and  hence  has 
never  been  adopted  in  practice;  that  the  public  welfare  has 
been  deemed  to  require  that  an  actual  incumbent  of  an  office 
should  not  be  forbidden  to  perform  the  duties  of  it  for  the  time 
being,  even  though  his  title  to  the  office  were  doubtful ;  that 
the  public  should  not  be  deprived  of  the  benefit  of  an  office 
merely  because  it  was  uncertain  whether  the  person  in  and 
ready  to  perform  the  duties  of  it  was  there  rightfully,  even 
while  the  title  of  the  party  assuming  to  act  should  be  in  con- 
troversy. 

To  restrain  the  action  of  the  incumbent  is  to  restrain  all  the 
functions  of  the  office  ;  for  he  being  in — even  if  wrongfully — 
must  act,  or  no  one  can.  And  it  is  not  at  all  difficult  to  see  that 
in  very  many,  and  in  most  cases,  the  public  interest  would  re- 
quire that  the  duties  of  an  office  should  not  be  suspended,  and 
its  functions  cease,  until  the  matter  of  personal  right  between 
rival  claimants  could  be  determined. 

This,  then,  I  take  to  be  the  reason  that  no  cases  of  the  kind 
are  to  be  found  in  the  reports — that  the  wisdom  of  the  times 
has  not  approved  of  the  principle  on  which  such  remedy  is 
allowed,  or  has  not  deemed  it  discreet  to  adopt  such  prac- 
tice, and  that  therefore  it  has  never  prevailed.  (Thompson 
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a.  The  Commissioners  of  the  Canal  Fund,  2  Abbotts1  Pr.  It., 
248.) 

If  this  be  the  reason,  the  absence  of  precedent  is  important 
and  entitled  to  weight  in  considering  this  question. 

In  this  view  I.  am  sustained  by  the  decision  of  the  chancellor 
of  this  State,  in  Tappan  #.  Gray  (9  Paige,  507),  and  by  the 
judgment  of  the  Court  of  Errors  in  the  same  case  (7  Hill,  259). 
In  that  case  the  chancellor  refused  to  interfere,  even  incident- 
ally, pending  litigation  as  to  the  title  to  the  office,  to  protect  the 
fund  arising  from  the  emolument  of  the  office,  in  favor  of  a 
plaintiff  whom  he  pronounced  entitled  to  it,  against  an  insolvent 
intruder  exercising  the  powers  and  receiving  the  fees  for  the 
time  being ;  and  he  put  his  refusal  on  the  ground  that  the  pub- 
lic interest  required  the  duties  of  the  office  to  be  performed  by 
the  incumbent,  whether  in  it  rightfully  or  not ;  and  with  so 
much  delicacy  did  he  regard  the  interests  of  the  public  in  the 
matter,  that  he  declined  to  interfere  even  with  the  emoluments 
of  the  office,  in  which  the  public  had  no  interest,  lest  such  inter- 
ference should  interrupt  incidentally  the  discharge  of  the  duties 
of  it,  in  which  the  public  was  interested. 

The  Court  of  Errors  (then  our  court  of  last  resort)  unanimously 
affirmed  this  decision  ;  and  so  far  as  opinions  were  expressed, 
affirmed  it  for  the  same  reasons  as  were  given  by  the  chancellor. 

At  the  time  of  the  adoption  of  the  Code,  then  (1848),  no  such 
practice  as  is  contended  for  by  the  plaintiffs  in  this  case  had 
ever  been  sanctioned,  and  the  principle  upon  which,  if  at  all,  it 
must  prevail,  had  been,  not  only  thus  negatively,  but  in  the  case 
I  have  cited  if  in  no  other,  affirmatively  repudiated. 

But  it  is  said  that  public  officers  have  often  been  restrained  in 
the  performance  of  acts  under  the  warrant  of  their  offices,  when 
those  acts  have  been  shown  to  be  unauthorized  by  law.  Doubt- 
less they  have  been,  and  will  continue  to  be,  very  properly. 
But  restraining  a  person  from  doing  a  particular  act,  because 
the  act  itself  is  not  proper  to  be  done,  is  a  very  different  thing 
from  restraining  the  entire  functions  of  a  public  office,  on  the 
ground  that  though  the  discharge  of  those  functions  is  necessary 
to  the  public  welfare,  as  it  is  by  law  declared  to  be,  and  no  one 
else  but  the  incumbent  for  the  time  can  discharge  them,  still  as 
there  is  a  doubt  whether  the  incumbent  is  the  proper  person  for 
the  place,  he  shall  refrain  from  acting,  and  the  public  dispense 


340  ABBOTTS'  PEACTICE  REPORTS. 

The  People  on  rel.  "Wood  a.  Draper. 

with  the  benefits  of  the  office  until  the  question  of  tide  can  be 
decided  by  the  tedious  process  of  law.  It  may  very  well  be, 
that  a  man  being  a  public  officer  may  be  restrained  in  a  proper 
case  from  doing  a  particular  act  of  an  official  character,  but  it 
by  no  means  follows  that  a  public  officer  may  be  restrained 
from  dispensing  the  benefits  of  the  office  to  the  public.  That  is 
a  very  different  matter.  The  practical  utility  or  benefit  to  the 
public  of  an  office  cannot  be  questioned  before  a  court.  The 
law  by  creating  it  has  settled  that  question,  and  from  that 
decision  courts  of  justice  entertain  no  appeal.  The  office  itself 
is  not  only  an  emanation  from  sovereignty,  but  it  represents, 
and  in  a  measure  embraces,  the  principle  of  sovereignty  itself. 
Courts,  therefore,  will  not  undertake  to  restrain  the  action  or 
operation  of  it,  which  they  would  in  effect  do  if  they  should 
restrain  generally  the  incumbent,  he  of  necessity  being  for  the 
time  the  only  person  through  whom  the  public  can  have  the 
benefit  of  the  functions  of  the  office. 

It  is  not,  as  I  understand,  pretended  that  this  remedy  has 
been  given  of  late  by  any  express  enactment.  There  is  no  pre- 
tence that  it  is  expressly  provided  for  in  our  present  system  of 
practice. 

The  claim  is,  rather,  that  nothing  in  our  present  system  for- 
bids it,  and  that  there  is  no  good  reason  in  the  nature  of  things 
why  this  and  the  other  provisional  remedies  in  the  Code  should 
not  be  available  to  a  plaintiff  in  this  suit  as  in  others.  I  have 
endeavored  to  show  that  there  is  good  reason  why  it  should  not 
exist  in  cases  of  this  kind — that  it  is  opposed  to  and  inconsistent 
with  principle  and  an  enlightened  policy,  and  if  I  have  suc- 
ceeded in  this  effort,  I  have  shown  sufficient  reason  why  its  ex- 
istence should  not  be  inferred  from  the  absence  of  any  thing 
negativing  the  idea  ;  and  I  might  stop  here,  but  a  glance  at  the 
statute  by  which  the  present  action  of  quo  warranto  was 
created  to  take  the  place  of  the  former  writ  of  the  same  name, 
and  of  information  in  the  nature  of  it,  will  not  be  unprofitable. 

The  first  remarks  on  the  subject  of  this  action,  its  uses  and 
powers,  are  as  follows  (Code,  §  428) — "  The  remedies  heretofore 
obtainable  in  these  forms"  (meaning  writs  of  quo  warranto,  &c., 
which  the  preceding  part  of  the  sentence  had  abolished)  "  may 
be  obtained  by  civil  actions  under  the  provisions  of  this  chap- 
ter." "  Remedies  heretofore  obtained  in  these  forms  may  be 
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obtained,  &c.,  ifec.,  under  the  provisions  of  this  chapter."  This 
remedy  I  have  shown  was  not  theretofore  obtainable  under  the 
forms  there  referred  to,  and  this  language  is  far  from  suggesting 
that  any  new  ones  were  to  be  created.  Indeed  it  not  only  says 
that  the  old  ones  may,  but  by  implication  it  suggests  that  only 
those  theretofore  obtainable  may  be  obtained  under  the  provis- 
ions of  that  chapter. 

The  language,  to  be  sure,  is  affirmative, — that  certain  reme- 
dies may  hereafter  be  obtained;  but  it  is  pregnant  with  the 
suggestion  of  a  negative, — that  other  remedies  were  not  gen- 
erally to  be  had  thereunder. 

Other  sections  of  the  Code  in  expressly  providing  for  this  and 
other  of  the  provisional  remedies  in  certain  cases  in  this  action, 
strengthen  the  presumption  that  neither  this  nor  the  other  pro- 
visional remedies  are  intended  to  be  applicable  to  it,  except 
where  they  are  expressly  declared  in  terms  to  be  so — and  on  the 
whole  I  am  satisfied  that  it  is  not  authorized  by  that  system. 
See  section  435,  providing  for  arrest  in  specified  cases ;  section 
444,  &c. 

The  Code  affords  many  other  evidences  that  its  general  pro- 
visions as  to  actions  do  not  apply  to  the  action  treated  of  in  this 
chapter,  to  wit — scire  facias  and  quo  warranto. 

It  may  be  said  that  some  of  this  reasoning  does  not  apply  to 
a  case  in  which  the  validity  of  the  offices  is  in  controversy.  It 
is  not  necessary  that  it  should,  for  this  is  not  such  a  case.  The 
existence  of  the  offices  is  admitted  necessarily  in  this  suit,  and 
the  title  of  the  defendants  to  them  is  alone  in  question.  My 
conclusion  is,  that  an  injunction,  restraining  generally  the  func- 
tions of  officers,  in  a  case  of  this  kind,  is  not  authorized  by  law. 
The  consideration  of  the  other  points  made  by  defendants  be- 
comes unnecessary  in  the  view  I  have  taken.  The  injunction 
must  be  dissolved. 
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RAWSON  a.  THE  MAYOR,  &o.,  OF  THE  CITY  OF 
NEW  YORK. 

Supreme  Court  Circuit,  New  York  County  /  April,  1857. 

LAW  BUSINESS  OF  THE  CORPORATION. — EMPLOYMENT  OF  SPECIAL 

COUNSEL. 

It  was  the  intention  of  the  charter  of  1849  of  the  city  of  New  York,  and  of  the 
ordinances  adopted  under  it,  that  all  the  law  business  of  the  corporation  or  of 
its  departments,  including  all  in  which  the  corporation  should  deem  that  it  had 
any  interest,  should  be  placed  in  the  charge  of  the  counsel  to  the  corporation, 
and  should  be  conducted  by  him. 

The  counsel  to  the  corporation  is  bound  to  render  all  professional  services  in  such 
business  which  may  be  required  ;  and  his  salary  is  paid  him  as  full  compensa- 
tion for  so  doing. 

The  Common  Council  has  no  authority  to  withdraw  and  place  in  other  hands  the 
duties  which  the  charter  has  thus  confided  to  the  counsel  to  the  corporation. 

It  is  not  competent  for  either  of  the  departments  of  the  city  government,  or  for 
any  of  their  officers,  to  pass  by  the  counsel  to  the  corporation  and  employ  other 
counsel  in  the  law  business  of  the  corporation. 

No  action  can  be  maintained  against  the  corporation  by  a  counsellor  employed  by 
a  committee  of  the  Board  of  Aldermen  to  conduct  law  business  of  the  corpo- 
ration, to  recover  fees  for  his  professional  services  rendered  under  such  employ- 
ment. 

Trial  by  the  court. 

This  action  was  brought  by  Daniel  Rawson  as  assignee  of  a 
demand  for  services  as  counsel  rendered  to  the  corporation  of 
the  city  of  New  York,  under  employment  by  a  special  com- 
mittee of  the  Board  of  Aldermen. 

The  facts  were,  that  in  1855  the  Board  of  Aldermen  of  this 
city  resolved  to  institute  an  investigation  into  the  affairs  of  the 
police  department,  and  appointed  a  committee  to  conduct  the 
investigation. 

During  its  progress  several  witnesses  declined  answering 
questions  put  to  them  by  the  committee,  and  the  committee  in- 
stituted legal  proceedings  to  compel  them  to  answer.  (See 
Briggs  a.  Mackellar,  2  Ante,  30;  Briggs  a.  Matsell,  /5.,  156.) 

The  counsel  to  the  corporation  was  not  employed  or  appointed 
to  conduct  these  proceedings ;  but  the  special  committee  em- 
ployed such  counsel  as  were  agreeable  to  them  for  that  purpose ; 
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among  others  the  assignor  of  the  plaintiff.  There  was  no  in- 
ability on  the  part  of  the  counsel  to  the  corporation  to  act  in 
the  premises,  and  he  testified  that  he  should  have  acted  if  he 
had  been  applied  to  for  that  purpose.  The  bill  of  the  plaintiff's 
assignor,  for  professional  services  rendered  to  the  committee, 
amounted  to  $681,  to  recover  which  this  suit  is  brought. 

Alanson  Nash,  for  the  plaintiff. 

M.  V.  B.  Wilcoxaon,  for  the  defendants. 

DAVIES,  J. — No  question  is  made  in  this  cause  as  to  the  ren- 
dition of  the  services  of  the  plaintiff's  assignor,  or  the  reasona- 
bleness of  the  charges  therefor.  The  simple  question  presented 
is,  can  the  corporation  be  made  liable  for  this  claim  ? 

Section  18  of  the  charter  of  1849,  organized  an  executive  de- 
partment, to  be  known  as  the  u  Law  Department,"  "which  shall 
have  charge  of  and  conduct  all  the  law  business  of  the  corpo- 
ration and  of  the  departments  thereof,  and  all  other  law  busi- 
ness in  which  the  city  shall  be  interested,  when  so  ordered  by 
the  corporation." 

By  the  city  charter,  therefore,  the  counsel  to  the  corporation 
is  "  to  have  charge  of  and  conduct,"  not  only  all  the  law  busi- 
ness of  the  corporation,  but  all  the  law  business  of  the  several 
departments  of  the  corporation.  These  provisions  apply  to  all 
cases  in  which  the  corporation  or  any  of  its  departments  have 
any  law  business  to  be  transacted.  In  addition  to  this,  the 
counsel  is  also  to  have  charge  of  and  conduct  "  all  other  law 
business  in  which  the  city  shall  be  interested,  when  so  ordered 
by  the  corporation."  The  application  of  this  latter  provision 
and  the  reasons  for  its  enactment,  are  familiar  with  all  who 
have  had  any  practical  knowledge  of  the  affairs  of  the  city 
government.  Many  suits,  proceedings,  and  cases  are  constantly 
instituted,  in  which  neither  the  corporation  or  any  of  the  depart- 
ments are  parties.  But  the  questions  to  be  decided  may  be 
such  as  to  affect  the  property  or  rights  of  the  corporation  or 
Borne  of  its  officers.  Previous  to  the  charter  of  1849,  such 
suits  were  defended  or  prosecuted  by  counsel  employed  by  the 
immediate  parties  to  the  action,  and  frequent  calls  were  made 
upon  the  city  treasury  for  their  payment,  on  the  ground  that 
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the  corporation  was  interested  in  the  suit  or  in  its  result.  The 
intent  of  the  charter  of  1849  was  to  place  all  legal  business  in 
the  control  and  under  the  management  of  the  corporation 
counsel,  in  the  result  of  which  the  corporation  might  have  any 
interest,  and  for  the  expense  of  which  it  might  by  any  possi- 
bility be  called  on  for  payment.  It  was  in  reference  to  this 
class  of  cases  that  the  counsel  to  the  corporation  was  to  take 
charge  of  and  conduct,  whenever  required  so  to  do  by  the 
corporation,  all  law  business  in  which  it  had  any  interest.  It 
is  quite  manifest  that  it  was  the  intention  of  the  provisions  of 
the  charter  and  the  ordinances,  that  all  the  law  business  of  the 
corporation,  or  of  its  departments,  or  in  which  the  corporation 
should  deem  it  had  any  interest,  should  be  conducted  by  and 
placed  in  the  charge  of  the  counsel  to  the  corporation.  For 
these  services  a  specific  salary  is  given  to  that  officer — such  as 
wras  deemed  an  adequate  and  reasonable  compensation  therefor. 
These  services  he  is  bound  to  render,  and  must  do  so  for  the 
compensation  allowed.  It  is  in  the  power  of  the  Common 
Council  to  alter  and  graduate  this  compensation  from  time  to 
time  in  reference  to  the  services  rendered  ;  but  I  can  find  no 
authority  for  it  to  withdraw  and  place  in  other  hands  duties 
which  the  charter  has  confided  to  him,  and  which  he,  by  his 
oath  of  office  and  every  obligation  resting  upon  a  public  officer, 
is  bound  to  discharge. 

The  counsel  is  not  only  required  to  take  charge  of  and  con- 
duct all  the  law  business  of  the  corporation,  but  all  the  law 
business  of  the  several  departments  thereof.  The  powers  of  the 
corporation  of  this  city  are  divided  into  legislative  and  execu- 
tive. The  legislative  powers  are  vested  in  a  Board  of  Alder- 
men and  Board  of  Councilmen,  who,  together,  form  the  Com- 
mon Council  of  this  city.  These  two  bodies,  therefore,  form 
the  legislative  department  of  the  city  government,  and  are  as 
much  subject  to  the  provisions  of  the  charter  as  the  executive 
department.  The  powers  of  the  latter  are  vested  in  the  mayor 
and  the  heads  of  the  several  departments  created  by  that  char- 
ter, and  each  moves  in  its  allotted  sphere,  subject  to  the 
restraints  of  their  common  constitutional  superior,  the  charter 
of  the  city.  It  is,  therefore,  quite  apparent  that  the  counsel  to 
the  corporation  has  confided  to  him,  and  it  is  made  his  duty  to 
conduct,  as  well  all  the  law  business  of  the  legislative  department 
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of  the  corporation,  or  either  branch  of  it,  as  to  conduct  the  law 
business  of  the  several  executive  departments,  and  their  several 
branches  and  subdivisions ;  and  it  is  not  easy  to  see  how  it  is 
competent  for  the  legislative  department,  or  any  of  its  committees 
or  agents,  to  pass  by  the  law  officer  selected  by  the  people,  and 
charged  by  the  charter  with  these  duties,  and  select  and  appoint 
other  counsel.  If  it  can  be  done,  it  may  be  equally  competent 
for  each  of  the  executive  departments  and  their  several  subor- 
dinates to  do  the  same  thing. 

This  certainly  would  present  an  anomalous  state  of  affairs. 
Each  department  might  thus  have  its  own  law  officer,  subject- 
ing the  city  treasury  to  enormous  drains,  while  the  legally  and 
duly  selected  law  officer  of  the  city,  to  whom  is  given  a  salary 
for  the  discharge  of  these  duties,  who  has  an  office  and  clerks 
provided  for  at  the  public  expense,  to  enable  him  the  more 
readily  to  discharge  them,  may  be  sitting  idly  in  his  office,  and 
receiving  this  compensation  without  rendering  any  equivalent. 
I  am  quite  sure  that  no  such  state  of  things  can  be  allowed 
under  the  charter,  or  that  there  can  be  any  serious  doubts  that 
it  cannot  be  permitted. 

If  the  duties  of  the  counsel  prescribed  by  the  charter  can  be 
taken  away  from  him  and  confided  to  others  by  the  Common 
Council,  or  either  Board,  or  by  any  committee  thereof,  why 
may  not  the  same  thing  be  done  to  those  of  the  mayor,  comp- 
troller, or  any  head  of  any  other  departments?  The  simple 
statement  of  the  proposition  carries  with  it  its  refutation.  If  it, 
however,  can  be  done  in  the  one  case  it  certainly  can  in  the 
other.  Section  19  of  the  charter  of  1849  authorizes  the  Com- 
mon Council  to  establish  such  other  departments  and  bureaux 
as  they  may  deem  the  public  may  require,  and  to  assign  to 
them  and  those  offices  therein  created  such  duties  as  they  may 
direct,  not  inconsistent  with  this  act. 

This  provision  is  a  clear  legislative  restriction  on  the  power 
of  the  Common  Council  to  withdraw  any  duties  confided  by 
the  charter  to  any  particular  department  or  bureau,  and  de- 
volve the  same  upon  any  other  department  or  bureau  then  ex- 
isting or  thereafter  to  be  created. 

So  long  as  these  plain  and  unmistakable  provisions  of  the 
charter  continue  in  force,  I  can  have  no  doubt  that  they  must  b« 
conformed  to. 


346  ABBOTTS'  PRACTICE  REPORTS. 

Rawson  a.  The  Mayor,  Ac.,  of  the  city  of  New  York. 

If  there  could  be  any  doubts  of  the  power  of  the  Common 
Council  to  take  upon  themselves  duties  devolved  on  the  depart- 
ments, it  was  removed  by  the  decision  of  this  court  in  the  case 
of  Christopher  a.  The  Mayor,  &c.  (13  J3arb.,  567).  In  that  case 
the  Board  of  Aldermen  assumed  to  direct  the  Commissioner  of 
Repairs  and  Supplies  with  whom  he  should  make  a  contract  for 
the  building  of  Washington  Market. 

This  court  held  that  a  contract  not  made  by  the  commissioner 
in  pursuance  of  the  charter  and  ordinances  of  the  city,  would 
be  invalid,  and  granted  an  injunction  restraining  the  action  of 
the  Common  Council ;  I  am  therefore  constrained  to  say  that 
the  action  of  the  committee  in  the  present  case  was  in  direct 
conflict  with  the  charter,  and  without  authority,  and  conse- 
quently void,  and  that  their  employment  of  the  plaintiff's 
assignor,  however  meritorious  the  service  he  may  have  ren- 
dered, or  reasonable  the  charges  made,  created  no  legal  liability 
upon  the  defendants,  and  there  can  be  no  recovery  against 
them  therefor.  Another  objection  to  such  right  of  recovery, 
even  if  I  am  wrong  in  these  views,  exists,  and  which,  I  fear,  is 
insurmountable,  that  is,  that  the  act  of  employment  of  counsel 
by  this  committee  is  an  executive  duty  which  they  were  incom- 
petent to  perform. 

It  must  be  quite  within  the  recollection  of  those  who  have 
interested  themselves  in  the  affairs  of  the  city  government,  that 
prior  to  1830,  it  was  deemed  a  great  evil,  and  one  pregnant 
with  most  mischievous  consequences,  for  the  Common  Council 
or  its  committees  to  exercise  any  executive  functions.  That 
charter  provided  that  the  legislative  power  of  the  corporation 
should  devolve  upon  the  Board  of  Aldermen  and  Assistants,  and 
that  those  two  boards  together  should  form  the  Common  Council. 

Section  21  of  that  charter,  declared  that  the  executive  busi- 
ness of  the  corporation  should  thereafter  be  performed  by  dis- 
tinct departments,  and  which  it  was  made  the  duty  of  the  Com- 
mon Council  to  organize  and  appoint  for  that  purpose. 

These  provisions  would  seem  to  have  been  so  clear  and  spe- 
cific, that  their  meaning  could  not  have  been  misunderstood. 
Notwithstanding  this  express  declaration  of  the  Legislature,  that 
thereafter  the  executive  business  of  the  corporation  should  be 
performed  by  distinct  departments,  and  the  Common  Council 
were  enjoined  to  organize  those  departments,  the  Common 
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Council  still  continued  to  perform  executive  duties,  and  neglect- 
ed to  organize  the  departments.  This  state  of  things  induced 
the  action  of  the  Legislature  in  1849,  when  an  amended  charter 
was  passed.  By  it  the  executive  departments  were  organized, 
the  duties  of  each  defined,  and  section  nine  thereof  declared, 
that  thereafter  "  neither  the  Common  Council  nor  any  commit- 
tee or  member  thereof  should  perform  any  executive  business 
whatever."  This  inhibition  is  plain  and  specific,  and  would 
seem  sufficiently  certain  to  remove  all  doubt  of  its  meaning  and 
intent. 

It  was  well  observed  in  the  case  of  Christopher  a.  The  Mayor, 
&c.  (13  Barb.,  567),  that  there  may  undoubtedly  be  some  acts 
which  do  not  come  exclusively  within  either  divisions  of  the 
power  of  the  government,  and  which  may,  without  violence  to 
language,  be  claimed  under  either  head.  But  the  Common 
Council  have  themselves  given  a  practical  construction  to  the 
meaning  of  this  section  by  the  passage  of  an  ordinance  permit- 
ting the  counsel  to  the  corporation  to  employ  such  additional 
professional  aid  as  he  may  deem  requisite  in  the  discharge  of 
the  duties  of  his  office,  with  the  consent  of  the  mayor  and 
comptroller.  Now  the  plaintiff's  assignor  was  not  thus  selected, 
but  appointed  to  this  duty  by  the  special  committee  of  the 
Board  of  Aldermen.  I  think  it  was  one  of  the  main  objects  of 
the  Legislature  in  framing  this  charter,  to  divest  the  Common 
Council,  its  committees  and  members,  of  all  patronage  and  busi- 
ness other  than  legislative,  with  the  exceptions  contained  in  the 
charter,  and  that  no  contract,  like  the  one  now  under  considera- 
tion, or  employment,  can  create  any  legal  liability  upon  tho 
defendants.  One  of  the  executive  acts  condemned  by  this  court 
in  the  case  of  Christopher  (»upra)  was  the  employment  by  the 
committee  of  the  Board  of  Aldermen  of  an  architect  to  prepare 
the  plans  and  drawings  for  the  rebuilding  of  Washington 
Market. 

Peterson,  the  architect  thus  employed,  commenced  a  suit 
against  the  corporation  to  recover  compensation  for  ttye  services 
thus  rendered,  in  the  New  York  Common  Pleas,  lliat  court 
held  that  the  employment  by  the  committee  of  the  Board  did 
not  create  a  valid  contract  which  was  binding  on  the  defendants, 
and  gave  judgment  accordingly.  I  agree  with  the  remark  of 
the  presiding  judge  of  that  court  in  that  case,  that  it,  like  the 
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one  now  under  consideration,  appears  to  be  a  hard  one  for  the 
plaintiff,  and  that  it  would  be  equitable  that  he  should  be  com- 
pensated for  the  services  which  he  has  rendered,  but  the  obsta- 
cles in  the  way  of  a  recovery  in  an  action  against  the  defendants 
for  such  services  appear  to  me  insurmountable. 
Judgment  for  defendants. 


HAIGHT  a.  HUSTED. 

Supreme  Cowrt,  Brooklyn  Special  Term;  March,  1857. 

ACTION  AGAINST  NON-RESIDENT. — JURISDICTION. — PROPERTY  WITH- 
IN THIS  STATE. 

The  court  cannot  make  an  order  for  publication  of  the  summons  in  an  action 
against  a  non-resident  defendant,  under  section  135  of  the  Code,  subdivision  8,— 
which  allows  such  order  in  an  action  on  contract  where  the  defendant  has  prop- 
erty in  the  State, — in  a  case  where  the  property  is  only  brought  temporarily 
within  the  State  with  the  design  of  removing  it  forthwith  ;  and  where,  from  the 
nature  of  the  case,  there  is  no  agent  or  factor  in  charge  of  the  property  for 
the  owner,  through  whom  notice  of  the  proceedings  could  reach  the  latter. 

The  provision  of  section  135  of  the  Code,  subdivision  3,  is  in  derogation  of  the 
rights  of  defendants,  and  should  be  strictly  construed. 

Motion  to  set  aside  a  judgment  and  execution. 

J.  E.  Beers,  for  the  motion 
The  plaintiff  in  person,  opposed. 

BIRDSEYE,  J. — The  defendant  in  this  action  is  a  resident  of  the 
town  of  Greenwich,  in  the  State  of  Connecticut,  and  has  never 
resided  in  this  State.  The  summons  and  complaint  in  this 
action  were  served  on  him  in  the  town  of  Greenwich,  in  Con- 
necticut, in  July  last.  He  says  that,  not  being  aware  that  a 
service  of  process  from  the  State  of  New  York  made  in  the  State 
of  Connecticut  was  of  any  validity,  he  paid  no  further  atten- 
tion to  it,  and  made  no  appearance  thereto.  On  September  26, 
1856,  a  judgment  for  $127.15  was  taken  against  him  by  default, 
for  want  of  an  answer,  upon  proof  of  that  service.  On  the 
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27th  of  February  last,  the  defendant  drove  or  sent  a  pair  of 
horses,  with  a  wagon  and  a  load  of  lumber,  across  the  line,  from 
Connecticut  into  this  State,  when  the  same  were  levied  upon  by 
the  sheriff  of  "Westchester  county,  on  an  execution  upon  that 
judgment.  The  present  motion  is  to  set  aside  that  judgment, 
execution,  and  levy. 

It  appears  that  an  order  for  the  publication  of  the  sum- 
mons was  made,  under  the  third  subdivision  of  section  135  of 
the  Code.  The  affidavit  on  which  that  order  was  made  con- 
tained the  following  allegation  as  to  the  property  of  the  defend- 
ant within  this  State,  viz. :  "  That  said  Husted  has  in  this  ^Jtate 
some  property,  out  of  which  he  (the  plaintiff)  will  seek  to 
satisfy  his  demand."  The  defendant  in  his  affidavit  for  this 
motion  wholly  denies  this  allegation,  and  says  that  at  the  time 
of  the  making  of  the  order  for  publication  he  did  not  own,  pos- 
sess, or  have  any  interest  whatever  in  any  property,  real  or  per- 
sonal, within  this  State.  It  appears  from  the  opposing  affidavits 
on  this  motion,  that  before  commencing  this  suit,  or  obtaining 
the  order  for  publication,  the  plaintiff  employed  one  Tyler  to 
watch  for  the  defendant's  team,  and  inform  him  when  it  came 
into  the  State :  on  the  5th  of  July  last  the  plaintiff  was  accord- 
ingly informed  by  Tyler  that  the  defendant's  team  (the  same 
one  now  levied  on)  had  come  into  the  State,  apparently  for  the 
purpose,  though  that  is  not  stated,  of  bringing  a  load  into  the 
town  adjoining  the  State  line,  and  of  returning  forthwith  into 
the  State  of  Connecticut.  Thereupon,  the  plaintiff  at  once  drew 
his  affidavit  as  to  the  defendant's  having  property  in  this  State. 
The  affidavit  would  seem,  from  its  terms,  to  have  been  verified 
while  the  team  was  still  within  this  State.  It  does  not  appear 
when  the  order  for  publication  was  made,  except  that  it  was 
before  July  18th,  or  that  the  defendant's  team  was  at  that  time 
still  in  the  State. 

In  making  the  personal  service  out  of  the  State,  the  plaintiff 
acted  under  that  provision  of  section  135  of  the  Code,  which 
makes  that  method  of  service,  where  publication  is  ordered, 
equivalent  to  publication  and  deposit  in  the  post-office. 

Some  other  circumstances  are  stated  in  the  affidavits,  but 
they  are  not  material  to  the  decision  of  the  motion. 

Upon  these  facts,  it  is  difficult  to  see  how  this  judgment  can 
stand.  Before  the  court  could  acquire  any  jurisdiction  of  the 
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action,  it  was  necessary  to  show  that  the  defendant  had  property 
within  the  State.  For  the  purpose  of  applying  that  property  to 
the  satisfaction  of  debts  owing  by  him  in  this  State,  the  Legisla- 
ture have  authorized  certain  proceedings  to  be  taken.  But  those 
proceedings  are  in  derogation  of  the  right  which  we  should 
claim  for  our  own  citizens  against  other  States,  and  which  we 
should  allow  to  the  citizens  of  other  States  as  against  the  claims 
of  our  own  laws ;  viz.,  that  the  litigation  of  controversies  should 
take  place  in  tribunals  having  jurisdiction  of  the  persons  of  both 
parties,  and  capable  of  rendering  a  final  judgment  between 
them,  after  passing  on  the  validity  of  the  claim  and  the  de- 
fence. 

The  exception  to  the  general  rule,  which  is  made  by  subdi- 
vision 3  of  section  135  of  the  Code,  proceeds  upon  the  assump- 
tion that  the  non-resident  owner  of  property  within  this  State, 
will  have  here  some  person  to  take  charge  of  it,  and  maintain 
his  rights  in  regard  to  it ;  and  also,  that  the  property,  having 
shared  the  protection  of  our  law,  is  liable  to  bear  its  proportion 
of  the  burdens  by  which  that  law  is  maintained,  and  to  be  ap- 
plied in  satisfaction  of  the  duties  justly  owing  from  its  owner  to 
the  citizens  of  this  State.  But  I  cannot  believe  that  the  Legisla- 
ture intended  by  this  enactment  to  provide  that,  if  any  resident 
of  the  border  of  an  adjoining  State  should  send  his  team,  or  • 
should  be  so  unfortunate  as  to  have  his  cattle  stray  within  the 
limits  of  our  territory,  though  only  for  the  most  temporary  pur- 
pose, or  for  the  briefest  period,  the  courts  of  this  State  should 
acquire  by  that  fact  such  a  jurisdiction  as  to  warrant  the 
seizure,  not  merely  of  the  property  thus  sent  here,  but  of  all  the 
property  of  the  defendant  which  may  ever  come  within  this 
State.  In  my  judgment,  neither  the  reason  nor  the  language  of 
the  law  warrants  its  application  to  a  case  like  the  present.  The 
provisions  of  the  last  paragraph  of  section  135  show  that  this 
section  is  little  more  than  a  substitute  for  the  former  process  of 
attachment  against  non-resident  debtors.  And  it  contains 
many  provisions  for  the  protection  of  the  non-resident  which  the 
former  statute  did  not ;  although  some  of  its  provisions  are 
broader  and  more  comprehensive  against  him.  Now,  the  de- 
fendant against  whom  publication  is  ordered,  or  his  representa- 
tives, on  application  and  sufficient  cause  shown  at  any  time 
before  judgment,  must  be  allowed  to  defend  the  action,  and 
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may,  in  like  manner  (except  in  an  action  for  divorce),  upon 
good  cause  shown,  be  allowed  to  defend  after  judgment,  or  at 
any  time  within  one  year  after  notice  thereof,  and  within  seven 
years  after  its  rendition,  on  such  terms  as  may  be  just ;  and  if 
the  defence  be  successful,  and  the  judgment,  or  any  part  there- 
of, have  been  collected  or  otherwise  enforced,  such  restitution 
may  thereupon  be  compelled  as  the  court  directs. 

Under  the  former  system,  the  appointment  of  trustees  was 
made  conclusive  evidence  that  the  debtor  was  a  concealed,  ab- 
sconding, or  non-resident  debtor,  within  the  meaning  of  the 
statute,  and  that  the  appointment  of  the  trustees  and  all  proceed- 
ings previous  thereto  were  regular  (2  Rev.  Stats.,  12,  13,  §62), 
although  it  did  not  preclude  the  debtor  from  raising  the  ques- 
tion whether  the  affidavits  upon  which  the  attachment  issued 
were  sufficient  to  confer  jurisdiction  upon  the  officer  issuing  it 
(Matter  of  Faulkner,  4  Hill,  598).  And  that  statute  contained 
no  provision  whatever  for  enforcing  restitution,  if  it  should  ap- 
pear that  the  claims  paid  were  unfounded,  or  had  been  previ- 
ously paid  or  discharged. 

On  the  other  hand,  by  the  former  statute  the  only  property 
which  could  be  reached  was  that  which  was  seized  under  the 
attachment,  or  reached  by  the  trustees  before  making  their  final 
dividend.  By  the  present  statute,  a  judgment  is  entered  which, 
at  least  in  its  terms,  seems  sufficient  to  warrant  its  satisfaction 
out  of  any  property  of  the  debtor  coining  into  the  State,  at  how- 
ever distant  a  period,  before  the  judgment  loses  its  vitality. 

There  can  be  no  doubt  that  this  statute  deserves  a  rigid  con- 
struction. It  may  be  difficult  to  say  what  is  the  nature  of  the 
property  which  a  non-resident  must  have  within  our  State,  in 
order  to  warrant  proceedings  against  him  under  this  statute. 
But  I  feel  no  difficulty  in  saying  that  the  facts  now  presented  are 
quite  insufficient.  If  the  property  is  within  the  State  only  for  a 
brief  space,  without  the  intention  of  having  it  remain,  and  with 
the  deajjpi'of  removing  it  forthwith,  and  if,  from  the  nature  of 
the  case,  there  can  be  no  agent  or  factor,  or  other  person  in 
charge  of  it  for  the  owner,  through  whom  notice  of  the  proceed- 
ings could  reach  the  owner,  then  this  court  ought  not  to  assume 
jurisdiction  of  the  case.  ^  .  - 

The  order  for  the  publication  of  the  summons  being  irregular, 
and  the  court  having  thereby  acquired  no  jurisdiction  of  the 
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action,  it  is  not  material  to  inquire  whether  the  personal  service 
of  the  summons  and  complaint  out  of  the  State  was  valid. 

The  motion  to  set  aside  the  judgment  and  subsequent  proceed- 
ings as  irregular,  is  granted,  with  $10  costs. 


MORRELL  a.  KIMBALL. 

Supreme  Court,  Brooklyn  Special  Term  /  March,  1857. 
ACTION  AGAINST  NON-RESIDENT. — SHERIFF'S  CERTIFICATE. 

Whether  personal  service  of  a  copy  of  the  summons  and  complaint  out  of  this 
State  (under  Code,  §  135),  confers  on  the  court  any  jurisdiction  whatever,  in  any 
case, —  Query? 

The  official  certificate  of  the  sheriff  of  another  State  is  not  evidence  in  this  State 
of  the  service  of  papers  ;  his  affidavit  should  be  presented.* 

Motion  for  judgment  upon  failure  to  answer. 

BIRDSEYE,  J. — This  action  is  brought  to  foreclose  a  mortgage 
executed  by  defendants,  which  has  been  assigned  to  the  plain- 
tiff. The  defendants  are  not  residents  of  this  State,  but  reside 
at  Dayton,  in  the  State  of  Ohio.  Upon  the  19th  of  February 
last,  upon  an  affidavit  of  that  fact,  an  order  was  made  for  the 
service  of  the  summons,  by  the  publication  thereof  in  two 
newspapers,  which  were  designated,  and  by  the  deposit  of 
copies  thereof  in  the  post-office,  directed  to  defendants,  the  post- 
ages thereon  being  prepaid.  No  publication  of  the  summons 
has  been  made,  nor  any  copies  of  the  summons  and  complaint 
been  transmitted  through  the  post-office. 

But  the  plaintiff  now  applies  for  judgment  upon  an  attempted 
service  of  the  papers  on  the  defendants,  out  of  this  State,  and  at 
Dayton,  Ohio. 

It  is  not  now  necessary  to  inquire  in  what  manner  this  court 
can  so  far  obtain  the  jurisdiction  of  persons  residing  out  of  this 
State,  as  to  warrant  the  application,  by  judicial  proceedings,  of 
their  property  within  this  State  to  the  payment  of  debts  owing 

*  See  also  Thurston  a.  King,  1  Ante,  126. 
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by  them  here ;  or  whether  the  provision  of  section  135  of  the 
Code,  declaring  that  when  a  publication  is  ordered,  personal 
service  of  the  summons  and  complaint  out  of  the  State  is  equiv- 
alent to  publication  and  deposit  in  the  post-office,  is  a  valid  ex- 
ercise of  legislative  power ;  or  whether  such  a  service  is  good,  to 
confer  on  this  court  any  jurisdiction  whatever.  For  however 
that  may  be,  the  defects  in  the  papers  are  such  that  the  judg- 
ment applied  for  cannot  be  granted.  It  is  clearly  the  duty  of 
the  court  to  see  that  all  the  requirements  of  the  statute,  and  of 
the  rules  and  practice  of  the  court,  are  strictly  complied  with, 
in  case  of  proceedings  against  persons  not  residing  within  our 
jurisdiction.  All  such  proceedings  are  in  derogation  of  their 
right  to  have  the  contracts  they  have  entered  into  enforced  where 
they  themselves  are,  before  tribunals  which  will  have  jurisdic- 
tion of  their  persons,  and  which  will  be  capable  of  rendering  a 
final  judgment  upon  the  controversy  after  hearing  their  defence. 

It  appears  here  that  only  a  copy  of  the  summons  was  served 
on  the  defendants ;  not  of  the  summons  and  complaint,  as  is 
required  by  the  statute.  The  proof  on  that  subject  is  by  a  cer- 
tificate, attached  to  a  copy  of  the  summons,  and  signed  by  a 
person  styling  himself  sheriff  of  Montgomery  county,  in  the 
State  of  Ohio.  The  certificate  states  that  this  person  (Mr.  D. 
K.  Boyer),  on  February  24,  1854,  at  Dayton,  in  the  State  of 
Ohio,  served  on  the  defendants  a  copy  of  the  summons,  which  is 
annexed  to  the  certificate,  and  of  the  amended  complaint  in  this 
action  (which,  however,  is  not  annexed,  or  in  any  other  manner 
referred  to),  by  delivering  the  same  to  or  leaving  them  with  the 
defendants.  Annexed  to  this  certificate  is  a  certificate  by  the 
secretary  of  state  of  the  State  of  Ohio,  that  David  K.  Boyer  was 
duly  elected  and  commissioned  as  such  sheriff;  and  that  full 
faith  and  credit  are  due  to  his  acts  as  such.  But  there  is  no  ver- 
ification of  his  signature. 

Now,  although  this  court  will  take  judicial  notice  of  the  sig- 
natures of  sheriffs  and  other  ministerial  officers  known  to  the 
laws  of  this  State  and  within  its  limits,  I  know  of  no  principle 
warranting  the  extension  of  that  judicial  notice  to  the  pretended 
signature  of  every  ministerial  officer  throughout  the  thirty-one 
States  of  the  Union.  "We  act  upon  the  official  certificates  of  our 
own  sheriffs,  for  we  know  they  must  be  sworn  officers,  perform- 
ing their  duties  under  the  sanction  of  an  official  oath.  There  is 
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no  evidence  that  the  officers  of  other  States  do  the  same.  This 
certificate  is,  then,  the  mere  unsworn  statement  of  Mr.  Boyer. 
He  is,  within  the  language  of  Rule  84r,  a  person  other  than  the 
sheriff ;  for  that  rule  can  refer  only  to  the  officer  known  to  our 
law  as  the  sheriff,  and  whose  official  duties  are  prescribed  by  the 
laws  of  this  State.  To  make  this  attempted  proof,  then,  suffi- 
cient for  any  purpose,  it  should  have  been  in  the  form  of  an  affi- 
davit, duly  signed  by  the  person  who  made  the  alleged  service, 
and  duly  verified  before  some  officer  authorized  by  the  laws  of 
this  State  to  administer  the  oath,  and  whose  signature  would  ver- 
ify that  of  the  deponent ;  and  the  affidavit  must  be  such  as  is  re- 
quired by  Rule  84: :  that  is,  it  must  state  that  the  deponent  knew 
the  person  served  to  be  the  person  mentioned  and  described  in 
the  summons  as  defendant  therein. 
The  judgment  applied  for  is  refused. 


KELLY  a.  SEARING. 

Supreme  Court,  Brooklyn  Special  Term;  February ,  1857. 
FORECLOSURE. — REFERENCE  ON  FAILURE  TO  ANSWER. 

In  an  action  to  foreclose  a  mortgage,  when  the  defendant  appears,  but  makes  de- 
fault in  answering,  and  the  plaintiff  gives  due  notice  of  an  application  to  the 
court  for  the  relief  demanded  in  the  complaint,  or  for  judgment,  the  court 
when  so  applied  to  may,  instead  of  itself  computing  the  amount  due  on  the 
plaintiff's  mortgage,  refer  it  to  the  clerk,  or  to  some  other  suitable  person  then 
in  court,  to  make  such  computation. 

Such  reference  may  be  immediately  proceeded  with,  and  report  being  made  to 
the  court,  judgment  may  be  rendered  thereon.  The  court  does  not  lose  control 
of  the  main  application,  by  such  a  reference. 

Such  a  reference  is  not  such  a  new  or  independent  proceeding  as  to  require  to 
be  on  a  new  notice  to  the  defendant  (under  Code,  §  414). 

Such  a  reference  need  not,  under  Rule  85,  be  executed  in  the  county  in  which 
the  action  is  triable. 

The  present  and  former  rules  of  the  Supreme  Court  relating  to  reference  in  fore- 
closure suits — reviewed. 

Motion  in  two  actions  to  set  aside  the  judgments  for  irregu- 
larity. 
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£  F.  Clarkson,  for  the  motions. 
Close  &  Robertson,  opposed. 

BIRDSETE,  J. — Tliese  actions  were  brought  to  foreclose  mort- 
gages. After  the  defendants  were  in  default  for  not  answering, 
the  plaintiff's  attorneys  gave  due  notice  to  the  attorney  for  the 
defendants,  that  an  application  would  be  made  at  special  term, 
on  the  15th  of  December,  for  the  relief  demanded  in  the  com- 
plaints. On  that  day  the  attorneys  for  both  parties  attended : 
and  the  plaintiff's  attorneys  made  application,  according  to  their 
notice.  The  judge  holding  the  court  declined  to  make  the 
computations  of  the  amounts  due  preliminary  to  judgment,  and 
made  orders  referring  it  to  the  clerk,  who  was  then  present  in 
court,  to  compute  the  amounts  due  to  the  plaintiff  on  his  mort- 
gages. The  reference  was  immediately  proceeded  with ;  and 
the  computations  being  made  and  reported  to  the  court,  judg- 
ment was  applied  for  and  granted.  But  the  defendant's  attor- 
ney, though  notified  that  the  computations  would  then  be  made 
and  the  judgments  applied  for,  left  the  court  and  disregarded 
the  further  proceedings.  He  now  moves  to  set  aside  the  judg- 
ments on  two  grounds  : — 

1.  That  the  orders  of  reference  were  not  served,  and  notice 
of  the  hearing  before  the  referee  given. 

2.  That  the  references  were  executed  in  Kings  county,  the 
actions  being  triable  in  Westchester  county. 

It  is  obvious  that  in  this  case  no  actual  injury  can  have  hap- 
pened to  the  defendants  from  the  want  of  a  full  notice  of  hearing 
before  the  referee.  The  only  loss  they  have  sustained  is  that  of 
the  time  which  would  have  been  required  to  serve  the  orders, 
the  notice  of  hearing,  and  the  notice  of  a  new  application  for 
judgment.  They  had  due  notice  of  the  time  and  place  when 
the  computation  was  to  be  made,  and  they  attended  to  see  that 
it  was  correctly  made.  So  far  as  relates  to  the  notice,  it  was 
immaterial  whether  the  computation  was  made  by  the  court  or 
the  clerk.  If  made  by  the  court,  judgment  for  the  plaintiff 
would  have  been  given  immediately.  But  the  judge  seems  to 
have  thought  that  there  was  sufficient  occupation  for  the  court, 
and  sufficient  business  that  could  be  done  only  by  the  court, 
to  warrant  him  in  referring  to  his  clerk  such  details  as  the 
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computation  of  interest,  which  the  defendants,  by  failing  to 
answer,  had  virtually  admitted  to  be  due.  The  reference  was  for 
the  relief  and  convenience  of  the  court,  and  for  the  greater 
dispatch  of  the  business  before  it.  It  was  merely  to  inform  the 
conscience  of  the  court  upon  a  single  point,  which  was  neces- 
sary to  a  complete  disposition  of  the  application  then  pending 
before  it.  That  the  court  availed  itself  of  the  assistance  pro- 
vided for  it,  in  this  particular,  should  not  be  held  to  have  de- 
prived it  of  the  power  then  to  dispose  of  the  main  application, 
to  which  the  reference  was  a  mere  subsidiary,  unless  some 
wrong  has  been  done,  or  some  provision  of  law  or  of  the  rules 
of  the  court  has  been  violated.  It  is  not  pretended  that  any 
error  was  made  in  ascertaining  the  amount  due ;  that  there 
was  any  payment  which  should  have  been,  but  was  not  credited ; 
or  that  there  was  any  surprise  or  misleading  of  the  defendants. 
It  is  a  mere  struggle  for  the  delay  which  the  additional  notices 
would  have  required. 

Though  it  is  undoubtedly  true  that  a  defendant  who  has 
appeared  in  the  action  is  entitled  to  notice  of  all  the  proceed- 
ings in  the  action  (Code,  §  414),  I  am  not  prepared  to  hold 
that  the  reference  in  this  case  was  such  a  new  and  independent 
"  proceeding"  in  the  action,  as  ousted  the  court  of  the  power 
then  to  dispose  of  the  main  application,  or  required  a  new 
and  distinct  notice  to  the  defendants.  Rule  46  was  intended  to 
make  the  proceedings  to  foreclose  mortgages  summary,  where 
the  rights  of  the  plaintiff  are  admitted  either  by  the  answer  or 
the  failure  to  answer.  If  any  of  the  defendants  are  infants  or 
absentees,  special  proceedings  must  be  had,  and  of  these  notice 
should  doubtless  be  given  to  all  parties  who  have  appeared. 
But  in  other  cases,  I  think  the  court  may,  when  applied  to  for 
judgment  upon  due  notice  to  all  the  defendants,  have  the  com- 
putation made  by  the  clerk,  without  losing  the  control  of  the 
cause,  or  becoming  deprived  of  the  power  then  to  complete  the 
judgment.  It  is  doubtless  better  to  have  these  references  con- 
ducted out  of  court,  and  upon  due  notice.  That  is  the  ordinary 
practice,  and  should  in  general  be  adhered  to ;  but  there  may  be 
instances  where  the  delay  to  follow  that  course  may  be  a  serious 
objection  to  it.  In  such  cases,  the  court  should  possess  the 
power  to  do  what  was  done  here.  It  would  seem  that  the  rules 
of  the  court  were  intended  to  confer  that  very  power.  It  is,  of 
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course,  not  intended  to  express  any  opinion  as  to  what  relief 
would  be  granted,  upon  a  motion  like  the  present,  if  the  defend- 
ant has  been  in  any  manner  misled  or  surprised,  or  deprived  of 
any  credit  to  which  he  was  entitled  on  the  computation,  or  of 
any  other  substantial  right. 

The  other  objection,  that  the  references  should,  have  been  exe- 
cuted in  Westchester  county,  in  which  county  these  actions 
were  triable,  and  not  in  Kings  county,  where  the  court  was  sit- 
ting, is  clearly  untenable.  This-  conclusion  naturally  results 
from  the  determination  arrived  at  on  the  other  point.  If  the 
court  has  the  power  to  devolve  upon  its  clerk,  or  other  suitable 
person,  the  duty  of  making  this  computation,  in  order  to  proceed 
at  once  to  render  judgment  upon  the  main  application,  it  can- 
not be  required  that  the  clerk  or  referee  must  go  to  another 
county,  it  may  be  at  the  extremity  of  the  district,  to  perform 
this  duty.  If  he  must,  the  very  object  of  the  reference  is 
defeated.  Instead  of  expediting,  it  will  delay  the  proceedings. 

But  there  is  another  good  reason  for  this  view.  The  present 
Rule  46  of  this  court,  under  which  the  references  in  question 
were  had,  is  in  substance  the  same  as  Rule  91  of  the  equity 
rules  of  1847,  which  was  a  substitute  for  Rule  134  of  the 
chancery  rules  of  1844.  By  this  rule,  which  became  Rule  49 
of  1850,  and  Rule  46  of  1852,  and  1854,  the  references  to  com- 
pute in  mortgage  cases  were  sufficiently  provided  for.  By  sub- 
division 2  of  section  107  of  the  Code,  as  originally  enacted,  the 
summons  in  actions  other  than  those  arising  on  contract  for  the 
recovery  of  money  only,  were  required  to  contain  a  notice,  that 
if  the  defendant  should  fail  to  answer  the  complaint,  the  plaintiff 
would  apply  to  the  Court  "  at  a  specified  time  and  place  (after 
the  expiration  of  the  time  for  answering)"  for  the  relief  demanded 
in  the  complaint.  It  was  found,  in  practice,  well-nigh  impossi- 
ble to  specify  the  time  and  place  at  which,  after  the  expiration 
of  the  time  for  answering,  the  plaintiff  would  apply  for  judg- 
ment. It  was  impossible  to  tell  when  the  summons  would  be 
served,  and,  of  course,  when  the  time  for  answering  would 
expire.  Besides,  that  time  might  be  enlarged,  by  order  or  con- 
sent. At  the  first  revision  of  the  Code,  in  April,  1849,  this 
section  was,  therefore,  amended  by  striking  out  the  words  above 
quoted,  so  that  the  application  for  judgment  might  be  made  at 
any  time  after  default  in  answering,  leaving  the  particular  time 
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to  be  fixed  by  a  notice.  In  consequence  of  this  change,  and  to 
make  the  benefits  to  result  from  it  as  great  as  possible,  Rule  917 
of  August,  1849,  permitted  the  application  for  judgment  to  be 
made  at  any  special  term  in  the  district  embracing  the  county 
in  which  the  action  should  be  triable,  or  in  an  adjoining  county. 
This  rule  provided  that  when  a  reference  or  writ  of  inquiry 
should  be  ordered,  the  same  should  be  executed  in  the  county 
in  which  the  action  should  be  triable.  It  is  upon  this  provision 
of  the  rule  (now  Rule  86,)  that  the  objection  made  by  defend- 
ants is  founded.  But  it  seems  to  me  that  this  provision  of  the 
rule  is  intended  to  reach  cases  not  previously  covered  by  the 
rules  of  the  court,  and  to  meet  the  necessities  growing  out  of  the 
change  then  recently  made  in  the  form  of  the  summons.  The 
reference  to  compute  in  a  mortgage  case,  being  previously  well 
known  to  the  rules  and  practice  of  the  court,  was,  I  think,  not 
affected  by  Rule  91,  of  1849  (Rule  86,  of  1852,  and  85,  of  1854.) 
Notwithstanding  such  rule,  the  reference  to  compute  may  be 
had  in  any  county  where  judgment  may  be  applied  for,  and 
granted. 

The  motion  to  set  aside  the  judgment  is  denied,  with  $10 
costs. 


TRAVER  a.  KIP. 

Supreme  Cowrt,  Second  District ;  General  Term,  March,  1857. 

COSTS. — ACTIONS  COMMENCED  BEFORE  THE  CODE. 

In  an  equity  suit  commenced  before  the  Code,  and  continued  after  it  took  effect, 
costs  are  to  be  taxed  under  the  rules  which  prevailed  before  the  Code,  as  to  all 
proceedings  except  appeals. 

Application  for  instructions  as  to  costs. 

This  was  an  equity  suit,  commenced  by  Aaron  Traver  and 
others  against  John  A.  Kip  and  others,  to  recover  certain 
legacies.  The  suit  was  commenced  in  1846,  in  the  late  Court 
of  Chancery ;  was  continued  in  the  late  Supreme  Court  in 
Equity,  and  was  brought  to  a  hearing  before  a  referee  under 
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the  Code.  Judgment  was  rendered,  that  the  claimants  of  the 
legacies  recover  each  the  sum  claimed,  with  costs.  Appeal 
was  taken  from  this  judgment,  and  it  was  reversed,  with  costs. 
The  parties  now  asked  instructions  from  the  court  as  to  the  rule 
of  taxation  applicable. 

Gilbert  Dean,  for  the  plaintiffs. 

C.  J.  Lowry,  for  the  defendant  Kip. 

BIKDSETE,  J. — It  has  never  been  denied  that,  independent  of 
section  459  of  the  Code,  as  amended  in  1851,  the  right  to  costs, 
and  the  rate  at  which  they  were  to  be  allowed,  in  suits  pending 
when  the  Code  took  effect  as  a  law,  depended  upon  the  statutes 
in  force  prior  to  July  1,  1848.  That  section  applies  the  pro- 
visions of  the  Code  to  suits  previously  instituted,  by  three  sepa- 
rate directions :  1.  If  there  have  been  no  pleadings  therein,  to 
the  pleadings  and  all  subsequent  proceedings.  2.  When  there 
is  an  issue  of  law  or  of  fact,  or  any  other  question  of  fact  to  be 
tried,  to  the  trial  and  all  subsequent  proceedings.  3.  After  a 
judgment  or  order,  to  the  proceedings  to  enforce,  vacate,  modify, 
or  reverse  it,  including  the  costs  of  an  appeal. 

As  to  this  last  class  of  cases  it  was  thought  necessary  to  pro- 
vide in  express  terras  that  the  costs  of  the  appeal  should  be 
governed  by  the  Code.  Is  not  this  express  provision  for  this 
case  an  exclusion  of  the  other  two  classes  of  cases  ? 

But  to  proceed  a  little  farther.  It  will  not  be  disputed,  I  think, 
that  the  costs  of  every  appeal  in  suits  instituted  before  the  Code, 
are  to  be  those  prescribed  in  the  Code.  As  to  this,  it  makes  no 
difference  at  what  stage  the  Code  took  effect  upon  the  suit, 
whether  before  any  pleading,  or  before  trial,  or  after  both ;  that 
is  to  say,  whether  the  suit  be  described  in  the  first,  the  second, 
or  the  third  subdivision  of  section  459.  So  that  to  read  sub- 
division 1  in  full,  there  must  be  added  to  it  a  declaration,  that  if 
any  appeal  shall  be  brought  in  such  a  suit,  the  Code  shall  gov- 
ern the  costs  of  the  appeal.  And  the  same  of  subdivision  2.  If 
this  be  the  true  and  proper  construction  of  these  subdivisions, 
the  principle  applies  much  more  forcibly,  expressio  unius  ezt 
exclusio  alterius. 

The  presumption  arising  from  the  express  provision  for  the 
costs  of  an  appeal  in  a  suit  commenced  before  the  Code,  is  not 
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adverted  to  by  the  court  in  Curtis  v.  Leavitt  (1  Abbotts'  Pr.  R., 
118),  while  Rich  v.  Husson  (1  Duer,  621),  and  McMasters  v. 
Vernon  (1  Abbotts'  Pr.  J?.,  182),  seem  to  me  to  contain  an  inter- 
pretation, giving  a  much  fuller  and  more  complete  meaning  to 
all  the  terms  made  use  of  in  section  459. 

It  may,  perhaps,  be  true,  that  the  conclusions  arrived  at  in 
Curtis  v.  Leavitt  are  more  convenient  and  simple  than  those  of 
the  Superior  Court.  There  may  be  some  confusion  and  diffi- 
culty in  applying  to  the  proceedings  under  the  Code  the  com- 
pensation provided  by  the  former  fee  bill.  And  if  the  true 
construction  of  the  statute  was  left  in  serious  doubt,  these  con- 
siderations might  be  decisive  of  the  question.  But  where,  as 
in  this  case,  the  statute  seems  to  admit  of  but  one  interpreta- 
tion, I  do  not  think  they  can  be  received  to  change  that  inter- 
pretation. 

The  costs  of  defendant  Kip  should  be  taxed  according  to  the 
fee  bill  in  the  Court  of  Chancery,  except  such  as  relate  to  the 
appeal  taken  from  the  judgment  rendered  at  special  term. 

S.  B.  STRONG,  J. — The  costs  of  the  appellant  in  the  court  be- 
low should  be  taxed  under  the  Revised  Statutes,  and  the  act  of 
1840,  and  not  at  the  rates  specified  in  the  Code.  It  is  true  that 
section  459  of  the  Code  applies  its  provisions  to  all  future  pro- 
ceedings in  actions  commenced  previous  to  its  passage.  But 
although  the  allowance  of  costs  by  the  court  may  be  a  future 
proceeding,  yet  the  rate  is  not.  And  it  would  seem  that  the 
Legislature  so  construed  its  own  language ;  as  it  was  deemed 
necessary  to  specify  the  costs  of  appeals  in  such  previously  in- 
stituted suits  as  governed  by  the  Code. 

If  we  were  bound  to  award  the  costs  of  the  proceedings  subse- 
quent to  the  passage  of  the  Code,  conformably  to  its  provisions, 
I  can  see  no  reason  for  directing  an  extra  allowance,  as  that  is 
evidently  designed  to  apply  to  the  entire  proceedings. 
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COLBY  a.  ROWLEY. 

Supreme  Court,  Brooklyn  Special  Term  ;  March,  1857. 
REAL  PROPERTY. — RESALE. — VALIDITY  OF  ENCUMBRANCES. 

A  sale  on  foreclosure  was  set  aside  for  fraud  on  the  part  of  the  purchaser  in  pro- 
curing the  sale ;  and  a  resale  was  ordered,  and  was  made.  The  first  purchaser, 
however,  had,  after  taking  the  sheriff's  deed,  and  before  the  resale,  given  sev- 
eral mortgages,  and  afterwards  a  deed  of  the  premises,  which  were  recorded  ; 
and  judgments  had  also  been  docketed  against  him. 

Held,  on  motion  that  the  encumbrancers  be  declared  bound  by  the  order  for 
resale, — 1.  That  the  judgments  against  the  purchaser  were  merely  a  lien  on  his 
interest  in  the  premises ;  and  ceased  to  encumber  it,  on  the  sale  to  him  being 
set  a.-ule  for  fraud. 

2.  That  the  court  had  power  to  inquire  into  the  circumstances  under  which 
the  mortgages  and  the  deed  were  given  ;  and  that  they  formed  no  answer  to 
the  motion,  unless  they  were  taken  in  good  faith,  for  value,  and  without  notice. 

Order  to  show  cause  why  certain  purchasers  of  real  property 
from  a  vendor  who  had  bought  at  a  foreclosure  sale,  should  not 
be  bound  by  an  order  for  a  resale  made  upon  the  foreclosure  ; 
and  why  certain  mortgages  upon  the  property  made  by  such 
vendor  should  not  be  delivered  up  to  be  cancelled  ;  and  why  the 
purchaser  at  the  resale  should  not  complete  his  purchase. 

This  action  was  brought  by  George  Colby  and  his  wife  against 
Robert  S.  Rowley  and  others,  for  the  foreclosure  of  a  mortgage. 

Judgment  of  foreclosure  and  sale  having  been  rendered,  the 
premises  were  put  up  for  sale,  and  were  bid  off  by  one  John  Mont- 
gomery. A  sheriff's  deed  to  him  was  subsequently  executed. 

A  motion  was  afterwards  made  to  set  aside  the  sale  to  Mont- 
gomery for  fraud  on  his  part,  and  this  motion  was  granted  and 
a  resale  ordered. 

But  meantime,  no  injunction  order  having  been  procured, 
Montgomery  had,  before  the  order  for  resale,  executed  a  mort- 
gage upon  the  premises  in  question  to  one  John  Kearney ;  an- 
other mortgage  to  Jane  V.  Colby,  the  female  plaintiff  in  the  ac- 
tion ;  and  a  third  mortgage  to  one  John  S.  Lawrence,  who 
assigned  it  to  one  Harris  Wilson.  These  mortgages  were  duly 
acknowledged  and  were  recorded  prior  to  the  making  the  order 
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for  the  resale.  Montgomery  afterwards  sold  the  whole  premises 
to  one  Mackerel,  October  27,  1856.  There  were  also  judgments 
docketed  against  Montgomery.  The  purchaser  at  the  resale 
declined  to  complete  his  purchase  on  account  of  these  encum- 
brances. 

An  order  was  obtained  from  Mr.  Justice  Rockwell,  on  behalf 
of  the  representatives  of  Wallace  Parker,  deceased,  the  former 
owner  of  the  premises  in  question,  subject  to  the  mortgage 
and  judgment  of  foreclosure,  requiring  Kearney,  Wilson,  and 
Lawrence  to  show  cause  why  they  should  not  be  held  bound  by 
the  order  of  resale,  and  why  their  mortgages  should  not  be 
delivered  up  to  be  cancelled,  and  for  such  other  order,  &c. 
That  motion  was  heard  by  Mr.  Justice  Rockwell  in  June,  1856, 
and  remained  undecided  at  the  time  of  his  decease.  The  mo- 
tion was  now  brought  on  again  for  argument,  notice  of  it  being 
also  given  to  Mackerel.  Other  facts,  important  to  the  case,  ap- 
pear in  the  opinion  of  the  court. 

J.  S;  Woodward,  for  the  motion. 

J.  A.  Lott,  for  the  purchaser  at  the  resale. 

J.  Aiiken,  for  Kearney. 

J.  S.  Lawrence,  in  person. 

BIRDSEYE,  J. — If  any  of  the  encumbrancers  of  the  premises, 
as  against  John  Montgomery,  subsequently  to  the  completion  of 
his  purchase  upon  the  first  sale,  come  within  the  description  of 
Tjona  fide  purchasers  or  mortgagees  for  value,  without  notice, 
then  the  present  motion  cannot  be  granted  :  so  far  at  least,  as 
relates  to  such  an  encumbrancer,  and  to  the  second  purchaser. 

Is  there  any  such  encumbrancer,  or  purchaser  ? 

The  mortgage  for  $2000  to  the  plaintiff  Mrs.  Colby  was  obvi- 
ously given  to  secure  the  debt  due  upon  the  original  judgment. 
If  the  resale  is  completed,  she  can  be  paid  that  debt  out  of  the 
proceeds,  and  thereupon  can  be  required  to  cancel  her  mort- 
gage of  record. 

Upon  the  papers  before  me  on  both  sides,  I  entertain  no 
doubt  that  the  mortgage  for  $500  to  John  S.  Lawrence  was 
a  mere  renewal  of  a  similar  mortgage  for  $500  held  by  Har- 
ris Wilson  on  the  same  premises.  This  first  $500  mortgage 
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was  assigned  by  Wilson  to  Lawrence,  who  was  the  counsel 
for  Montgomery.  The  subsequent  assignments  and  re-assign- 
ments of  these  two  mortgages,  between  the  parties,  show  that, 
though  the  sum  of  $500  may  have  been  and  may  still  be  due  to 
Wilson,  no  credit  was  ever  given  by  Wilson  to  Montgomery 
upon  the  faith  of  his  ownership  of  these  premises.  Wilson's 
first  mortgage  is  still  in  full  force.  If  it  was  a  lien  on  these 
premises  subsequent  to  the  judgment  in  this  case,  then  he  will 
be  entitled  to  have  it  paid  from  the  proceeds  on  discharging  it 
of  record.  The  mortgage  to  Lawrence  does  not  seem  to  me  to 
form  any  sufficient  answer  to  either  branch  of  this  motion. 

The  encumbrancers  by  judgment  against  John  Montgomery 
have  merely  a  lien  on  such  interest  as  he  had  in  the  premises ; 
and  if  the  sale  and  deed  to  him  are  set  aside,  these  judgments 
will  cease  to  be  encumbrances  upon  the  premises,  especially  if 
it  be  declared  that  the  deed  to  him  was  void  by  reason  of  the 
fraud  through  which  he  made  the  purchase. 

On  the  29th  of  October  last  Montgomery  conveyed  the  pren> 
ises  to  Robert  Mackerel,  subject  to  all  the  mortgages  then  upon 
them.  It  is  not  pretended  that  a  dollar  of  value  was  advanced 
upon  the  faith  of  this  conveyance ;  and  if  there  had  been,  it 
would  make  no  difference ;  for,  before  taking  that  deed,  Mack- 
erel well  knew  of  the  proceedings  for  the  resale,  and  of  the 
order  setting  aside  the  first  sale  to  his  grantor  Montgomery,  on 
account  of  fraud  ;  and  when  this  motion  was  first  heard  before 
Mr.  Justice  Rockwell,  he  (Mackerel)  intervened  by  an  affidavit 
to  uphold  the  remaining  encumbrance — that  of  John  Kearney. 
Mackerel,  therefore,  if  a  purchaser  at  all,  in  the  true  sense  of  that 
term,  is  a  purchaser  with  full  knowledge  of  the  fraud,  if  he  was 
not  a  party  to  it.  He  cannot  stand  in  the  way  of  ripping  up 
that  fraud. 

The  only  other  question  is,  as  to  the  rights  of  John  Kearney. 
This  mortgage,  though  dated  on  the  fifth  day  of  January,  1855 
(the  day  that  Montgomery  completed  his  purchase  and  took  the 
sheriff's  deed  on  the  first  sale),  was  acknowledged  and  recorded 
on  the  16th  of  January,  1855,  and  after  the  service  on  him  of 
Judge  Rockwell's  order  of  January  15,  1855,  requiring  him  to 
show  cause  why  the  sale  to  him  should  not  be  set  aside  by  rea- 
son of  his  fraud  in  the  purchase. 

The  papers  for  this  motion  distinctly  charge  him  with  collusion 
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and  fraud,  and  with  ante-dating  this  mortgage.  He  denies  that 
there  was  any  collusion  between  him  and  Kearney,  but  takes 
special  care  not  to  deny  the  allegation  as  to  the  ante-dating  of  the 
mortgage.  Still,  however  fraudulent  were  the  conduct  and  designs 
of  Montgomery  in  the  transaction,  if  Kearney  actually  and  in 
good  faith  advanced  the  money  for  and  on  the  faith  of  this  mort- 
gage, he  is  entitled  to  protection.  Did  he  do  so  ?  As  to  $200 
of  the  mortgage,  it  is  confessedly  for  a  pre-existing  debt.  The 
remaining  $600  of  the  mortgage,  it  is  said,  was  advanced  by 
this  same  Robert  Mackerel  to  Montgomery,  at  the  request  of 
Kearney  and  not  by  Kearney  himself. 

I  shall  not  stop  to  analyze  at  length  the  affidavits  of  these 
three  parties,  but  shall  merely  allude  to  the  things  which  they 
omit  to  state.  Montgomery  does  not  state  that  he  received  the 
$600,  or  any  part  of  it ;  or  if  he  did  receive  it,  what  he  did 
with  it,  or  any  part  of  it ;  or  that  it  was  not  handed  back  to 
Mackerel.  Neither  Mackerel  nor  Kearney  states  that  the  ad- 
vance, if  made,  was  made  on  the  credit  of  Kearney,  or  that  he 
ever  was  or  now  is  liable  to  Mackerel  for  it ;  or  that  he  has  ever 
paid  it  to  Mackerel ;  or  that  the  money,  if  it  passed  from  Mack- 
erel's hands  to  those  of  Montgomery,  was  not  forthwith  handed 
back  to  Mackerel,  and  any  pretended  liability  therefor  imme- 
diately extinguished.  The  only  statement  on  the  subject  of  the 
advance  is  that  Kearney,  when  applied  to  by  Montgomery  for 
the  loan  of  the  $600,  agreed  at  once  to  loan  it ;  but  not  having 
that  sum  by  him,  he  requested  Mackerel  to  advance  it  to  Mont- 
gomery, for  which  he  (Kearney)  agreed  to  repay  him,  and  did 
arrange  thereafter  with  said  Mackerel  for  said  sum  0/"$600, 
which  said  Mackerel  did  advance  on  said  day  to  said  Montgom- 
ery at  (Kearney's)  said  request.  And  this  whole  transaction, 
from  its  inception  to  its  completion,  seems  to  have  taken  place 
in  a  single  day  ;  and  that  day  was  a  whole  month,  lacking  only 
twenty-four  hours,  before  the  mortgage  was  in  fact  given. 

Could  either  of  these  men  be  punished  for  perjury  if  it  should 
be  proved  that  this  $600  was  advanced  by  Mackerel  to  Mont- 
gomery, without  any  liability  on  the  part  of  Kearney,  and  forth- 
with re-delivered,  either  directly  or  indirectly,  to  Mackerel  ? 

Honest  men  do  not  so  do  their  business,  or  give  such  accounts 
as  these  of  their  transactions.  To  allow  Montgomery,  by  such 
flimsy  pretexts  as  these,  to  crown  with  success  the  gross  fraud 
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upon  the  infant  children  and  the  creditors  of  "Wallace  Parker, 
by  which  he  originally  purchased  the  premises  at  the  mortgage 
sale,  would  be  offering  a  bounty  upon  dishonesty,  and  enable  a 
bungler  in  cheating  to  set  this  court  at  defiance. 

Motion  granted,  with  $10  costs,  to  moving  party,  to  be  paid 
by  either  Montgomery,  Mackerel,  or  Kearney. 


MARTIN  a.  LOTT. 

Supreme  Court,  Brooklyn  Special  Termj  February,  1856. 
MOTION  TO  SET  ASIDE  JUDGMENT. — LACHES. — VARIANCE. 

What  degree  of  laches  in  moving  to  set  aside  a  judgment  for  irregularity,  will  au- 
thorize the  court  to  deny  the  motion. 

A  variance  between  the  order  of  dismissal  of  the  complaint  made  at  the  circuit, 
as  entered  in  the  minutes  by  the  clerk  at  the  time,  and  the  order  as  drawn  up 
and  inserted  in  the  judgment-roll,  is  a  matter  of  mere  irregularity,  which  can 
only  be  taken  advantage  of,  if  at  all,  within  a  year  from  the  time  of  perfecting 
the  judgment. 

In  an  action  brought  for  the  recovery  of  specific  personal  property,  the  defendant's 
answer  claimed,  not  a  return  of  the  property,  but  damages  for  the  taking  of  it 
by  the  plaintiff  in  the  suit.  On  the  trial  the  complaint  was  dismissed,  and  the 
court  directed  the  defendant's  attorney  to  take  a  judgment  for  the  return  of 
the  property  itself. 

Held,  on  motion  to  vacate  the  judgment  for  irregularity,  that  the  defendant 
should  be  allowed  to  amend  his  answer,  so  as  to  conform  to  the  judgment 

Motion  to  set  aside  a  judgment  for  irregularity. 

This  action  was  brought  by  Ann  Martin  against  Englebert 
Lott,  for  the  recovery  of  specific  personal  property.  It  being 
brought  on  for  trial  at  the  circuit,  the  complaint  was  dismissed 
and  judgment  rendered  for  the  defendant  for  the  return  of  the 
property  in  question,  which  had  been  taken  from  the  defendant, 
by  requisition  on  the  part  of  the  plaintiff.  This  judgment  was 
perfected  December  27,  1854.  The  defendant  now  moved  to 
vacate  it  for  irregularity  on  grounds  which  appear  in  the  opin- 
ion of  the  court. 
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BIRDSEYE,  J. — The  complaint  in  this  case  was  dismissed  at 
the  November  circuit,  1854.  It  had  been  previously  dismissed 
twice  ;  one  dismissal  was  set  aside  by  consent  of  the  parties,  the 
other  by  order  of  the  court.  This  is  the  fourth  motion  which 
has  been  made  to  set  aside  the  judgment  in  question ;  the  three 
former  motions  having  been  denied. 

An  execution  was  issued  on  the  judgment  in  this  action, 
which  was  returned  unsatisfied ;  and  no  return  being  obtained 
of  the  property  which  the  plaintiff  had  taken  from  the  defend- 
ant, an  action  was  commenced  in  May,  1855,  against  the  sure- 
ties in  the  plaintiff's  undertaking.  Judgment  was  obtained  in 
that  action  in  October  last.  In  November  that  judgment  was 
opened,  and  the  defendants  let  in  to  defend.  Another  judgment 
has  since  been  obtained,  and  a  motion  to  open  that  has  been 
denied. 

It  would  certainly  seem  that  here  was  such  constant,  repeated, 
and  renewed  laches,  that  nothing  further  need  be  said  to  justify 
a  denial  of  the  present  motion.  It  should  be  noted  also  that  the 
value  of  the  property  which  the  plaintiff  originally  sued  for  did 
not  exceed  $250,  and  was  probably  much  less  than  that.  The 
costs  included  in  the  judgment,  and  in  the  suit  against  the  sure- 
ties, probably  equal  in  amount  the  value  of  the  property  for 
which  this  action  is  brought.  Were  the  present  motion  granted, 
it  could  only  be  on  payment  of  the  costs  against  the  sureties, 
and  a  large  part,  if  not  the  whole  of  the  costs  in  the  present  suit. 
But  in  order  to  dispose  of  this  controversy  finally,  and  prevent 
a  renewal  of  this  motion  in  any  other  shape,  I  shall  examine 
the  grounds  of  objection  to  the  judgment,  although  without 
intending  to  intimate  any  doubt  of  the  entire  sufficiency  of  the 
considerations  already  adverted  to. 

The  first  objection  is,  that  there  is  a  variance  between  the 
order  of  dismissal  of  the  complaint,  made  at  the  circuit,  as  en- 
tered in  the  minutes  by  the  clerk,  and  that  contained  in  the 
judgment-roll.  That  variance  does  exist.  But  it  is  shown,  to 
my  satisfaction,  that  the  error  is  not  that  of  the  defendant  or  his 
attorney.  The  order  which  forms  a  part  of  the  judgment-roll 
was  the  one  made  by  the  court ;  it  was  then  drawn  up  by  the 
defendant's  attorney,  and  handed  to  the  clerk,  from  whom  it 
was  subsequently  procured,  to  be  inserted  in  the  roll.  The 
variance  was,  also,  a  mere  irregularity,  which  could  only  be 
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taken  advantage  of,  if  at  all,  within  a  year  from  the  perfecting 
of  the  judgment. 

The  other  objection  is  that  the  court,  at  the  circuit,  gave 
judgment  for  the  return  of  the  property,  and  that  judgment  was 
entered  up  accordingly,  when  the  defendant's  answer  claimed, 
not  a  return  of  the  property,  but  damages  for  the  taking  of  it  by 
the  plaintiff  in  her  suit  It  is  shown  that  the  defendant's  attor- 
ney at  the  trial  sought  to  take  judgment  for  the  value  of  the 
property  as  damages,  and  was  about  calling  witnesses  to  prove 
such  value,  when  the  court  directed  him  to  take  judgment  for 
the  return  of  the  property  itself. 

If  the  answer  does  not  warrant  the  taking  of  the  judgment 
for  the  defendant  in  the  precise  form  which  the  court  chose  to 
give  to  it,  the  plaintiff  has  suffered  no  harm.  The  facts  that 
appeared  before  the  court  warranted  the  relief  granted.  The 
only  amendment  that  would  have  been  required,  would  have 
been  in  the  prayer  for  relief,  at  the  close  of  the  answer.  The 
learned  judge  seems  to  have  thought  that  immaterial.  He 
granted  to  the  defendant  "  the  affirmative  relief  to  which  he 
was  entitled"  (Code,  §  274).  Had  the  judgment  been  for  the 
value  of  the  property,  as  damages  for  taking  and  withholding  it, 
the  rights  of  the  parties  would  not  have  been  altered  in  any  essen- 
tial respect.  But  if  there  was  any  error  in  giving  to  the  judg- 
ment that  particular  form,  instead  of  the  one  prayed  for  in  the 
answer,  I  am  satisfied  that  it  is  in  furtherance  of  justice  to 
amend  the  answer  so  as  to  conform  it  to  the  judgment.  The 
power  so  to  do  is  clear  (Code,  §  173).  It  cannot  be  pretended 
that  such  an  amendment  will  change  substantially  the  defence. 
That  arises  from  the  facts  set  out  in  the  answer,  showing  that 
the  property  in  question  was  that  of  Thomas  Martin,  and  not  that 
of  the  plaintiff,  and  that  as  such  it  was  liable  to  the  execution 
against  him  held  by  the  defendant  as  sheriff. 

That  amendment  may  accordingly  be  made.  But  this  per- 
mission is  not  to  be  understood  as  an  intimation  that  such  an 
amendment  was  ever  essential,  or  that  the  want  of  it  was  any 
thing  but  a  mere  irregularity,  of  which  no  advantage  can  be 
taken  after  the  lapse  of  a  year  from  the  entry  of  judgment 

Motion  denied,  with  $10  costs. 
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HOPKINS  a.  SNOW. 

Supreme  Court,  First  District ;  At  Chambers,  April,  1857. 

ATTACHMENT  AGAINST  NON- RESIDENT. — PROPERTY  IN  HANDS  OF 
THIRD  PERSON. — CERTIFICATE. 

Where  on  the  service  of  a  warrant  of  attachment  issued  against  a  non-resident  de- 
fendant, upon  a  person  supposed  to  have  property  of  the  defendant  in  his 
hands,  such  person  furnishes  "to  the  sheriff  a  certificate  designating  the  amount 
and  description  of  property  of  the  defendant  admitted  to  be  held  by  the  party 
served,  such  certificate  is  conclusive  ;  and  no  further  examination  for  the  pur- 
pose of  discovering  other  property  can  be  had. 

But  a  certificate  that  the  party  served  has  no  property  of  the  defendant,  is  not  a 
certificate  designating  the  amount  and  description  of  the  property  held  by  such 
individual ;  and  notwithstanding  such  negative  certificate,  the  party  may  be 
examined  under  oath  to  show  that  he  has  property  of  the  defendant. 

Motion  for  an  order  that  a  third  person  alleged  to  have  in  his 
hands  property  of  a  non-resident  defendant,  sued  by  attachment, 
submit  to  an  examination  concerning  the  same. 

W.  H.  Wait,  for  the  motion. 
James  Moncrief,  opposed. 

MITCHELL,  J. — The  sheriff  having  an  attachment  against  the 
defendant,  as  a  non-resident,  served  the  same  on  Mr.  Murphy, 
of  the  firm  of  Murphy  &  Benedict,  as  having  property  of  the 
defendant  in  their  hands.  They  immediately  furnished  him  a 
certificate  that  they  had  no  property  in  their  hands  belonging 
to  the  defendant.  The  plaintiffs  now  furnish  an  affidavit  that 
Mr.  Murphy  informed  the  deponent  that  their  firm  held  policies 
(on  property  of  the  defendant  where  losses  had  occurred)  to  the 
amount  of  $3000  beyond  all  that  the  defendant  owed  them  ;  and 
on  that  affidavit,  and  on  notice  to  Mr.  Murphy,  they  move  for  an 
order  that  he  be  examined  on  oath  concerning  the  property  of 
the  defendant.  Sections  235  and  236  of  the  Code  direct  the 
execution  of  an  attachment  to  be  made  in  such  case  by  leaving 
a  certified  copy  of  the  warrant  of  attachment  with  "  the  indi- 
vidual holding  such  property"  of  the  defendant,  incapable  of 
manual  delivery, "  with  a  notice  showing  the  property  levied  on," 
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and  that  whenever  the  sheriff  shall  apply  to  such  individual, 
"  such  individual  shall  furnish  him  with  a  certificate,  under  his 
hand,  designating  the  amount  and  description  of  the  property 
held  by  such  individual  for  the  benefit  of  the  defendant ;  and 
that  if  such  individual  refuse  to  do  so,  he  may  be  required  by 
the  court  or  judge  to  attend  before  him,  and  be  examined  on 
oath  concerning  the  same." 

These  summary  proceedings  are  not  intended  to  be  substitutes 
for  trials  between  any  of  the  parties  to  the  action,  and  strangers 
to  the  action ;  they  are  not  intended  to  operate  in  such  cases  as 
bills  of  discovery,  with  the  advantage,  to  the  party  using  them, 
that  he  may  avail  himself  of  the  discovery  or  not,  at  his  elec- 
tion, and  the  disadvantage  to  the  stranger,  that  he  can  make  no 
use  of  the  discovery  if  an  action  should  be  brought  by  or  against, 
him.  The  spirit  of  the  Code  is  opposed  to  all  such  discovery ; — 
it  allows  a. party  in  an  action,  by  or  against  him,  to  be  examined 
by  the  adverse  party,  but  he  may  then  use  his  examination  in 
his  own  favor.  It  is  not  to  be  inferred  that  a  power  of  examin- 
ation was  given  by  implication  merely,  when  it  would  contra- 
vene the  general  intent  of  the  Code.  Thus,  in  summary  pro- 
ceedings after  judgment  and  execution,  as  soon  as  a  third  party 
alleges,  on  his  examination,  that  he  has  no  property  of  the  de- 
fendant's— that  he  claims  as  his  own  all  that  he  holds — the  exam- 
ination must  be  stopped  ;  no  inquiry  can  be  made  as  to  the 
validity  of  his  title,  nor  as  to  the  extent  or  value  of  the  prop- 
erty, or  any  other  particulars  relating  to  it.  It  was  decided  in 
Hoagland  a.  Stodolla  (1  Code,  R.,  N.  /£,  210),  that  if  the  indi- 
vidual certify  that  he  has  only  $75  of  the  defendant's,  no  further 
examination  can  be  had.  The  remedy  is  a  special  one,  and  is 
limited  to  the  cases  clearly  provided  for.  It  is  only  when  the 
individual  refuses  to  give  a  certificate  designating  the  amount 
and  description  of  the  property  held  by  him,  that  he  can  be  ex- 
amined. The  question  then  is,  is  Mr.  Murphy  such  individual, 
and  has  he  done  this  ?  If  he  holds  the  policies  which  the  depo- 
nent eays  he  admitted  he  held  four  days  before  the  certificate 
was  given,  he  is  such  individual,  and  has  not  done  it.  Then  he 
holds  the  property  of  the  defendant,  but  has  given  no  certificate 
designating  the  amount  and  description  of  it.  The  oath  of  the 
witness  is  proof  that  Mr.  Murphy  holds  that  property  ;  Mr.  Mur- 
phy's certificate,  not  given  under  oath,  does  not  invalidate  that 
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proof,  and  is  no  evidence  of  the  fact.  In  the  case  quoted,  the  cer- 
tificate admitted  the  holding  of  the  property,  and  designated  "the 
amount  and  description"  of  it ;  that  was  a  compliance  with  the 
law,  and  exempted  him  from  further  examination.  So  if  he 
comes  to  bo  examined,  and  then  denies  the  facts  alleged  by  the 
witness,  or  denies  that  he  holds  the  policies  as  security  merely, 
or  in  any  other  way  disproves,  by  his  oath  alone,  that  he  holds 
property  of  the  defendant,  the  examination  must  end ;  or  if,  in 
response  to  the  motion,  he  by  affidavit  alleges  similar  facts,  the 
motion  must  be  denied.  As  the  matter  now  stands,  he  must  be 
examined.  That  examination,  with  the  limitations  above  stated, 
will  also  correspond  with  the  rule  as  to  examining  a  third  party 
on  proceedings  supplementary  to  execution.  The  third  party 
may  be  examined,  but  his  examination  must  be  arrested  when 
he  (daims  the  property  exclusively.  Other  witnesses  could  not 
be  brought  to  contradict  him,  for  it  is  his  examination  only  that 
the  judge  is  authorized  to  take. 


WHITNEY  a.  WYNCOOP. 

Supreme  Court.,  Sixth  District ;  General  Term,  May,  1857. 
COMMISSION  TO  TAKE  TESTIMONY. — IRREGULARITIES. 

Where  the  place  of  trial  of  an  action  was  changed,  and  a  commission  was  after- 
wards issued  and  was  directed  to  be  returned  to  the  clerk  of  the  county  origi- 
nally named  in  the  complaint  as  the  place  of  trial,  instead  of  to  the  clerk  of  the 
county  afterwards  selected, — Held,  that  as  it  did  not  appear  but  that  the  place 
of  trial  was  changed  merely  for  the  convenience  of  witnesses,  the  direction  was 
proper. 

Where  it  appeared  by  the  return  of  a  commission  that  the  witnesses  had  been 
sworn  "  to  make  true  answers  to  the  interrogatories  read  to  them,"  instead  of 
being  sworn  "  to  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,"  as 
required  by  the  statute, — Held,  that  the  oath  administered  was  insufficient,  and 
the  commission  ought  not  to  have  been  received  in  evidence. 

A  commission  to  take  the  testimony  of  witnesses  abroad,  issued  in  an  action  in  a 
court  of  record,  should  be  sealed  with  the  seal  of  the  court  out  of  which  it 
issues ;  and  if  not  so  sealed  it  is  defective. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial. 
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This  action  was  tried  at  the  Chemung  circuit  in  September, 
1852.  The  plaintiff  obtained  a  verdict  for  $185.42.  The  de- 
fendant made  a  motion  for  a  new  trial  at  a  special  term  held  in 
Steuben  county  in  February,  1855,  upon  a  bill  of  exceptions, 
which  motion  was  denied.  He  now  appealed  to  the  general  term 
from  the  order  denying  his  motion  for  a  new  trial. 

The  place  of  trial  designated  in  the  complaint  was  Steuben 
county ;  but  it  was  changed  from  Steuben  to  Chemung  county 
in  September,  1850  ;  and  in  October,  1850,  a  commission  was 
issued,  at  the  instance  of  the  plaintiff,  for  the  examination  of  two 
witnesses  who  resided  in  Pennsylvania.  The  county  judge  of 
Chemung  county  granted  the  order  for  the  issuing  of  the  com- 
mission (see  Code,  §  403).  The  defendant  proposed  cross- 
interrogatories  to  the  witnesses ;  and  both  the  direct  and  cross 
interrogatories  were  settled  by  a  justice  of  the  Supreme  Court 
and  annexed  to  the  commission  in  November,  1850 ;  and  he 
signed  a  direction  upon  the  commission  that  the  commissioner 
return  the  commission  by  mail,  when  executed,  to  Paul  C.  Cook, 
Esq.,  clerk  of  Steuben  county,  at  Bath. 

On  the  trial,  the  plaintiff's  counsel  offered  in  evidence  an  ex- 
emplified copy  of  the  commission,  instructions,  statutes,  interrog- 
atories and  depositions  of  the  two  witnesses  named  in  the  com- 
mission, the  envelope  in  which  they  were  received,  &c.,  duly 
certified  under  the  hand  and  official  seal  of  the  clerk  of  Steuben 
county. 

It  did  not  appear  that  a  seal  was  affixed  to  the  commission  ; 
or  that  the  order  of  the  county  judge,  granting  the  commission, 
had  been  filed  or  entered  in  the  clerk's  office. 

The  defendant's  counsel  objected  to  the  depositions  being  re- 
ceived as  evidence  unless  the  plaintiff's  counsel  produced  the 
order,  or  a  copy  thereof,  on  which  the  commission  issued,  and 
proved  that  such  order  was  filed  and  entered  in  the  proper 
clerk's  office.  But  the  judge  held  it  was  unnecessary  for  the 
plaintiff  to  produce  the  order  or  a  copy  of  it,  or  to  show  that  the 
order  had  been  filed,  inasmuch  as  it  was  conceded  that  the  de- 
fendant joined  in  the  commission  without  objection  having  been 
made  on  that  ground.  To  this  decision  the  counsel  for  the  de- 
fendant excepted.- 

The  defendant's  counsel  then  offered  to  prove  that  the  order 
for  the  commission  had  not  been  filed  or  entered,  and  objected 
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to  the  reading  of  the  depositions  because  the  order  had  not  been 
filed  or  entered.  The  judge  overruled  the  offer  and  objection 
on  the  ground  that  the  defendant  joined  in  the  commission,  as 
before  stated. 

The  defendant's  counsel  further  objected  to  the  reading  of  the 
depositions  for  the  reason  that  the  direction  to  return,  and  the 
return  of  the  same  to  the  clerk  of  Steuben  county,  was  improper 
and  unauthorized  by  law  ;  which  objection  was  overruled,  and 
the  defendant's  counsel  excepted. 

The  defendant's  counsel  further  objected  to  the  depositions 
being  read  in  evidence,  upon  the  ground  that  the  writ  of  com- 
mission had  no  seal  thereto,  and  was  issued  without  seal ;  which 
objection  was  overruled,  and  the  defendant's  counsel  excepted. 

The  oath  administered  to  the  witnesses  by  the  commissioner 
was,  that  they  should  make  true  answers  to  the  interrogatories 
read  to  them.  The  commissioner  certified  that  he  read  the  inter- 
rogatories to  the  witnesses,  and  that  he  read  their  answers  over 
to  them,  and  that  they  subscribed  the  depositions  in  his  presence. 

The  defendant's  counsel  also  objected  to  the  reading  of  the  dep- 
ositions, on  the  ground  that  the  oath  administered  to  the  witnesses 
by  the  commissioner  was  improper,  and  not  in  form  or  substance 
as  required  and  authorized  by  the  statute  ;  which  objection  was 
overruled  by  the  judge,  and  the  defendants  counsel  excepted. 

The  defendant's  counsel  further  objected  to  the  reading  of  the 
depositions  on  the  ground  that  there  was  no  sufficient  proof  of 
the  statute  having  been  complied  with  in  respect  to  the  return 
of  said  commissioner  ;  or  that  the  clerk  had  received  and  opened 
or  filed  it ;  or  that  since  it  was  received  and  filed  by  him  it  had 
remained  and  been  kept  in  his  office.  An  endorsement  on  the 
copy  envelope  showed  that  the  commission  was  received  by  the 
clerk  December  25,  1850.  The  judge  permitted  the  plaintiff's 
counsel  to  read  the  depositions.  A  new  trial  was  now  claimed 
for  alleged  errors  in  the  above-mentioned  decisions  of  the  judge. 

E.  P.  Hart,  for  the  appellant. 
William  I'rvine,  for  the  respondent. 

BY  THE  COUKT* — BALCOM,  J. — That  the  commission  was  duly 
received  by  the  clerk  of  Steuben  county  by  mail,  opened  by  him, 

*  Present  Gray,  Mason,  and  Balcom,  JJ. 
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filed  and  kept  on  file  in  his  office,  was  properly  presumed,  on  the 
principle  that  where,  by  law,  certain  acts  are  to  "be  done  by  a 
public  officer,  the  law  always  intends  that  they  have  been  done, 
until  the  contrary  be  shown  (Hilts  a.  Colim,  14  Johns.,  182). 

The  statute  requires  the  judge  who  settles  the  interrogatories, 
if  he  directs  that  the  commission  be  returned  by  mail,  to  direct 
the  same  to  be  returned  addressed  to  the  clerk  of  the  county  in 
which  the  venue  in  the  action  shall  be  laid  (2  Rev.  Stats.,  394, 
§  15).  There  is  no  special  provision  respecting  the  return  of  a 
commission,  when  issued  after  the  place  of  trial  t)r  venue  in  the 
action  has  been  changed.  The  third  rule  of  this  court  states 
that  u  papers  shall  be  filed  in  the  office  of  the  clerk  of  the 
county  specified  in  the  complaint  as  the  place  of  trial ;  and  in 
case  the  place  of  trial  is  changed  for  the  reason  that  the  proper 
county  is  not  specified,  as  required  by  section  125  (meaning  sec- 
tion 125  of  the  Code),  the  papers  on  file  at  the  time  of  the  order 
making  such  change,  shall  be  transferred  to  the  county  specified 
in  such  order ;  and  all  other  papers  in  the  cause  shall  be  filed  in 
the  county  so  specified." 

There  is  nothing  in  the  bill  of  exceptions  to  show  that  Steuben 
county  was  not  the  proper  place  for  the  trial  of  the  action,  so 
for  as  the  residence  of  the  parties  affected  it,  according  to  section 
125  of  the  Code ;  or  but  that  the  place  of  trial  was  changed  to 
Chemung  county  merely  for  the  convenience  of  witnesses  ;  there- 
fore the  commission  was  properly  directed  to  be  returned,  and 
was  correctly  returned,  to  the  clerk  of  Steuben  county. 

The  statute  is  imperative  that  the  order  that  a  commission 
issue,  when  granted  by  a  judge  in  vacation,  shall  be  tiled  in  the 
office  of  the  clerk  of  the  court  (2  Rev.  Stats.,  394,  §13);  conse- 
quently the  neglect  to  file  the  order  in  this  case  made  the  com- 
mission, issued  in  pursuance  of  it,  irregular. 

The  oath  prescribed  by  statute  for  commissioners  to  adminis- 
ter to  witnesses  examined  by  them  is,  "  that  the  answers  given 
by  such  witnesses  to  the  interrogatories  proposed  to  them  shall 
be  the  truth,  the  whole  truth,  and  nothing  out  the  truth"  (2  Rev. 
Stats.,  394,  §  16,  subd.  1).  The  oath  which  the  commissioner 
administered  to  the  witnesses  in  this  case  varies  from  that  pre- 
scribed by  the  statute,  and  was  therefore  insufficient. 

The  remaining  question  in  the  case  is,  whether  a  seal  was  ne- 
cessary to  the  validity  of  the  commission.  All  that  the  Revised 
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Statutes  contain  touching  the  question  is  in  these  words  : — "  The 
impression  of  the  seal  of  any  court  by  stamp,  shall  be  a  sufficient 
sealing,  in  all  cases  where  sealing  is  required"  (2  JRev.  State., 
276,  §  10).  The  action  being  one  at  law,  and  a  commission  not 
being  an  original  writ,  other  provisions  in  the  Revised  Statutes 
on  the  subject  of  seals  meed  not  be  noticed,  as  they  do  not  affect 
the  question.  It  is  laid  down,  in  Graham's  Practice  (2  ed.,  120), 
that  all  process  issuing  out  of  the  Supreme  Court  must  be  sealed 
(see  18  Johns.,  212).  The  subject  is  mentioned  in  the  judiciary 
act  of  1847,  where  it  is  enacted  that  "  no  process  which  shall  be 
subscribed  with  the  name  of  the  attorney,  solicitor,  or  party,  by 
whom  it  is  issued,  except  such  as  shall  be  issued  by  special  order 
of  the  court,  shall  be  deemed  void  or  voidable  by  reason  of  hav- 
ing no  seal  or  a  wrong  seal  thereon"  (Laws  of  1847,  336,  §  57). 
A  commission  to  take  the  testimony  of  foreign  witnesses  in  an 
action  in  a  court  of  record  cannot  be  issued  except  by  a  special 
order  for  that  purpose  :  hence  it  should  be  sealed  with  the  seal 
of  the  court  out  of  which  it  issues  ;  and  it  follows  that  the  com- 
mission issued  in  this  action  was  defective  because  it  was  not 
sealed. 

The  order  of  the  special  term,  denying  the  defendant's  mo- 
tion for  a  new  trial,  must  be  reversed,  and  a  new  trial  granted  ; 
costs  to  abide  the  event  of  the  action. 

MASON,  J.,  delivered  an  opinion  in  which  he  held  that  the 
commission  was  defective  because  it  was  not  sealed ;  that  the 
oath  administered  by  the  commissioner  to  the  witnesses  was  in- 
sufficient, and  that  the  commission  was  irregularly  issued,  be- 
cause the  order  for  it  was  not  filed. 

GRAY,  J.,  concurred. 

New  trial  granted,  costs  to  abide  the  event  of  the  action. 
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^**        ^4 

Supreme  Court,  Brooklyn  Special  Term  ;  March,  1857. 

** 

ACTION  FOR  LIBEL. — RULES  OF  PLEADING. 

It  is  not  necessary  in  a  complaint  for  libel  to  set  out  the  whole  of  the  obnoxious 
publication,  but  the  pleader  may  extract  only  particular  passages  complained  of, 
provided  their  sense  be  clear  and  distinct 

The  Code  haa  dispensed  with  the  necessity  of  stating  in  a  complaint  for  libel,  by 
way  of  inducement,  extrinsic  facts  necessary  to  show  the  application  of  the 
words  charged  to  the  plaintiff. 

But  it  is  still  necessary  to  aver  by  way  of  inducement  any  extrinsic  facts  neces- 
sary to  show  the  words  charged  to  be  libellous. 

Motion  to  make  a  complaint  more  definite  and  certain. 

This  was  an  action  for  libel.  The  complaint  was  as  follows : — . 

TITLE  OF  THE  CAUSE. 

The  complaint  of  Erastus  D.  Culver,  plaintiff  in  this 
action,  against  the  defendant,  Isaac  Van  Anden,  respectfully 
shows  to  this  court : — 

1.  That  at  the  time  of  the  uttering  and  publishing  of  the  several 
libellous  articles  hereinafter  set  forth,  the  plaintiff  was  and  still  is 
the  City  Judge  of  the  Brooklyn  City  Court,  and  was  then  and  still 
is  holding  said  office,  and  discharging  its  duties;  that  the  said 
defendant  then  was  and  still  is  the  publisher  and  proprietor  of 
a  certain  daily  newspaper  called  the  "  Brooklyn  Daily  Eagle," 
printed  and  published  in  the  city  of  Brooklyn,  in  said  county ; 
and  being  such  publisher  and  proprietor,  he,  the  said  defendant, 
well  knowing  the  premises,  but  intending  to  injure  and  scandal- 
ize said  plaintiff,  and  to  bring  him  into  reproach  among  the 
people  of  said  city,  on  or  about  the  21st  day  of  January,  1857, 
at  the  city  aforesaid,  published  in  said  newspaper  a  certain  false, 
malicious,  and  defamatory  libel  of  and  concerning  said  plaintiff, 
in  the  words  following,  that  is  to  say  : — "  There  is  not  a  human 
being  in  Kings  county  who  looks  upon  Culver"  (meaning  said 
plaintiff)  "  with  any  feeling  of  confidence.  He"  (meaning  said 
plaintiff )  "  is  universally  and  justly  regarded  as  a  creature, 
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whose  natural  path  of  duty  is  to  crawl  through  the  crooked, 
slimy  labyrinths  of  politics,  and  to  do  such  dirty  work  as  no- 
body else  can  stoop  to. 

"  Since  his"  (said  plaintiff  meaning)  "  elevation  to  the  bench 
of  the  City  Court,  the  character  of  that  establishment"  (meaning 
said  Brooklyn  City  Court)  "  has  been  a  reflex  of  the  character 
of  the  incumbent.  Its  machinery  has  been  prostituted  to  the 
basest  uses ;  instead  of  feeling  the  dignity  of  the  position,  he" 
(meaning  the  said  plaintiff)  "  dragged  it"  (the  said  City  Court 
meaning)  "  down  to  his  own  level  like  the  perfumed  porcine 
quadruped,  who  would  return  to  her  wallowing  in  the  mire,  no 
matter  how  thoroughly  scrubbed  and  curried." 

2.  For  a  further  cause  of  action,  the  plaintiff  avers  that  the 
said  defendant,  intending  as  aforesaid,  published  in  said  news- 
paper, on  or  about  the  28th  day  of  January,  1857,  and  caused 
to  be  sent  forth  therein  a  certain  other  false,  malicious,  and  de- 
famatory libel  of  and  concerning  the  said  plaintiff  in  the  words 
and  figures  following,  to  wit : — 

"  They"  (meaning  the  readers  of  said  newspaper)  "  will  see  in 
those  acts"  (meaning  certain  bills  drawn  and  pending  before  the 
Legislature  of  this  State)  "  the  designs  of  the  individual"  (mean- 
ing said  plaintiff)  "  who  now  prostitutes  the  City  Court"  (mean- 
ing the  Brooklyn  City  Court,  of  which  the  plaintiff  was  then  and 
still  is  the  judge)  "to  be  the  tool  of  political  tricksters,  and  make 
it  a  gag  and  handcuff  to  stuff  in  the  mouth  and  tie  the  hands  of 
any  public  officer  who  may  stand  in  the  way  of  hungry  office- 
beggars.  This  man  Culver"  (meaning  said  plaintiff)  "  is  now 
busily  engaged  in  having  himself  constituted  sole  dictator  of 
Brooklyn,  by  usurping  the  functions  of  every  public  body  within 
the  city. 

"  There  is  not  a  human  being  in  the  city"  (meaning  the  city 
of  Brooklyn,  where  the  plaintiff  then  lived  and  still  lives)  "  who 
has  faith  in  his"  (said  plaintiff  meaning)  "  political  integrity,  or 
even  can  give  him"  (the  said  plaintiff  meaning)  "  credit  for  the 
commonest  sense  of  decency,  or  regard  for  the  opinion  of  the 
community.  Not  the  lowest  degree  of  soddened  idiocy  could 
pin  its  faith  to  such  an  idol"  (meaning  said  plaintiff). 

3.  And  for  a  further  cause  of  action,  the  plaintiff  avers  that 
said  defendant  intending  as  aforesaid,  published  in  said  news- 
paper, on  or  about  the  30th  day  of  January,  1857,  in  said  city, 
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and  caused  to  be  sent  forth  in  same,  a  certain  other  false,  malr 
cious,  and  defamatory  libel,  of  and  concerning  the  said  plaintiff, 
in  the  words  and  figures  following,  to  wit : — 

"  It  would  be  a  relief  to  this  community  to  abolish  it"  (mean- 
ing the  Brooklyn  City  Court,  of  which  plaintiff  was  then  and 
still  is  judge)  "  forthwith.  We  do  not  wish  to  make  war  on  in- 
dividuals, but  when  they  attempt  to  convert  the  machinery  of  a 
court  to  base  purposes,  and  endeavor  to  usurp  unheard-of  pow- 
ers, and  perpetrate  a  wholesale  foray  on  the  treasury,  in  the 
most  shameless  and  indecent  manner,  they  become  a  plague  as 
grievous  as  the  vermin  of  Egypt,"  meaning  and  intending 
thereby  to  charge  that  the  said  plaintiff,  as  such  city  judge, 
had  wickedly  and  corruptly  attempted  to  convert  said  court  to 
base  and  corrupt  purposes,  and  that  said  plaintiff  had  corruptly 
attempted  to  usurp  unheard-of  powers,  as  such  judge,  and  had 
corruptly  and  fraudulently  attempted  to  get  money  from  the 
public  treasury  in  a  shameless  and  indecent  manner. 

By  reason  of  which  said  several  publications,  by  said  defend- 
ant as  above  set  forth,  the  said  plaintiff  has  been  injured  and 
sustained  damage. 

Wherefore  plaintiff  demands  judgment  against  the  said  de- 
fendant for  the  sum  of  ten  thousand  dollars  damages,  besides 
costs. 

JAMES  J.  LOWBIE,  PltjjTs  Attfy. 

The  defendant  now  moved  for  an  order  requiring  the  plaintiff 
to  make  his  complaint  more  definite  and  certain  in  the  following 
particulars : — 

1.  By  setting  forth  in  the  second  cause  of  action  the  bills 
pending  in  the  Legislature  referred  to  therein,  or  the  purport  of 
the  same. 

2.  By  setting  forth  before  the  words  alleged  to  have  been 
published,  as  set  forth  in  the  third  cause  of  action,  matters  to 
show  the  application  of  those  words  to  the  City  Court  of  Brook- 
lyn, and  to  show  the  meaning  or  application  of  the  words  so 
published. 

J.  A.  Lott,  for  the  motion. 

The  plaintiff  in  person,  opposed. — I.  The  first  amendment 
asked  by  defendant  is  wholly  unnecessary.  It  is  of  no  conse- 
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quence  what  the  bills  alluded  to  as  pending  before  the  Legisla- 
ture were.  The  design  imputed  to  the  plaintiff  in  those  bills 
forms  no  part  of  the  libellous  charge  in  the  second  count.  They 
were  mentioned  only  as  introductory  to  and  connected  with  the 
word  "  individual1''  to  whom  the  libellous  matter  referred.  The 
libel  charged  relates  not  to  those  bills  or  plaintiff's  "  design"  in 
them,  but  to  his  connection  with  the  City  Court  and  to  his  acts 
on  the  bench.  Hence  it  would  be  a  work  of  supererogation  to 
set  forth  those  bills  or  their  purport,  as  they  could  in  no  event 
justify,  explain,  or  palliate  the  libel.  Moreover,  if  those  bills, 
or  plaintiff's  connection  with  them,  furnish  any  excuse  for  pub- 
lishing what  is  prima  facie  a  libel,  it  is  for  the  libeller  and  not 
the  plaintiff,  to  set  them  forth. 

II.  The  second  amendment  asked  is  also  wholly  unnecessary. 
The  word  "  it"  in  that  count  is  alleged  to  mean  the  Brooklyn 
City  Court,  and  if  that  is  denied  in  the  answer,  the  plaintiff 
must  prove  the  meaning  or  the  application.  The  plaintiff  in  an 
action  for  a  libel  is  no  more  bound  to  set  forth  the  whole  article, 
of  which  the  libellous  words  form  a  part,  than  is  the  plaintiff  in 
an  action  for  slander  required  to  set  forth  the  whole  conversa- 
tion, of  which  the  slanderous  words  are  a  part.  This  is  never 
done  in  either.  It  would  be  requiring  the  party  to  set  forth  his 
evidence  in  addition  to  his  cause  of  action.  So  far  from  this, 
the  plaintiff  is  at  liberty  to  restrict  his  claim  for  damages  to  a 
particular  part  of  a  libellous  article,  and  on  the  trial  to  limit  it 
to  only  a  part  of  the  matter  charged  in  his  complaint  (Gould  a. 
Weed,  12  Wend.,  12).  The  meaning  and  application  of  the 
words  in  that  count  cannot  be  mistaken. 

BIRDSEYE,  J. — I  can  see  no  good  reason  for  requiring  the  plain- 
tiff to  set  forth  in  his  complaint  the  bills,  or  the  purport  of  the 
bills,  pending  before  the  Legislature,  and  referred  to  at  the  com- 
mencement of  the  alleged  libellous  matter  set  forth  in  the  sec- 
ond cause  of  action.  The  libellous  matter  in  that  count,  or  cause 
of  action,  is  that  which  follows  the  word  "  prostitutes  ;"  and  it 
depends  upon  that  word,  and  not  upon  the  previous  word  "  de- 
signs." It  seems  to  me  the  reading  of  the  sentence  should  clearly 
be,  that  the  plaintiff  prostitutes  the  City  Court  to  be  the  tool, 
&c.,  not  that  he  designs  it  to  be  the  tool,  &c.  It  does  not  seem 
to  me  to  be  the  natural  or  proper  construction  of  the  charge 
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made  against  the  plaintiff,  that  the  readers  of  the  defendant's 
paper  will  see  in  the  acts  or  bills  pending  before  the  Legisla- 
ture, that  it  is  the  design  of  the  plaintiff  that  the  City  Court 
shall  be  the  tool  of  tricksters,  &c.  But  rather :  that  in  those 
acts,  the  readers  will  see  the  designs  of  the  individual  there  re- 
ferred to.  What  those  designs  are,  or  to  what  they  relate,  the 
charge  does  not  disclose.  But  it  proceeds  to  point  out  the  indi- 
vidual who  is  alluded  to ;  and  he  is  averred  to  be  the  individual 
who  now  prostitutes  the  City  Court,  to  be  the  tool  of  political 
trickstei-s,  and  (who  being  understood)  makes  it  a  gag  and  hand- 
cuff, &c.  It  is  for  this  description  of  him  that  the  action  is 
brought,  and  in  the  description  the  libel  is  to  be  found.  What- 
ever designs  on  his  part  were  to  be  seen  from  the  acts  alluded 
to,  they  are  not  averred  by  the  pleader,  and  do  not  seem  from 
the  terms  quoted  from  defendant's  paper  to  relate  to  the  City 
Court,  or  to  his  conduct  therein.  It  is  not  certain  that  the  first 
part  of  this  sentence  might  not  have  been  omitted  entirely. 
Doubtless  the  general  rule  is,  that  in  declaring  for  a  libel,  the 
whole  assertion  charged  as  libellous  should  be  given  ;  and  that 
sentence  should  not  be  divided.  But  when,  as  would  seem  to 
be  the  case  here,  the  libel  is  in  the  mere  descriptio personce,  and 
not  in  the  main  averment  of  the  sentence,  I  do  not  see  why  the 
allegation  of  the  pleader  may  not  be  made  to  correspond  to  the 
fact.  The  general  rule  is  clear  that  it  is  not  necessary,  in  a  case 
of  libel,  to  set  out  the  whole  of  the  obnoxious  publication. 
Starkie  says  it  is  sufficient  to  extract  the  obnoxious  passages, 
provided  their  sense  be  clear  and  distinct  (1  Siarkie  on  Slan- 
der, 380) ;  and  it  is  added,  on  the  authority  of  Chief-justice 
Abbott,  in  Buekingham  v.  Murray  (2  Carr.  &  /*.,  46),  that  it  is 
not  necessary  to  set  out  another  part  of  the  publication  to  which 
the  libellous  passage  refers,  provided  the  part  which  is  set  out 
be  in  itself  distinct  and  intelligible. 

It  may  be  added,  that  the  motion  as  to  the  second  cause  of 
action  seems  also  to  be  unnecessary.  The  sentence  itself  shows 
that  the  acts  which  it  is  asked  that  the  plaintiff  be  compelled 
to  set  out  in  his  complaint,  had  been  previously  referred  to  by 
the  defendant  in  the  article  from  which  this  sentence  is  an  ex- 
tract. They  are  spoken  of,  as  "  those  acts,"  meaning,  evidently, 
acts  previously  described.  If  so,  they  will  be  known  with  suffi- 
cient certainty  upon  the  trial.  For  the  general  rule  is,  as  was 
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said  by  the  same  learned  judge  in  Cooke  v.  Hughes  (Ryan  cfc 
Moody,  112),  that  the  defendant  has  a  right  to  have  the  whole 
of  the  publication  read  from  which  the  passages  charged  as 
libellous  are  extracts.  The  reason  is  obvious.  He  is  entitled  to 
show  by  the  whole  context  that  the  words  alleged  to  be  libellous 
were  not,  in  fact,  used  in  an  actionable  sense.  And  this  rule 
has  been  carried  so  far  that  where  a  letter  of  the  defendant's  was 
read,  which  referred  to  an  account  of  the  transaction  related  in 
a  newspaper,  that  newspaper  was  held  to  be  evidence  (Weaver 
v.  Lloyd,  1  Carr.  &  P.,  295). 

The  second  branch  of  the  motion  relates  to  the  third  cause  of 
action  set  forth  in  the  complaint.  There  can  be  no  doubt  that 
this  count  would  have  been  defective  according  to  the  law  as  it 
stood  before  the  Code,  and  as  it  was  laid  down  in  the  case  of 
Miller  v.  Maxwell  (16  Wend.,  9). 

In  that  case  it  was  held,  as  it  had  been  often  held  before,  that 
where  a  publication,  in  its  nature  libellous,  does  not  on  its  face 
point  to  any  particular  individual  as  the  person  libelled,  the 
person  bringing  suit  on  account  of  such  publication,  to  maintain 
his  action,  must  allege,  by  way  of  inducement,  such  extrinsic 
facts  and  circumstances  as  that  when  read  in  connection  with 
the  libellous  publication,  and  the  inuendoes  connecting  the  pub- 
lication with  the  introductory  matter,  the  conclusion  will  be  in- 
evitable in  the  mind  of  the  reader  that  the  plaintiff  is  intended 
to  be  slandered. 

The  charge  counted  on  in  this  third  cause  of  action  is  precisely 
of  this  character.  It  does  not  refer  to  the  plaintiff  by  name. 
It  does  not  point  to  any  particular  individual.  At  common  law, 
averments  must  have  been  added  to  show  the  application  of  the 
charge  to  the  plaintiff;  but  by  section  164  of  the  Code  this  rule 
is  changed,  and  for  the  very  purpose  of  dispensing  with  these 
averments.  It  is  now  not  necessary,  in  an  action  for  libel  or 
slander,  to  state  in  the  complaint  any  extrinsic  facts,  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  defam- 
atory matter  out  of  which  the  cause  of  action  arose  ;  but  it 
is  sufficient  to  state  generally  that  the  same  was  published  or 
spoken  concerning  the  plaintiff ;  and  if  such  allegation  be  con- 
troverted, the  plaintiff  is  bound  to  establish,  on  the  trial,  that 
it  was  so  published  or  spoken.  In  Pike  v.  Van  Wormer  (5  How. 
Pr.  R.,  174),  it  was  said  that  this  section  was  enacted  in  order 


NEW-YORK.  381 


Culver  a.  Van  Anden. 


to  obviate  the  difficulty  occasioned  by  the  rule  as  stated  in  Mil- 
ler v.  Maxwell.  From  the  principles  laid  down  in  that  case  by 
Judge  Willard,  and  also  by  Judge  Harris  in  the  same  case,  on 
a  subsequent  occasion  (6  /&.,  100,  101),  and  also  by  Judge  Duer 
and  his  associates,  in  Fry  v.  Bennett  (5  Sandf.  S.  C.  7?.,  66,  67), 
which  need  not  be  repeated  here,  the  second  branch  of  the  de- 
fendant's motion  is  unwarranted.  The  Code  now  says  it  shall 
be  sufficient  to  state  generally  that  the  defamatory  matter  was 
published  concerning  the  plaintiff,  and  without  averring  extrinsic 
facts  to  show  its  application  to  him.  If  that  allegation  is  denied, 
it  must  be  proved  on  the  trial.  The  court  has  no  power  to  change 
the  rule  contained  in  the  statute ;  or  to  say  that  the  plaintiff 
must  set  forth  matters  which  show  the  application  of  the  libel- 
lous words  to  the  City  Court  of  Brooklyn.  To  show  that  would 
only  furnish  ground  for  concluding  that  the  words  were  appli- 
cable to  the  plaintiff,  who  was  the  judge  of  that  court.  That 
indirect  process  is  now  wholly  done  away  with.  It  is  now  suffi- 
cient to  say  the  charge  was  made  concerning  the  plaintiff. 

So  far  as  the  second  branch  of  the  motion  demands  an  expla- 
nation of  the  meaning  of  the  words  charged  as  libellous,  it  stands 
upon  a  different  footing.  The  rule  on  that  subject  is  not  affect- 
ed by  section  164  of  the  Code.  Wherever  it  was  necessary  be- 
fore the  Code  to  aver  extrinsic  facts  to  show  the  meaning  of  the 
alleged  defamatory  matter,  it  is  necessary  still  (see  cases  cited 
above).  But  such  averments  were  never  necessary  when  the 
words  were  actionable  in  themselves ;  that  is,  when  they  con- 
veyed a  clear  and  direct  imputation  of  a  slanderous  character. 
It  was  only  when  the  words  were  ambiguous,  that  they  were  to 
be  aided  by  averring  extrinsic  facts. 

If  the  application  of  the  words  charged  in  the  third  count  to 
the  plaintiff  be,  as  it  must  be,  taken  as  sufficient,  I  think  a  pe- 
rusal of  the  count  will  show  that  there  is  no  ambiguity  in  the 
words  used,  and  no  want  of  certainty  in  respect  to  the  imputation 
intended  to  be  conveyed. 

The  motion  must  be  denied,  with  $10  costs. 


382  ABBOTTS'  PRACTICE  REPORTS. 

Walter  a.  Post 

WALTER  a.  POST. 

New  York  Superior  Court ;  General  Term,  February,  1857. 

INJURY  TO  BUILDINGS. — ACTION  BY  TENANTS. — EVIDENCE. — MEAS- 
URE OF  DAMAGES. 

Of  the  rules  of  evidence  applicable  in  an  action  by  the  tenant  of  a  building  against 
the  owner  of  adjoining  premises,  to  recover  for  injuries  to  plaintiffs  building  in 
consequence  of  excavations,  «fcc.,  negligently  made  by  defendant  on  his  own 
premises. 

In  an  action  by  the  tenant  of  a  building  against  the  owner  of  adjoining  premises 
to  recover  for  injuries  to  plaintiff's  building,  through  the  removal  of  the  divis- 
ion wall  by  defendant,  it  is  a  sufficient  defence  to  prove  words  or  acts  of  plain- 
tiff from  which  a  consent  on  the  part  of  plaintiff  to  the  removal  of  the  wall  may 
be  inferred. 

It  is  erroneous  in  such  case  for  the  judge  to  refuse  to  charge  the  jury  that  it  is 
not  necessary  for  the  defendant  to  prove  an  express  consent ;  and  for  him  to 
charge  that  he  must  prove  "  a  clear  and  express  consent." 

A  license  may  be  proved  by  parol ;  and  it  may  not  only  be  inferred 'from  the  acts 
of  the  parties  in  connection  with  the  silent  acquiescence  of  the  plaintiff,  but 
such  acquiescence  may  enure  as  a  license  by  estoppel  when  the  other  requisites 
to  create  an  estoppel  in  pais  concur. 

A  tenant  for  a  term  of  years,  injured  in  his  possession  by  excavations,  <fec.,  made 
in  a  wrongful  manner  by  the  owner  of  adjoining  premises,  is  entitled  to  be  com- 
pensated for  all  the  injury  done  to  his  possession  ;  and  in  ascertaining  this  the 
expense  necessary  to  restore  the  building  to  a  state  such  as  would  make  that 
possession  as  beneficial  to  the  tenant  as  it  was  before  the  trespass  was  commit- 
ted, should  be  allowed. 

But  such  allowance  should  not  exceed  the  value  of  plaintiff's  term,  taking  into 
view  the  rent  reserved. 

But  where  in  an  action  for  such  a  trespass  it  appears  that  by  the  terms  of  the 
tenancy  the  plaintiff  is  bound  to  make  repairs,  and  to  restore  the  premises  to 
the  landlord  at  the  end  of  the  term  in  as  good  a  condition  as  when  they  were 
leased,  then  the  defendant  is  bound  to  enable  the  plaintiff  to  put  the  building 
in  as  good  a  condition  as  it  was  when  the  trespass  was  committed. 

In  what  cases  loss  of  expected  profits  may  be  recovered  for,  in  such  an  action. 

Appeal  from  a  judgment  in  favor  of  plaintiff  upon  a  verdict. 

The  complaint  in  this  action  alleged  that  the  plaintiff  was 
the  lessee  of  a  house  and  premises  in  the  city  of  New  York 
for  the  term  of  eight  years,  from  May  1,  1852,  and  that  since 
that  date  he  had  used  and  occupied,  and  still  used  and  occu- 
pied, the  first  floor  as  a  merchant  tailor's  store ;  and  that  he 
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also  used  and  occupied  during  the  same  period  the  yard  and 
rear  part  of  the  said  premises,  and  had  hired  and  rented  the 
basement  to  other  persons,  who  used  and  occupied  them  for 
various  purposes. 

It  then  alleged  that  on  or  about  June  15, 1856,  the  defendant, 
by  himself  and  his  agents,  workmen,  &c.,  &c.,  broke  down  and 
destroyed  the  southerly  wall  of  the  building,  inserted  beams 
into  the  house,  and  £ug  up  the  earth  in  the  yard  and  carried 
away  portions  thereof,  and  built  a  wall  upon  the  premises ; — 
entered  the  hall  of  the  house  and  into  the  basement,  and  did 
various  other  injuries,  which  it  is  unnecessary  here  to  state  in  de- 
tail ;  and  did  thereby  greatly  obstruct  the  ingress  and  egress  of 
the  plaintiff's  customers,  and  did  prevent  many  customers  from 
entering,  and  did  compel  the  plaintiff  to  abandon  his  residence 
in  the  said  house,  and  subjected  him  to  various  and  heavy  ex- 
penses, and  continued  in  the  commission  of  the  said  trespasses 
for  three  months  from,  &c.,  &c. 

That  the  plaintiff  had  been  thereby  deprived  of  the  use  of  his 
house,  &c.-,  for  the  period  of  three  months,  and  had  lost  and 
been  deprived  of  sums  of  money  due  for  the  rent  of  divers  por- 
tions of  the  premises ;  and  the  goods,  &c.,  were  much  injured 
by  dust  and  exposure;  the  plaintiff's  trade  was  injured,  his 
profits  diminished,  <fcc.,  &c.,  to  his  damage  $5000. 

The  answer  of  the  defendant  set  up  title  in  the  adjoining  lot ; — 
the  plaintiff's  arrangements  and  contracts  for  building  thereon ; — 
the  discovery  on  the  removal  of  the  defendant's  old  building ; — 
that  the  foundation  wall  was  one-half  upon  each  lot,  so  that,  be- 
low the  surface,  it  supported  the  walls  of  both  buildings  ; — that, 
on  notice  to  the  plaintiff,  and  a  proposal  by  the  plaintiff  that  he 
would  remove  the  old  wall,  and  erect  a  new  wall  upon  the  lot 
occupied  by  the  plaintiff  sufficient  to  support  the  plaintiff's  build- 
ing, and  would  also  restore  the  basement  of  the  plaintiff's  house 
to  its  original  condition  within  a  reasonable  time,  and  in  the 
mean  time  would  shore  up  and  sustain  the  plaintiff's  said  build- 
ing, the  defendant  expressed  his  satisfaction,  and  desired  that 
the  same  be  done  as  soon  as  practicable.  It  then  averred  the 
careful  and  proper  performance  of  the  work  at  large  expense, 
and  claims  that,  as  it  was  done  at  the  plaintiff's  request,  when, 
as  averred,  it  was  his  duty  to  do  the  same  himself,  he  was  justly 
indebted  to  the  defendant  therefor. 
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In  relation  to  the  excavation  of  the  yard,  the  answer  averred 
notice  to  the  plaintiff,  and  claimed  that  it  was  his  duty  to  sup- 
port the  earth,  and  prevent  its  falling  into  the  excavation  there 
made  on  the  defendant's  lot  only.  It  also  alleged  his  neglect 
to  do  so ; — that  the  earth  in  consequence  fell  in  and  upon  the 
defendant's  lot  to  his  damage,  &c. ;  and  that  as  to  the  basement, 
the  injury,  if  any,  was  to  the  tenants  and  not  to  the  plaintiff. 

The  answer  denied  the  other  allegations^ 

To  so  much  of  the  answer  as  alleged  any  request  by  the  plain- 
tiff, and  to  all  that  is  alleged  as  a  ground  of  any  counter-claim, 
the  plaintiff  replied  by  a  general  denial. 

There  were  other  allegations  in  the  pleadings ;  but  enough  is 
here  stated  to  make  the  questions  raised  on  the  appeal  intelli- 
gible. 

To  various  rulings  on  the  trial  exception  was  taken  by  the  de- 
fendant, which  are  sufficiently  explained  in  the  opinion  of  the 
court. 

E.  J.  Phelps,  for  the  appellant. 
James  W.  Gerard,  for  the  respondent. 

BY  THE  COURT* — WOODRUFF,  J. — On  the  trial  of  this  cause 
the  plaintiff  called  a  witness  and  examined  him  respecting  the 
description  of  the  building  occupied  by  the  plaintiff,  its  interior 
arrangements,  its  condition,  occupation,  and  manner  of  use  at, 
and  immediately  prior  to,  the  time  when  the  work  complained 
of  was  begun  by  the  defendant ;  and  the  witness  proceeded  to 
describe  particularly  the  excavation  made  by  the  defendant ; 
the  introduction  of  the  beams  into  the  basement  of  the  premises, 
when  they  were  put  in,  and  how  long  certain  of  the  alleged 
grievances  continued ;  and  was  proceeding  to  state  how  many 
beams  were  inserted,  their  height  and  their  position,  &c.,  when 
the  defendant's  counsel  objected  to  any  evidence  as  to  damages 
to  the  basement,  as  it  appeared  that  they  were  underlet,  and  his 
objection  being  overruled,  he  excepted. 

We  think  there  was  in  this  ruling  no  error.  Had  the  testi- 
mony tended  to  no  purpose  but  to  show  what  damages  the  ten- 
ants had  sustained,  the  objection  would  have  been  well  taken. 

*  Present,  Duer,  Bosworth,  and  Woodruff,  JJ. 
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But  the  testimony  was  a  part  of  the  history  of  the  defendant's 
acts  tending  to  the  injury  of  the  entire  building — it  was  a  part 
of  the  res  gestce — it  would  have  been  an  imperfect  and  unfair 
statement  of  the  transactions  to  state  that  the  defendant  removed 
the  foundation  wall,  without  at  the  same  time  stating  what  he 
did  to  sustain  the  wall  above,  and  how  he  did  it.  Its  imperfec- 
tions, or  its  only  partial  adequacy,  might  be  the  very  subjects 
for  the  consideration  of  the  jury ;  and  although  the  effect  of 
what  was  done,  upon  the  plaintiff  and  his  business,  was  the  ulti- 
mate end  and  object  of  the  investigation,  these  details  we  think 
clearly  relevant  and  proper. 

Besides,  although  the  basement  was  let  to  other  tenants,  the 
plaintiff  himself  occupied  the  rear  building,  and  there  was  a 
basement  hall  at  the  side  of  the  building,  across  which  the  beams 
were  inserted ;  and  it  appeared  that  this  hall  was  used,  as  well 
as  the  hall  on  the  first  story,  for  access  to  the  rear  building,  and 
for  various  other  purposes,  by  the  plaintiff  himself  and  his  fam- 
ily. Its  obstruction  was  therefore  an  immediate  injury  to  the 
plaintiff,  proper  to  be  considered  by  the  jury ;  and  a  staircase 
was  shown  to  have  been  removed,  which  led  from  that  basement 
hall  to  the  first  story,  which  the  plaintiff  occupied  as  a  store. 
If  there  was  any  evidence  given  subsequently,  which  tended  to 
show  the  damages  which  were  sustained  exclusively  by  the  ten- 
ants, no  objection  was  made,  and  the  attention  of  the  court  was 
in  no  wise  called  to  it.  The  general  objection  above  stated  can- 
not, we  think,  be  sustained. 

In  the  course  of  the  examination  of  another  witness,  another 
general  objection  was  stated  by  the  defendant's  counsel,  which 
appears  in  the  case  thus  :  "  the  defendant's  counsel  objected  to 
testimony  as  to  the  general  injury  to  the  walls  and  building," 
which  objection  was  overruled,  and  exception  taken. 

To  what  question  this  objection  was  addressed  does  not  ap- 
pear. The  testimony  of  the  witness  which  follows  immediately 
after  such  ruling  is  this :  "  The  water  was  running  down  the 
wall,  and  tubs  were  set  on  the  floor  to  catch  the  water."  The 
witness  was  describing  the  condition  of  the  building  after  the 
alleged  trespass. 

This  exception  was  not  urged  on  the  argument  of  the  appeal, 
and  we  do  not  discover  any  thing  in  it  which  requires  extended 
discussion.  If  we  regard  the  form  of  the  objection,  it  was 
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clearly  untenable.  The  general  injury  to  the  walls  and  building, 
in  connection  with  the  effect  of  that  injury  upon  the  plaintiff 
and  his  business,  were  (if  the  defendant's  acts  were  shown  to  be 
wrongful)  the  very  subject  of  inquiry.  Whether  and  to  what 
extent  the  plaintiff  should  be  allowed  for  cost  of  repairing  the 
injury,  was  another  and  distinct  question. 

What  the  defendant  meant  by  "general  injury"  is  not  very 
apparent.  If  he  intended  by  that  that  the  plaintiff's  counsel 
should  point  his  questions,  and  the  witness  address  his  answers 
to  a  distinct  specification  of  each  particular  place,  and  particu- 
larize wherein  the  premises  were  injured,  and  their  occupation 
rendered  less  valuable  to  the  plaintiff,  this  is  not  sufficiently  in- 
dicated by  the  objection. 

If  he  meant  that  the  injury  to  the  walls  and  building  could 
not  be  considered  by  the  jury  in  determining  how  far  the  occu- 
pation of  the  plaintiff  was  interfered  with  and  rendered  less  val- 
uable, it  was  clearly  untenable.  We  might  perhaps  say  that 
the  objection  was  too  vague  and  indefinite,  and  was  properly 
overruled  on  that  ground ;  but  we  do  not  perceive  how,  in  any 
aspect,  the  objection  could  be  sustained. 

Some  other  exceptions  were  taken  to  the  admission  of  evi- 
dence, and  an  exception  also  to  the  refusal  of  the  judge  to  order 
a  dismissal  of  the  complaint,  but  they  were  not  urged  on  the 
argument  of  the  appeal,  nor  referred  to  on  the  points  which  he 
submitted ;  and  we  may  dismiss  them  with  the  remark,  that  we 
concur  with  the  defendant's  counsel  in  the  opinion  that  they 
furnish  no  ground  for  a  reversal  of  the  judgment. 

It  is  stated  in  the  case  made  for  the  purposes  of  the  appeal, 
among  other  requests  made  by  the  counsel,  for  specific  instruc- 
tions to  be  given  by  the  court  in  the  charge  to  the  jury,  that  the 
defendant's  counsel  requested  the  judge  to  charge, — 

"  That  it  was  not  necessary  for  the  defendant  to  prove  the  ex- 
press consent  of  the  plaintiff  for  him  (the  defendant)  to  take 
down  and  remove  the  old  division  wall,  but  that  the  plaintiff's 
consent  might  be  inferred  from  his  acts ;  and  if  the  jury  be- 
lieved from  the  evidence  that  the  plaintiff  did  consent  to  the 
taking  down  and  removal,  &c.,  of  the  wall  by  the  defendant,  he 
cannot  recover  any  damages  therefor."  And  the  case  adds : 
"  But  his  honor  declined  so  to  charge,  and  instead  thereof  charged 
the  jury,  that  unless  the  defendant  had  proved  a  clear  and  ex- 
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press  consent  on  the  part  of  the  plaintiff  that  the  defendant  might 
remove  the  wall,  the  plaintiff  was  not  precluded  from  recovering 
in  this  action  any  damages  resulting  to  him  therefrom." 

To  this  is  also  added.  "  that  merely  submitting  to  its  being 
taken  down,  without  attempting  to  prevent  it,  from  an  errone- 
ous opinion  that  the  defendant  had  a  right  to  remove  it,  would 
be  no  bar  to  this  action.  If  there  was  a  clear  and  express  con- 
sent that  it  might  be  pulled  down,  there  can  be  no  recovery  in 
this  action  ;  but  unless  such  a  consent  was  given,  the  plaintiff  is 
entitled  to  recover." 

To  the  refusal  above  stated,  and  to  this  part  of  the  charge 
given,  as  stated,  "  instead  thereof  the  defendant's  counsel  ex- 
cepted."  A  slight  modification  of  this  part  of  the  charge  ap- 
pears in  a  subsequent  portion  thereof,  in  which  the  judge  appears 
to  have  said  :  "  If  the  jury  believe  that  it  was  clearly  and  dis- 
tinctly agreed  between  the  plaintiff  and  defendant  that  the  de- 
fendant might  remove  the  wall  and  insert  his  needles,  and  that 
he  should  restore  the  building  to  a  proper  condition,  there  can 
be  no  recovery  in  this  action."  And  again  it  is  added  :  "  But 
if  each  party  supposed  that  the  defendant  had  a  legal  right  to 
remove  the  wall  and  insert  his  needles,  and  the  defendant  did 
no  more  than  submit  to  what  he  at  the  time  supposed  he  could 
not  prevent,  and  had  no  right  to  object  to,  that  is  not  such  an 
assent  as  bars  his  right  to  recover." 

The  claim  set  up  in  the  defendant's  answer,  and  the  purpose 
and  tendency  of  much  the  greater  portion  of  the  testimony 
given  on  his  behalf,  were  to  show  that  the  plaintiff  not  only  ac- 
quiesced in  what  was  done  without  objection,  but  that  there  was 
a  mutual  understanding  between  him  and  the  defendant  amount- 
ing to  an  agreement  that  the  defendant  might  remove  the  wall, 
and  should  rebuild  it,  and  restore  the  plaintiff's  building  to  the 
condition  in  which  it  was  before  the  work  was  commenced.  The 
acts  of  botli  parties  were  relied  upon  (in  the  absence  of  the  tes- 
timony of  any  witness  who  heard  any  express  agreement),  as 
tending  to  show  that  such  an  agreement  existed;, and  it  was 
insisted  that  enough  was  proved  to  warrant  the  jury  in  finding 
that,  in  truth,  the  plaintiff  gave  a  sufficient  license  to  justify  the 
defendant  in  removing  the  wall,  and  sustaining  the  building  by 
beams  or  needles  in  the  manner  he  did. 

Were  there  nothing  in  the  charge  on  this  subject  other  than 
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the  instruction  above  recited,  that  "  if  the  jury  believed  that  it 
was  clearly  and  distinctly  agreed,"  &c.,  it  might  perhaps  be 
regarded  as  a  submission  to  the  jury  of  all  the  facts  and  circum- 
stances disclosed  by  the  evidence,  including  all  the  acts  of  the 
parties,  with  the  absence  of  any  objection  by  the  defendant,  and 
as  leaving  to  them  to  say  whether  such  an  agreement  existed, 
and  if  an  agreement  was  necessary  to  the  defendant's  protection 
in  the  sense  in  which  it  was  used  in  the  charge,  the  addition 
that  they  must  also  find  that  it  was  a  clear  and  distinct  agree- 
ment, would  not  be  material.  It  does  not  occur  to  us  that  in  ref- 
erence to  a  single  point  under  discussion,  any  thing  but  a  clear 
and  distinct  agreement  can  properly  be  called  an  agreement. 
But  although  this  latter  portion  of  the  charge,  as  well  as  the 
whole  current  of  the  evidence  received  from  the  defendant  on 
the  trial,  seems  to  us  to  indicate  that  the  judge  rightly  appre- 
ciated the  rule  which  undoubtedly  permits  the  jury  to  infer  the 
existence  of  an  agreement,  or  a  consent  from  the  acts  of  the  par- 
ties, or  other  circumstances,  though  no  witness  is  introduced  who 
can  testify  in  terms  to  an  express  agreement  or  consent,  yet  the 
refusal  to  charge  that  it  was  not  necessary  for  the  defendant  to 
prove  an  express  consent,  but  that  such  consent  might  be  infer- 
red from  his  acts,  remains  in  the  case  not  only  unexplained  and 
unqualified,  but  is  followed  by  the  instruction  that  unless  a  clear 
and  express  consent  was  proved,  the  plaintiff  is  not  precluded,  &c. 

We  all  concur  in  saying  that  if  the  jury  should  find  from  the 
evidence  that  the  plaintiff  actually  consented  to  the  acts  of  which 
he  now  complains  as  a  trespass  upon  his  premises,  he  is  not  en- 
titled to  recover  from  the  defendant.  A  license  is  always  a  suf- 
ficient justification  of  a  trespass,  and  the  books  are  fall  of  plead- 
ings and  precedents,  in  which  it  is  treated  as  a  complete  defence. 
And  we  are  equally  clear  that  a  license  not  being  required  to 
be  in  writing,  it  may  be  proved,  like  any  other  similar  fact,  by 
showing  express  words  of  license,  or  by  proof  of  the  acts  of  the 
parties,  and  other  circumstances,  from  which  the  jury  may  infer 
that  the  plaintiff  consented  to  the  alleged  trespasses. 

"We  also  think  that  the  further  instruction  above  recited,  that 
merely  submitting  to  the  taking  down  of  the  wall  from  an  erro- 
neous opinion  that  the  defendant  had  a  right  to  remove  it,  would 
be  no  bar  to  the  action — which  was  somewhat  more  explicitly 
repeated  as  not  warranting  the  inference  that  the  plaintiff  as- 
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sented  to  what  was  done,  if  each  party  supposed  the  defendant 
had  a  legal  right  to  do  what  he  did — if  not  clearly  erroneous, 
was  calculated  to  mislead  the  jury. 

There  may  undoubtedly  be  a  submission  to  a  wrong  done  un- 
der the  assertion  of  a  right,  and  in  spite  of  the  plaintiff's  dis- 
satisfaction— a  silence  where  remonstrance  is  seen  to  be  futile — 
which  could  in  no  wise  be  regarded  as  either  license  or  assent. 
But,  on  the  other  hand,  a  standing  by,  without  objection,  when 
a  trespass  is  committed,  by  one  who  is  at  the  time  acting  not 
wilfully,  but  in  the  belief  that  he  is  doing  what  he  has  a  right 
to  do,  may  and  often  will  in  legal  effect  operate  as  a  license.  It 
is  such  an  acquiescence  as  estops  a  party  afterwards  to  com- 
plain of  the  trespass,  when  the  other  party  acts  in  known  re- 
liance thereon.  This  subject  is  noticed  in  the  opinion  of  this 
court  in  the  case  of  Miller  a.  Davis  at  the  February  general 
term,  1856. 

A  license  may  be  given  and  proved  by  parol ;  and  it  may  not 
only  be  inferred  from  the  acts  of  the  parties  in  connection  with 
the  silent  acquiescence  of  the  plaintiff,  but  such  acquiescence 
may  enure  as  a  license  by  estoppel,  when  the  other  requisites  to 
create  an  estoppel  in  pals  concur :  and  we  are  not  aware  that  in 
either  case  the  ignorance  of  the  plaintiff  of  his  legal  rights  can 
alter  the  effect  or  prejudice  the  defendant 

We  might  dispose  of  the  present  appeal  without  examining 
the  other  questions  discussed  on  the  argument ;  but  it  may  be 
important  for  the  purposes  of  the  new  trial,  which  must  be  or- 
dered, that  they  should  be  disposed  of. 

The  defendant  requested  the  judge  to  charge  that  the  plaintiff 
could  not  recover  for  injuries  to  the  freehold,  because  there  is 
no  allegation  in  the  complaint  that  he  (the  plaintiff)  is  responsi- 
ble to  the  owner  of  the  freehold  for  injuries  to  the  premises 
committed  during  the  continuance  of  the  plaintiff's  term.  And 
the  case  states  that  his  honor  declined  so  to  charge,  otherwise  in 
respect  thereto  than  is  contained  in  the  charge  actually  given, 
viz. :  "  With  respect  to  injuries  to  the  building  itself,  the  plain- 
tiff is  entitled  to  recover  what  it  would  cost  to  put  it  in  a  suita- 
ble position  for  the  use  before  made  of  it."  "  That  the  plaintiff' 
would  be  entitled  to  recover  sufficient  to  put  the  building  in  as 
good  condition  as  when  he  hired  it,  natural  wear  and  tear  ex- 
cepted." 
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The  want  of  harmony  between  these  two  propositions  suggests 
the  doubt  whether  in  making  up  the  case  some  mistake  has  not 
occurred  which  was  not  corrected  on  the  settlement ;  and  this 
doubt  is  strengthened  by  another  statement  in  the  case,  which, 
if  true,  would  show  that  the  plaintiff's  lease,  with  the  covenants 
therein,  was  not  given  in  evidence  at  all  on  the  trial ;  and  that 
the  covenants  therein,  which  it  is  claimed  made  it  the  duty  of 
the  plaintiff  to  repair,  were  not  even  offered  in  evidence  by  the 
plaintiff.  The  plaintiff  had  been  in  the  occupation  of  the  prem- 
ises for  more  than  two  years  when  the  alleged  trespasses  were 
committed.  We  cannot  think  that  the  plaintiff  claimed,  or 
the  judge  intended  to  be  understood,  that  under  any  view  of  the 
plaintiff's  duty  to  his  landlord  he  could  recover  for  any  thing 
more  than  the  injury  done  to  the  building  by  the  defendant.  In 
respect  to  this  item,  all  that  he  could  ask  was  an  amount  suffi- 
cient to  put  the  building  in  as  good  a  condition  as  it  was  before 
the  trespass  was  committed.  The  defendant  was  not  bound  to 
answer  for  injuries  sustained  in  any  manner,  whether  by  natural 
wear  or  otherwise,  during  the  previous  two  years. 

In  regard,  however,  to  the  question  raised  by  the  defendant's 
request,  we  apprehend  there  is  no  doubt  about  the  true  rule.  As 
tenant  for  a  term  of  years,  the  plaintiff  had  a  right  to  be  com- 
pensated for  all  the  injury  done  to  his  possession ;  and  in  ascer- 
taining this,  the  expense  necessary  to  restore  the  building  to 
such  a  state  as  would  make  that  possession  as  beneficial  for  the 
purposes  of  the  tenant  as  it  was  before  the  trespass  was  commit- 
ted, should  be  allowed ;  but  with  this  limitation,  that  such  allow- 
ance should  not  exceed  the  value  of  the  plaintiff's  term,  inclu- 
ding the  rent  he  was  bound  to  pay.  The  limitation  stated  is 
necessary,  for  if  the  defendant  had  torn  down  the  entire  build- 
ing, or  otherwise  driven  the  plaintiff  therefrom,  he  could  (apart 
from  the  question  whether  exemplary  damages  should  be  al- 
lowed) only  recover  the  value  of  that  possession  of  which  he  was 
deprived. 

Had  it  appeared,  however,  that  by  the  terms  of  the  tenancy, 
the  plaintiff  was  bound  to  make  repairs  and  restore  the  premises 
to  the  landlord  at  the  end  of  the  term  in  as  good  condition  as 
when  they  were  leased,  then  the  defendant  was  liable  to  make 
good  all  the  injury  caused  by  the  trespass,  and  enable  the  plain- 
tiff to  put  the  building  in  as  good  condition  as  it  was  when  the 
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trespass  was  committed.  We  incline  to  the  opinion  that  the 
allegations  in  the  complaint  are  sufficient  to  entitle  the  plaintiff 
to  show  that  such  were  the  terms  of  his  lease,  and  claim  dam- 
ages accordingly,  and  that  the  question  appertains  to  the  measure 
of  damages ;  and  yet  the  question  is  not  free  from  doubt.  There 
is  not  only  no  averment  that  the  plaintiff  was  bound  to  repair, 
but  it  is  not  even  stated  that  he  was  put  to  any  expense  in  re- 
pairing, or  that  he  made  any  repairs.  The  doubt,  if  any  there 
be,  on  the  sufficiency  of  the  complaint  in  this  respect,  can  easily 
be  removed  by  amendment,  which  would  probably  have  been 
allowed  on  the  trial  had  it  been  sought  by  the  plaintiff's  coun- 
sel. He  may  perhaps  be  advised  to  seek  such  amendment  be- 
fore another  trial. 

The  defendant  insisted  on  the  trial  that  the  plaintiff  could  not 
recover  for  damages  sustained  by  loss  of  business,  because  he 
had  given  no  evidence  of  any  such  loss ;  and  the  counsel  on 
the  argument  of  the  appeal  add,  as  a  further  reason,  that  such 
damages,  if  sustained,  are  too  remote  to  be  the  subject  of  re- 
covery. 

We  have  had  occasion  recently  to  consider  this  latter  proposi- 
tion in  the  case  of  St.  John  v.  The  Mayor,  argued  at  the  Decem- 
ber general  term,  and  decided  at  the  present  term  (February 
14th),  in  which  we  held  that  in  actions  to  recover  against  a  tort- 
feasor,  the  loss  of  profits  may  be  taken  into  view  in  estimating 
the  damages,  though  in  actions  for  a  breach  of  contract  the  gen- 
eral rule  is  otherwise.  (See  Fink  v.  Brown,  13  Wend.,  601  ; 
Fitch  v.  Livingston,  4  Sandf.,  514  ;  Wilkes  v.  The  Hungerford 
Market  Company,  2  Bing.  N.  C.,  281 ;  Iverson  v.  Moore,  1  Lord 
Raym.,  486  ;  La  Cour  v.  The  Mayor,  &c.,  3  Duer,  406.)  This 
does  not  necessarily  embrace  a  right  to  recover  purely  contin- 
gent or  speculative  profits,  but  will  warrant  the  recovery  for 
Buch  losses  as  are  proved  to  be  the  direct  consequence  of  the 
wrong  which  is  to  be  redressed. 

The  proof  on  the  subject  given  by  the  plaintiff  on  the  trial 
was  at  most  exceedingly  slight.  The  only  testimony  we  find  in 
the  case  as  settled,  that  appears  to  bear  upon  this  claim,  is  that 
of  a  witness  who  testifies  that  he  "  had  nothing  else  to  do  but 
keep  brushing  and  dusting  goods  all  the  time.  We  had  cloths, 
silk  velvets,  and  all  kinds.  The  wall  was  left  open  about  three 
months.  I  (he)  remained  thero  nights  and  watched — the  front 
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door  had  two  beams  in  it,  &c. — the  light  goods  were  injured 
and  spotted  with  dust." 

We  do  not  think  that  in  an  action  in  which  the  damages  are  not 
fixed  and  certain,  and  upon  proofs  such  as  were  given,  the  whole 
question  of  injury  to  the  plaintiff's  business  should  have  been 
withdrawn  from  the  consideration  of  the  jury.  But  it  was  proper 
to  instruct  them  that  the  plaintiff  could  not  recover  for  any  loss 
resulting  from  the  interruption  of  his  business  without  proof  that 
his  business  was  interrupted  ;  nor  for  any  loss  in  his  business, 
without  proof  of  such  loss ;  nor  for  any  greater  loss  than  was 
proved.  We  think  the  language  of  the  charge  was  substantially 
to  that  effect,  though  we  are  free  to  say,  that  beyond  some  evi- 
dence of  injury  to  the  goods,  and  of  increased  expense  or  trouble 
in  taking  care  of  them,  no  such  loss  was  shown. 

It  only  remains  to  notice  what  was  said  by  the  judge  in  rela- 
tion to  sheath-piling,  and  in  the  refusal  to  charge  that  the  plain- 
tiff was  not  bound  to  sheath-pile  and  support  the  premises  and 
soil  of  the  plaintiff.  Although  one  who  excavates  his  own  soil 
is  not  under  an  affirmative  duty  to  protect  his  neighbor's  soil 
from  falling,  he  may  not  conduct  his  excavation  so  heedlessly 
or  recklessly  as  to  unnecessarily  cause  injury  to  his  neighbor 
(Radcliff's  Executors  v.  The  Mayor,  &c.,  4  Cornst.,  195,  203) ; 
and  on  the  other  hand,  the  neighbor,  having  received  due  no- 
tice, should,  if  he  desire  to  support  his  own  soil,  resort  to  the 
proper  means  of  doing  so.  He  may  not  be  liable,  and  we  think 
is  not  himself  liable,  if  he  chooses  to  neglect  this  precaution. 
The  one  who  digs  away  his  own  soil,  and  so  by  the  operation  of 
the  laws  of  nature  merely  draws  upon  himself  his  neighbor's  soil 
or  sand,  must,  we  think,  submit  to  the  inconvenience ;  and  he 
has,  we  think,  his  election  to  do  so,  or  to  protect  himself  by 
sheath-piling  or  otherwise,  as  he  may  be  advised. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered ; 
with  costs  to  abide  the  event. 


NEW-YORK.  393 


Reed  a.  Ennis. 


REED  a.  ENNIS. 

Supreme  Court,  First  District  /  Special  Term,  April,  1857. 
ATTACHMENT. — COLLUSION  TO  DELAY  CREDITORS. 

H  having  attached  interest  of  E.,  a  non-resident,  in  his  partnership  property,  upon 
an  individual  debt,  R.,  a  partnership  creditor,  at  request  of  E.,  accepted  a  con- 
fession  of  judgment,  and  levied  upon  the  attached  property.  The  court  having 
set  aside  the  judgment  and  execution  as  in  fraud  of  creditors,  R.  issued  an  at- 
tachment in  a  new  suit  upon  the  same  debt,  and  levied  it  on  the  same  property, 
but  for  four  months  took  no  further  steps  in  the  suit,  meanwhile  selling  goods 
to  E  upon  security, — 

Held,  upon  motion  of  II.,  that  the  attachment  must  be  vacated,  as  intended 
merely  to  delay  or  defeat  the  attachment  of  II. 

Motion  to  vacate  attachment. 

The  facts  in  the  case  are  stated  in  the  opinion. 

MITCHELL,  J. — Haven  issued  an  attachment,  and  caused  it  to  be 
levied  on  property  of  Ennis,  owned  by  him  and  a  partner,  not  a 
defendant  in  that  action.  Ennis  thereupon  requested  Reed  &  Co. 
to  accept  a  confession  of  judgment  from  himself  and  copartner, 
and  levy  on  the  attached  property,  thus  gaining  a  prior  right  of 
payment  over  Haven.  The  general  term  set  aside  the  judgment 
and  execution  on  the  19th  of  November  last,  as  being  intended 
to  defraud  creditors.  Thereupon  Reed  &  Co.  issued  an  at- 
tachment on  their  partnership  debt,  and  directed  the  sheriff  to 
levy  on  the  same  property  on  which  Haven  had  levied  :  having 
done  this  they  took  no  further  step  in  this  new  action,  and  did 
not  even  prepare  papers  for  publication  against  Ennis  as  a  non- 
resident until  the  13th  or  31st  of  March  last,  more  than  four 
months  after  their  attachment  was  levied,  thus  leaving  their  at- 
tachment dormant,  and  apparently  to  be  used  only  against  other 
creditors.  They  and  their  attorney  endeavor  to  explain  the  de- 
lay, but  the  explanation  is  not  satisfactory.  They  went  on  sell- 
ing to  Ennis  &  Co.  after  the  attachment  issued.  This  showed  a 
measure  of  reliance  on  his  credit.  They  required  and  got  se- 
curity on  those  sales.  This  also  shows  a  perfectly  friendly  feel- 
ing between  them  and  Ennis  &  Co.,  and  that  if  they  chose  they 
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could  get  security  for  the  debt  attached  ;  and  justifies  the  infer- 
ence in  connection  with  their  delay  in  prosecuting  the  present 
suit,  and  the  established  design  in  the  former  confession  of  judg- 
ment ;  that  the  same  design  still  exists  ;  and  that  the  attachment 
is  levied,  not  to  secure  the  debt  due  to  them,  but  to  continue  the 
hindrance  and  delay  of  Haven  ;  and  that  it  would  be  dropped 
if  Haven's  claim  were  out  of  the  way. 

The  motion  therefore  is  granted  to  vacate  the  attachment  is- 
sued by  Reed  &  Co.,  with  $10  costs  of  the  motion. 


PETERSON  a.  HUMPHREY. 

Supreme  Court,  First  District ;  Special  Term,  May,  1857. 
FALSE  SIGNS  OR  TRADE-MARKS. — INJUNCTION. 

An  injunction  will  lie,  at  the  suit  of  one,  against  another,  his  former  copartner,  re- 
straining the  continuance  of  the  use  of  the  signs  containing  the  old  firm  name 
without  sufficient  alterations  or  additions  to  give  distinct  notice  of  a  change  in 
the  firm. 

The  absolute  refusal  of  the  defendant,  before  suit  brought,  to  remove  such  signs, 
exonerates  the  plaintiff  from  any  obligation  to  offer  to  contribute  to  the  expense 
of  the  removal,  or  to  allow  reasonable  time  therefor. 

To  render  a  person  liable  for  misrepresentations,  as  to  the  credit  of  another,  by 
the  use  of  false  signs  or  trade-marks,  it  must  be  shown  that  the  sign  or  mark  was 
false  in  fact,  so  known  to  the  party  using  it,  used  with  the  intention  to  deceive, 
and  of  a  character  calculated  to  mislead  a  person  using  ordinary  caution. 

To  sustain  an  injunction  it  is  sufficient  to  show  the  fact  of  falsity,  and  that  the 
effect  will  necessarily  be  to  deceive. 

Motion  to  dissolve  an  injunction. 

The  facts  in  the  case  are  stated  in  the  opinion. 

MITCHELL,  J. — Peterson  &  Humphrey  were  in  business  in 
Broadway,  and  failed.  Some  arrangements  were  made  with 
their  creditors  by  \vhich  they  were  enabled  to  enter  into  new 
business,  and  each  is  now  in  business  on  his  own  account — Hum- 
phrey at  the  former  store  in  Broadway,  and  Peterson  in  Canal- 
street.  Humphrey's  present  firm  is  the  owner  by  assignment 
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of  the  old  debts  of  the  late  firm.  Before  the  failure  there  was 
a  broad  sign  above  the  second  story  of  the  store  on  Broadway  in 
the  name  of  the  firm — "  Peterson  &  Humphrey,"  and  another 
over  the  entrance  door.  Peterson  lately  requested  Humphrey 
to  remove  these  signs,  and  receiving  a  refusal,  the  next  day  com- 
menced his  action,  and  obtained  an  injunction  to  prevent  the 
use  of  the  signs.  Before  that,  the  sign  on  the  door  had  above  it 
the  name  "  Humphrey  &  Co.,"  and  the  word  "  formerly,"  so  as 
to  read  "  Humphrey  &  Co.,  formerly  Peterson  &  Humphrey." 

This  last  is  true,  and  the  word  "  formerly"  is  so  distinct,  and 
in  such  large  letters,  that  nobody  can  be  deceived  by  the  last 
•words.  But  the  sign  above  the  second  story  may  mislead,  and 
the  injunction  against  it  should  be  sustained,  but  not  as  to  the 
lower  one.  The  defendant  says  that  the  plaintiff  should  have 
offered  to  pay  part  of  the  expense  of  removing  the  old  signs, 
and  allowed  a  reasonable  time  to  do  it.  The  absolute  refusal  of 
the  defendant  to  remove  them  dispensed  with  such  obligation. 
The  old  signs  would  be  a  holding  out  to  the  world  that  the  old 
partnership  was  still  continued,  and  might  make  Peterson  liable 
as  a  continuing  partner,  if  he  sanctioned  its  continuance  there : 
he  is  therefore  entitled  to  have  it  removed.  The  defendants  have 
removed  the  objectionable  part  by  covering  over  the  name  of 
Peterson  with  a  piece  of  carpet :  that  is  enough,  if  the  carpet  is 
retained  so  as  effectually  to  cover  that  name,  for  it  answers  the 
purpose  of  preventing  a  deception. 

The  injunction  prevents  the  defendant  from  using  the  signs — 
that  is,  the  boards — or  from  leaving  them  in  any  conspicuous 
place,  or  any  sign  bearing  the  old  firm  name.  In  this  it  is  too 
broad.  The  title  to  the  "  boards"  has  passed  to  the  assignees, 
and  the  plaintiff  has  no  ownership  in  them.  The  defendants 
are  also  enjoined  from  publishing  any  notice  to  the  effect  that 
the  business  formerly  carried  on  by  Peterson  &  Humphrey  will 
be  continued  by  them.  This,  in  a  restricted  sense,  is  correct ; 
but  it  should  be  explained  so  that  the  defendants  be  at  liberty 
to  publish  in  any  form  that  Humphrey  is  one  of  the  members  of 
the  late  firm,  and  carries  on  the  same  kind  of  business  as  for- 
merly. 

The  rule  as  to  the  liability  of  a  third  person  for  a  false  repre- 
sentation as  to  the  credit  of  another,  although  originating  in  the 
common  law  courts,  contains  the  true  elements  of  the  liability 


396  ABBOTTS'  PRACTICE  REPORTS. 

Boscher  a.  Roullier. 

for  false  signs  or  trade-marks,  with  perhaps  a  slight  modifica- 
tion. The  sign  or  mark  must  be  false  in  fact,  and  be  so  known 
to  the  party  using  it,  and  have  been  used  with  the  intention  to 
deceive,  and  be  of  such  a  character  as  would  mislead  a  person 
using  ordinary  caution.  The  injunction  may  be  proper  without 
any  other  proof  of  the  knowledge  of  the  falsity,  or  of  the  inten- 
tion to  deceive,  than  that  which  arises  from  the  fact  that  there 
is  falsity,  and  that  the  effect  will  necessarily  be  to  deceive.  Such 
inferences  in  a  common  law  action  are  inferred  by  a  jury. 
The  injunction  should  be  modified  accordingly. 


BOSCHER  a.  ROULLIER. 

Supreme  Court^  First  District ;  Special  Term,  May,  1857. 
ATTACHMENT. — SEPARATE  PROPERTY  OF  MARRIED  WOMEN. 

Where  an  attachment  against  the  property  of  the  husband  is  levied  on  the  sep- 
arate estate  of  the  wife,  her  remedy  is  by  action  for  the  trespass,  not  by  motion 
to  vacate  the  attachment. 

Every  allegation  essential  to  the  granting  of  an  attachment  may  be  disproved  on 
a  motion  to  set  it  aside. 

Where  the  indebtedness  is  averred  and  denied  by  the  affidavits,  as  a  conclusion  of 
law,  that  point  may  be  left  to  be  determined  at  the  trial 

Motion  to  vacate  attachment. 

MITCHELL,  J. — An  attachment  was  issued  against  the  defend- 
ant as  a  non-resident,  and  property  was  levied  on,  which  the  wife 
claims  is  her  separate  property ;  she  also  alleges  that  the  debt  due 
was  contracted  by  and  for  her,  and  not  by  her  husband.  Both 
of  these  allegations  are  denied.  If  the  property  is  the  sep- 
arate property  of  the  wife,  so  that  it  cannot  be  taken  for  her 
husband's  debts,  still  the  sheriff  may  at  his  peril  levy  on  it,  and 
the  wife  must  be  left  to  her  action  against,  him  and  his  co- 
trespassers. 

Every  allegation  essential  $o  the  granting  of  an  attachment 
may  be  denied  and  disproved  on  a  motion  to  set  it  aside.  The 
indebtedness  or  the  non-residence  may  be  disproved  with  equal 
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propriety.  But  as  the  indebtedness  will  be  put  at  issue  on  the 
trial,  in  some  cases  it  may  be  proper  to  leave  that  point  to  be 
determined  there,  where  there  is  reason  to  believe  that  the  plain- 
tiff has  a  good  cause  of  action,  although  there  may  be  doubts 
about  it.  The  wife  and  Mr.  Masserrs  swear  that  in  September, 
1854,  three  notes  of  Masserrs',  endorsed  by  Roullier,  were  taken 
by  Boscher  in  payment  of  the  bills  for  which  this  action  is 
brought.  The  plaintiff  and  his  present  partner  swear  that  they 
were  not  received  in  payment.  Each  states  a  conclusion  of  law, 
and  it  may  be  that  they  would,  if  examined,  orally  testify  to  the 
same  facts.  Those  notes  were  not  paid  when  due,  and  new  notes 
were  substituted,  on  which  Masserrs  was  the  maker  and  Madame 
Roullier  (her  husband  being  absent)  the  endorser.  The  wife  can 
only  be  bound  when  she  has  a  separate  estate,  and  the  credit  is 
given  to  and  for  the  estate,  and  then  it  is  the  estate  which  is 
bound,  and  not  herself  personally.  It  is  not  sufficiently  clear 
that  she  has  any  such  estate  to  justify  the  discharge  of  the  at- 
tachment. The  motion  for  that  purpose  is  denied  without  costs. 


LA  FARGE  a.  HALSEY. 

New  York  Superior  Court  /  General  Term,  May,  1857. 
EVICTION.  —  RECOUPMENT  BY  SURETIES. 

A  surety  cannot,  in  an  action  against  him  by  the  creditor  of  his  principal,  recoup 
or  set-off  a  claim  to  damages  in  favor  of  his  principal  against  the  creditor,  al- 
though such  claim  might  be  a  defence  in  an  action  against  the  principal. 

Nor  can  the  facts  constituting  such  claim  be  plead  by  way  of  showing  that  the 
principal  was  not  liable  to  the  plaintiff. 

The  surety  has  no  right  to  make  use  of  a  cause  of  action  existing  in  his  principal 
as  a  defence  ;  but  if  compelled  to  pay  the  debt  guarantied,  he  must  seek  reim- 
bursement from  hU  principal,  and  leave  the  principal  to  seek  recourse  against 
the  creditor. 

Whether  in  such  a  case,  if  the  principal  be  insolvent  or  colluding  with  the  cred- 
itor, the  surety  may  cause  the  principal  to  be  brought  in  as  a  party,  or  may  have 
proceedings  stayed  until  the  plaintiff  haa  litigated  the  matter  with  the  princi- 
pal— < 


Appeal  from  order  at  special  term  sustaining  the  plaintiff's 
demurrer  to  the  third  defence  contained  in  the  answer. 
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Ira  D.  Warren,  for  the  appellant. 
H.  A.  Cram,  for  the  respondent. 

BY  THE  COURT* — WOODRUFF,  J. — This  action  is  brought  against 
the  defendants  as  sureties  for  the  payment  by  Laura  Keene  of 
the  rent  of  the  Metropolitan  Theatre,  which  was  let  by  the  plain- 
tiff to  the  said  Laura  Keene  from  the  17th  day  of  December, 
1855,  to  the  first  day  of  September,  1856,  at  the  rent  of  $400 
per  week,  payable  in  advance,  on  Monday  of  each  week  ;  and 
recovery  is  sought  for  the  rent  of  four  weeks,  which  became  due 
on  the  30th  day  of  June,  the  7th,  14th,  and  21st  days  of  July 
respectively,  amounting  to  $1600,  which  the  complaint  alleges 
to  be  in  arrear  and  unpaid. 

The  agreement  by  which  the  premises  were  let  and  taken 
provides,  among  other  things,  that  if  the  rent  be  not  paid  the 
lease  shall  terminate,  and  the  plaintiff  may  resume  the  posses- 
sion of  the  premises.  The  agreement  further  provides  that  "  in 
case  the  said  Laura  Keene  shall  be  in  possession  of  the  demised 
premises  on  the  1st  day  of  September,  1856,  and  shall  have  paid 
the  rent  in  full,  and  performed  the  other  covenants  herein  con- 
tained, she  shall  be  entitled  to  retain  the  theatre  for  three  or  five 
years  longer  at  the  same  rent  and  upon  the  same  conditions, 
provided  she  shall  have  given  said  La  Farge,  on  or  prior  to  the 
first  day  of  May,  1856,  written  notice  of  her  intention  to  take 
said  premises  for  three  or  five  years  from  the  first  day  of  Sep- 
tember, 1856." 

The  defendants  admit  that  they  are  sureties  for  the  payment 
of  the  rent  as  set  forth  in  the  complaint. 

The  first  defence  consists  of  a  denial  that  the  plaintiff  per- 
formed his  covenants,  and  a  denial  that  there  is  any  rent  due  or 
owing  from  their  principal. 

The  second  defence  sets  up  a  tender,  by  the  said  Laura  Keene, 
of  the  rent  which  became  payable  on  the  30th  of  June,  and  the 
7th  and  14th  of  July  respectively,  amounting  to  $1200,  and  that 
the  plaintiff  refused  to  receive  the  same. 

It  is  unnecessary  to  notice  these  defences  further,  since  they 
are  not  demurred  to  ;  and  in  determining  the  sufficiency  of  the 
third  defence  we  are  to  consider  it  as  the  defendant  has  chosen 

*  Present^  Duer,  Bosworth,  and  Woodruff,  JJ. 
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to  set  it  up,  viz.,  "  as  a  separate  and  distinct  defence"  to  the 
whole  cause  of  action. 

This  third  defence  (which  is  demurred  to)  consists  of  allega- 
tions that  (at  some  time  not  stated)  Laura  Keene  called  on  the 
plaintiff  in  relation  to  the  notice  required  by  the  terms  of  the 
lease,  for  the  purpose  of  continuing  or  extending  the  same  for  a 
longer  term  than  one  year  ; — that  the  plaintiff  then  waived  such 
notice,  and  agreed  that  she  should  continue  in  possession  of  said 
theatre  upon  the  same  terras,  &c.,  without  serving  any  written 
notice  ;  that  relying  upon  said  agreement,  she  entered  into  nu- 
merous engagements  with  members  of  her  company  at  large 
weekly  salaries,  agreeing  to  open  said  theatre  in  September, 
1856,  and  that  by  reason  of  the  conduct  of  the  plaintiff,  herein- 
after set  forth,  she  was  unable  to  fulfil  such  engagements,  and 
thereby  sustained  great  damages  ;  and  that  relying  on  the  said 
agreement  she  expended  large  sums  in  alterations,  and  making 
permanent  and  valuable  improvements  on  the  premises  of  the 
value  of  $10,000  ;  and  finally,  that  afterwards,  and  in  the  month 
of  July,  the  plaintiff,  in  violation  of  his  agreement  and  in  viola- 
tion of  the  covenants  of  said  lease,  took  possession  of  said  the- 
atre against  the  wishes  and  without  the  consent  of  the  said  Laura 
Keene,  and  for  the  first  time  informed  her  that  he  had  changed 
his  mind,  and  that  she  could  not  have  said  theatre  for  any  longer 
time :  by  reason  of  which  conduct  of  plaintiff,  and  his  violation 
of  his  agreement  aforesaid,  she  sustained  damages,  in  loss  of 
scenery,  alterations,  &c.,  and  by  reason  of  being  unable  to  fulfil 
the  engagements  so  made  as  aforesaid,  to  the  amount  of  $10,000, 
which  sum,  or  so  much  thereof  as  may  be  sufficient  to  cancel  any 
claim  the  plaintiff  may  establish  at  the  trial,  the  defendants  ask 
to  recoup  and  set-off,  &c. 

The  counsel  for  the  defendants  upon  the  argument  of  the  ap- 
peal (taken  from  the  order  of  the  special  term  sustaining  the 
demurrer  to  the  third  defence)  concedes  in  express  terms  in  the 
written  points  submitted,  that  he  does  "  not  say  that  we  (the 
defendants)  have  a  right  to  offset  or  recoup  the  damages  which 
Laura  Keene  has  sustained.  But  we  do  say  that  we  are  enti- 
tled to  all  the  facts  alleged  in  the  part  of  the  answer  demurred 
to  for  the  purpose  of  showing  that  Laura  Keene  is  not  indebted 
to  La  Farge,  and  therefore  the  defendants  as  her  sureties  aro 
not  liable." 
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It  is  quite  clear  that  upon  the  facts  alleged  in  this  part  of  the 
answer,  Laura  Keene  herself  has  no  defence  unless  it  be  by 
way  of  recoupment  or  counter-claim.  The  only  fact  here  al- 
leged, which  is  charged  in  the  answer  as  a  violation  of  the 
covenant  in  the  lease  (to  which  the  defendants  became  bound  as 
sureties),  is  that  the  plaintiff,  in  the  month  of  July,  1856,  took 
possession  of  the  theatre  against  her  wishes  and  without  her  con- 
sent. Giving  this  averment  the  construction  most  favorable  to 
the  defendants,  by  conceding  that  this  sufficiently  alleges  an 
eviction,  still  it  is  not  alleged  that  this  took  place  before  the  rent 
for  which  the  action  is  brought  became  payable :  indeed,  the 
averment  is  quite  consistent  with  an  assumption  that  the  plain- 
tiff took  lawful  possession  (in  pursuance  of  the  right  to  re-enter 
reserved  to  him  in  the  lease)  for  non-payment  of  the  very  rent 
for  which  the  action  is  brought.  An  eviction  only  suspends  the 
rent,  or  excuses  the  tenant  from  the  payment  of  rent  thereafter 
accruing.  Rent  which  has  already  accrued,  and  become  paya- 
ble before  the  eviction,  may  be  'collected.  In  an  action  to  re- 
cover such  rent,  the  only  use  which  Laura  Keene  could  herself 
make  of  such  subsequent  eviction  would  be  by  way  of  recoup- 
ment of  her  damages  sustained  thereby. 

As  to  the  alleged  breach  of  the  other  agreement,  by  which  it 
is  stated  that  the  plaintiff  agreed  to  permit  her  to  remain  in  pos- 
session : — In  the  first  place,  it  is  not  alleged  that  this  was  the  ex- 
tension of  her  term  for  either  three  or  five  years,  for  which,  upon 
certain  conditions,  the  lease  provided,  but  only  that,  on  her 
calling  upon  him  for  the  purpose  of  continuing  the  lease  for 
a  longer  term  than  one  year,  he  agreed  that  she  should  continue 
in  possession  upon  the  same  terms  and  conditions  mentioned  in 
said  lease.  To  this  agreement  it  is  not  alleged  that  the  defend- 
ants were  parties  or  privies. 

The  breach  of  this  agreement,  if  any  breach  were  sufficiently 
alleged,  would  be  no  discharge  of  the  rent  accrued  upon  the 
lease  itself;  at  most,  it  would  be  a  cause  of  action  founded  on 
contract,  which,  under  section  150,  subd.  2,  Laura  Keene,  if  de- 
fendant, might  or  not  at  her  election  use  as  a  counter-claim. 
She  might,  if  she  preferred,  bring  a  separate  action  for  the  dam- 
ages sustained  by  such  breach.  In  this  aspect  of  the  agreement, 
all  that  is  alleged  concerning  her  expenditure,  and  her  damages 
sustained  by  her  inability  to  fulfil  engagements  with,  others, 
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amount  only  to  a  counter-claim,  even  if  it  be  conceded  that 
what  are  called  damages  arising  from  such  inability  could  in 
any  form  be  allowed  to  her. 

And  in  the  next  place,  if,  upon  a  very  latitudinarian  construc- 
tion of  the  averment,  we  should  assume  that  the  pleader  meant 
that  the  plaintiff  waived  written  notice,  and  consented  to  the  ex- 
tension of  the  lease  for  three  or  five  years,  as  provided  in  the 
lease  itself, — still,  as  the  alleged  breach  of  this  agreement  is  not 
alleged  to  have  been  committed  before  the  rent  sued  for  became 
payable,  it  remains  as  before  a  mere  matter  of  recoupment  or 
counter-claim.  When  the  rent  became  payable,  a  complete 
cause  of  action  became  vested  in  the  plaintiff.  His  right  to  the 
rent  was  perfect,  and  without  defence,  strictly  so  called.  Any 
subsequent  breach  of  even  the  same  agreement  could  only  be 
availed  of  by  way  of  recoupment  in  abatement  from,  or  extin- 
guishment of,  his  clear  legal  demand. 

And  again,  inasmuch  as  the  lease  did  not  provide  for  any  such 
extension,  unless  the  rent  was  paid  in  full,  and  the  alleged  parol 
agreement  is  alleged  to  warrant  her  continuance  in  possession, 
and  waive  the  written  notice  only  on  the  same  terms  and  condi- 
tions as  were  expressed  in  the  lease,  it  follows  that  as  the  de- 
fendants have  not  alleged  that  the  rent  was  paid  in  full  down  to 
the  time  of  this  alleged  breach,  they  have  failed  to  show  that, 
even  by  way  of  recoupment,  Laura  Keene  could  claim  any  thing. 
They  have  thus  failed  entirely  to  show  that  this  agreement  was 
ever  broken  by  the  plaintiff. 

If,  therefore,  there  is  any  thing  in  this  defence  which  could 
avail  their  principal  had  she  herself  been  the  defendant,  it  would 
at  most  be  the  allegation  that  during  the  term  the  plaintiff  took 
possession  against  her  will ;  and  if  in  this  she  had  sufficiently 
shown  an  eviction,  she  might  recoup  the  damages  sustained  there- 
by. It  has  already  been  suggested  that  enough  is  not  alleged 
to  amount  to  a  wrongful  eviction.  It  is  not  stated  that  the  rent 
to  that  time  had  been  paid  ;  and  if  not,  the  plaintiff  had  a  right, 
by  the  very  terms  of  his  lease,  to  re-enter,  although  against  her 
will,  and  might  have  enforced  his  right  to  resume  possession  by 
legal  proceedings,  if  his  entry  was  resisted,  or  the  possession  in- 
sisted upon  by  her. 

Finally,  if  by  reason  of  any  fact  stated  as  a  part  of  this  de- 
fence, Laura  Keene  might  have  set  up  a  counter-claim  or  recoup- 
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ment,  these  defendants  cannot.  She  has  assigned  no  such  claim 
to  them,  and  without  that  they  have  no  right  to  use  what  is  in 
her  a  distinct  cause  of  action,  nor  to  use  any  part  of  it  for  their 
own  benefit.  If  they  are  compelled  to  pay  the  rent,  they  must 
seek  reimbursement  from  her,  and  she  will  have  her  recourse  to 
the  plaintiff  for  any  damages  she  has  sustained.  That  claim 
'for  damages  these  defendants  have  no  right  to  diminish  nor  im- 
pair ;  and  if  she  were  to  prosecute  such  claim,  nothing  done  or 
proved  by  these  defendants  in  this  action,  could  be  pennitted  to 
diminish  her  recovery. 

Whether  sureties,  by  presenting  a  claim  to  use  such  a  defence 
as  a  recoupment  in  right  of  their  principal,  where  their  princi- 
pal is  insolvent,  or  is  colluding  with  the  plaintiff  to  their  preju- 
dice, or  where  other  grounds  for  equitable  relief  are  shown, 
may  cause  their  principal  to  be  brought  in  as  a  party,  or  may 
have  proceedings  stayed  until  the  plaintiff  has  litigated  the 
matter  with  their  principal,  or  may  have  equitable  relief  in 
any  form,  it  is  unnecessary  to  say.  No  such  case  is  here  pre- 
sented. 

In  every  view  of  the  subject,  the  order  appealed  from  must 
be  affirmed. 


CAZNEAU  a.  BRYANT. 

New  York  Superior  Court  /  Special  Term,  January,  1857. 
RENEWAL  OF  MOTION. — WRIT  OF  INQUIRY. 

In  the  Superior  Court  a  motion  denied  by  one  justice  cannot  be  renewed  before 
another  j ustice  upon  the  same  facts,  unless  upon  leave  to  renew  given  in  the 
order  denying  the  first  motion.  But  this  would  not  prevent  a  motion  to  mod- 
ify or  vacate  founded  in  matters  arising  or  discovered  since  the  first  motion, 
when  no  laches  are  imputable  to  the  moving  party. 

It  3eems  that  in  an  action  of  libel  where  the  defendant  has  failed  to  answer,  the 
probability  that  difficult  questions  of  law  may  arise  upon  the  construction  of 
the  complaint,  the  legal  effect  of  the  default  upon  the  allegations  in  the  com- 
plaint, as  to  the  meaning  of  the  words,  and  respecting  the  admissibility  of  evi- 
dence in  mitigation,  may  be  grounds  for  ordering  the  writ  of  inquiry  to  be 
executed  before  the  court  at  a  trial  term,  instead  of  before  a  sheriff's  jury. 
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Motion  to  have  the  writ  of  inquiry,  which  had  been  issued 
upon  the  defendants'  default  to  answer,  executed  before  a  judge 
at  a  trial  term  or  before  a  special  jury. 

The  action  was  by  a  female  for  libel.  Defendants  failed  to 
answer.  Upon  issuing  a  writ  of  inquiry  to  assess  the  damages, 
the  plaintiffs  moved  to  have  it  executed  before  the  court  instead 
of  before  a  sheriff's  jury.  This  motion  was  denied  by  the  justice 
before  whom  it  was  made,  because  the  reasons  did  not  appear  to 
him  sufficient.  In  consequence  of  circumstances  subsequently 
transpiring,  which  raised  suspicion  that  previous  conversation 
had  been  held  with  members  of  the  jury,  the  plaintiffs  moved 
again  upon  new  affidavits. 

WOODRUFF,  J. — The  plaintiffs  move  that  the  writ  of  inquiry, 
issued  upon  the  default  of  the  defendants  to  answer,  be  executed 
before  a  judge  at  a  trial  term  of  this  court,  or  before  a  special 
or  struck  jury.  The  considerations  urged  by  the  plaintiffs' 
counsel  upon  the  argument  of  the  motion,  would,  I  think,  in- 
duce me  to  order  the  writ  of  inquiry  to  be  executed  at  the 
trial  term  if  the  case  was  before  me  upon  an  original  applica- 
tion (2  Johns.)  107 ;  3  7£.,  153  ;  13  Wend.,  658  ;  Graham^  Pr., 
T95,  <fec.). 

But  it  appears  by  the  papere  that  the  same  motion  was  here- 
tofore made  to  one  of  the  justices  of  this  court,  and  the  order 
refused,  because  sufficient  reasons  were  not  then,  in  his  opinion, 
shown  for  a  departure  from  the  usual  practice  of  the  court.  In 
respect  to  any  grounds  of  the  application  then  existing  and  then 
known  to  the  moving  party,  this  decision  is  conclusive.  The 
justices  of  this  court  do  not  separately  review  each  other's  de- 
cisions upon  motions  of  this  description,  nor  entertain  a  second 
motion  to  the  same  effect  as  a  former,  unless  upon  leave  given  to 
renew  in  the  order  which  it  is,  in  effect,  sought  to  rehear.  If 
the  party  be  not  satisfied  with  the  decision  made  upon  the 
papers  before  the  judge,  he  should  appeal  (Code,  §  323).  •  If 
through  inadvertence,  surprise,  or  for  other  reasons,  he  finds 
that  the  merits  have  been  imperfectly  or  inaccurately  exhib- 
ited on  the  hearing,  he  should  procure  leave  to  renew  the  ap- 
plication upon  further  papers,  and  this  should  be  inserted  in 
the  order  (12  Wend.,  290),  and  should  not  acquiesce  in  the 
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order  and  take  proceedings  under  it.  If  he  do  thus  proceed 
under  the  order,  his  motion  in  that  regard  will  be  deemed 
waived. 

The  consequence  of  this  view  of  the  subject  is,  that  in  regard 
to  the  alleged  unsuitableness  of  sending  an  inquiry  into  the  dam- 
age sustained  by  a  female  by  injury  to  her  character,  to  a  sher- 
iff's jury,  the  probability  that  difficult  questions  of  law  may 
arise  respecting  the  construction  of  the  complaint,  the  legal 
effect  of  the  default  upon  the  allegations  in  the  complaint  as  to 
the  meaning  of  the  alleged  libellous  words,  and  respecting  the 
admissibility  of  evidence  in  mitigation,  and  all  like  grounds  upon 
which  this  motion  is  urged,  I  am  concluded  b}T  the  former  de- 
cision ;  and  however  I  may  deem  it  a  proper  case  for  an  assess- 
ment before  a  judge,  I  cannot  reverse  the  former  order  upon  any 
such  grounds.  The  plaintiff  acquiesced  in  the  order,  issued  the 
writ  directing  an  assessment  by  the  sheriff,  and  noticed  the  same 
for  execution. 

This,  however,  would  not  prevent  a  motion  to  modify  or  va- 
cate, founded  in  matters  arising  since  the  former  motion,  or  mat- 
ters since  then  discovered  (no  laches  being  imputable  to  the  plain- 
tiff). In  the  affidavits  submitted,  the  plaintiffs'  attorney  does 
undoubtedly  state  circumstances,  which,  unexplained,  might 
awaken  suspicion  that  previous  conversation  had  been  held  with 
some  of  the  jury  attending  at  the  time  appointed  for  the  assess- 
ment. But  these  circumstances  are  not  only  fully  explained, 
and  most  clearly  exonerate  the  defendants,  and  their  counsel 
and  the  jury,  from  any  imputation  of  unfairness,  but  show  that 
there  is  in  truth  no  ground  of  suspicion.  If  any  inference  is 
warranted  by  the  conversations  disclosed,  it  is  rather  that  there 
was  a  bias  on  the  part  of  one  or  more  of  the  jurors  against 
rather  than  for  the  defendants.  This,  however,  I  do  not  think 
justified  by  what  transpired. 

To  grant  this  motion  under  such  circumstances  would  be  un- 
justly reflecting  upon  the  conduct  of  defendants,  the  counsel, 
and,  the  jury,  when  I  do  not  see  in  what  transpired  any  thing  to 
warrant  the  belief  that  the  plaintiffs  would  not  have  had  an  im- 
partial hearing. 

If  any  irregularity  shall  arise  in  the  taking  of  the  assess- 
ment, which  works  injustice,  the  party  aggrieved  will  obtain 
relief.  To  anticipate  this,  would  be  to  place  the  court  in  a' 
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situation  in  which  we  could  not,  with  propriety,  send  any  case 
to  the  sheriff  for  assessment. 
The  motion  must  therefore  be  denied,  but  without  costs. 


WILLETT  a.  SCOVIL. 

Supreme  Court,  First  District;  Special  Term,  April,  1857. 

MEASURE  OF  DAMAGES  BY  INJUNCTION. — JUDGMENT  AGAINST 

SURETIES. 

S.  holding  a  chattel  mortgage  upon  property  of  W.,  and  having  taken  posses- 
sion and  advertised  a  sale,  W.  obtained  a  temporary  injunction  in  a  suit  com- 
menced by  him  to  restrain  the  sale,  and  declare  the  mortgage  void,  and  pend- 
ing the  injunction  the  property  was  sold  under  execution,  and  bought  by  third 
parties.  Upon  the  coming  in  of  the  answer,  the  injunction  being  dissolved  and 
a  reference  taken  to  ascertain  the  amount  of  damage  sustained  by  the  defend- 
ants by  reason  of  it ; 

//••'•/,  1.  That  taxable  costs  up  to  the  time  of  the  dissolution,  counsel  fees  for 
drawing  answer  and  for  moving  for  dissolution,  and  the  expenses  incurred  in 
foreclosing  and  preparing  to  sell,  including  auctioneer's  fees  and  advertising, 
were  properly  allowed,  and  counsel  fees  for  attendance  at  the  reference  were 
added,  as  items  of  the  damages. 

2.  That  no  more  could  be  allowed  for  constable's  fees  in  foreclosing  than 
would  be  allowable  to  a  sheriff  upon  execution  on  a  sale  for  the  same  amount 

3.  Upon  the  confirmation  of  the   report,  judgment  was  ordered   directly 
against  the  sureties  in  the  undertaking. 

Motion  to  confirm  referee's  report. 

The  defendants  in  this  action  had  taken  possession  of  certain 
printing-presses,  and  advertised  them  for  sale  under  a  chattel 
mortgage  made  to  them  by  one  of  the  plaintiffs.  This  suit  was 
brought  to  enjoin  the  sale  and  avoid  the  mortgage,  on  the  alle- 
gation that  the  mortgage  was  made  without  consideration,  and 
was  void. 

A  temporary  injunction  was  granted,  and  was  served  upon 
the  defendants  at  the  place  of  the  sale  a  few  minutes  before  the 
time  when  the  sale  was  to  have  taken  place.  Subsequently, 
and  while  the  injunction  was  pending,  the  property  was  levied 
on  by  the  sheriff,  under  executions,  and  sold  to  third  parties, 
took  possession. 
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Upon  the  answer,  the  injunction  was  dissolved,  and  on  notice 
to  the  plaintiffs,  and  to  the  sureties  in  the  undertaking  on  which 
the  injunction  was  granted,  the  usual  reference  to  ascertain  the 
damages  sustained  by  the  defendants  by  reason  of  it,  was 
ordered. 

The  referee  found  that  the  defendants  had  sustained  the  fol- 
lowing damages,  viz. : — 

The  costs  before  notice  of  trial, $  5.00 

Motion  fee  on  dissolving  injunction,        ....    10.00 
Counsel  fee  for  drawing  answer,  and  counsel  fee  prepar- 
ing brief,  and  attending  to  argue  motion  for  dissolu- 
tion of  injunction, 75.00 

Cash  paid  by  defendants  for  services  of  constable  in  taking 
possession  of  the  property,  and  attending  to  sell  the 
property,  $50  ;  keeping  a  man  in  charge  of  the  prop- 
erty before  injunction,  $27 ;  ditto,  after  injunction, 
$24 ;  auctioneer's  charges  for  advertising,  and  distrib- 
uting handbills  of  sale,  $13.50,  and  $2.50  ;  auctioneer 
attending  to  sell,  $10, 127.00 

Abbott  Brothers,  for  the  motion. 
George  W.  Stevens,  opposed. 

MITCHELL,  J. — The  plaintiffs,  while  the  defendants  were  in 
possession  of  printing-presses,  under  a  chattel  mortgage,  and 
were  advertising  the  articles  for  sale,  obtained  an  injunction  to 
prevent  the  sale  ;  the  injunction  was  afterwards  dissolved,  and 
a  reference  was  ordered,  to  decide  what  damages  they  should 
pay.  The  referee  allows  $27  as  fees  of  the  man  in  charge  of 
the  property  for  nine  days  before  the  injunction  was  granted, 
and  $24  for  eight  days  like  attention  afterwards ;  the  officer's 
fees,  attending  the  intended  sale,  $50  ;  and  the  auctioneer's  fees 
at  the  same  time,  $10.  Other  items,  also,  were  allowed.  These, 
except  the  $24,  are  objected  to.  The  $27  is  allowable,  as  it 
would  have  been  paid  out  of  the  proceeds  of  the  intended  sale, 
if  it  had  taken  place,  and  was  lost,  in  effect,  by  the  adjourn- 
ment ;  for  the  same  reason,  the  auctioneer's  fees,  $10,  for  at- 
tending and  preparing  for  the  sale,  which  does  not  appear  to  be 
an  unreasonable  sum,  is  allowable.  But  the  officer's  charge 
must  be  governed  by  the  same  rule  as  would  govern  a  sheriff  in 
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selling  on  execution,  except  as  between  him  and  parties  who 
make  a  different  express  contract  with  him.  The  $50  far  ex- 
ceeds this,  as  the  property,  when  afterwards  sold  at  auction, 
brought  only  about  $1,000.  That  charge  must  be  reduced  ac- 
cordingly. The  plaintiff's  objection,  also,  to  $13.50  for  adver- 
tising— that  seems  to  stand  on  the  same  ground  as  the  $27  above 
allowed. 

The  report  will  be  confirmed,  except  as  to  the  $50.* 

*  The  proper  form  of  the  order  of  confirmation,  in  a  case  like  the  present, 
seems  to  be  involved  in  doubt  It  would  se^m  to  be  intimated  in  Higgins  v.  Allen 
(6  How.  Pr.  R.,  80),  and  Oriffing  v.  Slate  (5  How.  Pr.  R.,  205),  that  the  defendants' 
proper  course  is  to  prosecute  the  undertaking.  The  following,  however,  is  the 
form  of  the  order  which  waa  entered  on  settlement  in  this  case : — 

AT  A  SPECIAL  TKRIC,  <tc.,  Ac. 

TITLE  OF  THE  CAUSE. 

On  reading  and  filing  the  annexed  order  to  show  cause,  and  affidavit  and 
certificate,  and  the  referee's  report,  and  the  evidence  on  which  the  same  was 
founded,  and  on  motion  of  Abbott  Brothers,  attorneys  for  the  defendants,  and 
after  hearing  Lyman  Abbott,  of  counsel  for  defendants,  in  support  of  said  motion, 
and  George  \V.  Stevens,  of  counsel  for  plaintiffs,  and  for  John  Clapp,  Jr.,  and 
James  T.  Derrickson,  in  opposition  : — 

Ordered,  that  the  said  report  of  the  referee  herein  be,  and  the  same  hereby  is, 
in  all  respects,  confirmed,  except  as  to  the  item  of  $50,  paid  by  the  defendants  to 
the  constable,  for  his  services  in  taking  possession  of  the  property  and  attending  to 
sell  the  same,  and  as  to  that  item,  that  it  be  reduced  to  $16  62,  and  that  on  the 
defendants  consenting  to  such  reduction  the  report  be  thereon  confirmed. 

And  it  is  further  ordered  and  adjudged  that  the  said  John  Clapp,  Jr.,  and 
James  T.  Derrickson  pay  to  the  defendants  the  sum  of  one  hundred  and  seventy- 
three  dollars,  sixty-two  cents,  being  the  amount  as  reported  by  the  said  referee, 
less  the  paid  reduction ;  and  other  costs  and  disbursements  of  the  said  reference 
to  be  taxed  by  the  clerk  of  this  court,  including  fifteen  dollars  as  a  trial  fee  to  the 
defendants'  attorneys ;  and  that  the  defendants  have  judgments  against  the  said 
John  Clapp,  Jr.,  and  James  T.  Derrickson,  accordingly. 

(Copy.)  RICHARD  B.  CONNOLLT,  Clerk. 
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STEWARTS  CASE. 

Surrogate's  Court,  New  York  County ;  May,  1857. 
MARSHALLING  ASSETS. — INDIVIDUAL  AND  PARTNERSHIP  DEBTS. 

Upon  a  settlement  of  partnership  affairs  had  after  the  death  of  S.,  one  of  the  part- 
ners, the  firm  was  found  insolvent,  and  a  large  part  of  the  joint  debts  remained 
unpaid.  In  marshalling  the  individual  assets  of  S.  between  the  individual  and 
partnership  creditors, — 

Held,  that  the  partnership  creditors  could  not  be  paid  out  of  the  separate  es- 
tate of  the  deceased  until  all  separate  debts  were  paid.  If  any  surplus  remain 
it  should  be  applied  to  the  payment  of  the  partnership  creditors,  in  which  case 
those  that  have  received  partial  payment  out  of  the  partnership  property  must 
bring  in  their  dividends  and  share  rateably  with  those  who  have  not  received 
dividends,  or  else  be  excluded  until  the  latter  class  have  received  a  sufficient 
amount  to  place  them  on  terms  of  equality  with  the  former. 

In  this  State  the  rule  is  settled  that  joint  creditors  will  not  be  permitted  to  reach 
the  individual  estate  of  a  deceased  partner  until  all  the  separate  creditors  are 
satisfied,  and  the  exception  maintained  in  England  in  case  of  no  joint  estate 
and  no  solvent  surviving  partner,  does  not  prevail  here. 

Equity  will  not  interfere  to  impair  the  legal  preference  in  regard  to  the  legal  as- 
sets which  appertains  to  the  separate  creditors  at  law. 

THE  SURROGATE. — The  testator  was  a  member  of  the  firm  of 
J.  J.  Stewart  &  Co.,  and  on  the  distribution  of  the  sale  of  his 
real  estate  a  question  arises  as  to  the  proper  mode  of  marshalling 
the  assets  between  the  individual  and  the  partnership  creditors. 
On  the  decease  of  Stewart,  his  surviving  partners  settled  the 
affairs  of  the  firm,  and  distributed  the  assets  among  the  part- 
nership creditors,  but  the  firm  being  insolvent,  a  large  portion  of 
the  joint  debts  remained  unpaid.  The  surviving  partner  also 
being  insolvent,  the  only  remedy  remaining  to  the  partnership 
creditors,  for  the  unpaid  balances  of  their  claims,  is  against  the 
estate  of  the  testator,  Stewart.  The  question  is,  whether  the 
partnership  creditors  can  come  in  and  share  rateably  with  the 
separate  creditors  of  Stewart,  or  must  be  postponed  until  the 
separate  creditors  are  paid.  It  is  well  settled,  both  at  law  and 
in  equity,  that  the  separate  creditors  of  a  partner  of  "a  firm  can 
reach  only  the  interest  of  their  debtor,  or  his  proportion  of  the 
surplus  of  the  joint  property  remaining  after  payment  of  all  the 
partnership  debts  (In  the  matter  of  Smith,  16  Johns.,  102  ; 
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Moody  a.  Payne,  2  Johns.  Ch.,  548).  But  in  regard  to  the 
claims  of  the  partnership  creditors,  there  is  a  distinction  be- 
tween the  legal  and  the  equitable  rule.  At  law,  the  partnership 
creditors  may  pursue  both  the  joint  and  the  separate  estate  for 
the  satisfaction  of  their  debts,  which  at  law  are  considered  both 
joint  and  several.  On  the  death  of  one  of  the  parties  the  legal 
right  ceases  against  the  deceased  partner,  and  survives  only 
against  the  surviving  partner.  A  court  of  equity,  however,  will 
decree  to  joint  creditors  satisfaction  of  their  claims,  as  against 
the  representatives  of  the  deceased  partner,  when  by  reason  of 
the  insolvency  of  the  firm  and  of  the  surviving  partner,  no  other 
remedy  exists.  Thus  far  the  rule  seems  plain.  But  what  are 
the  rights  of  the  joint  creditors  as  against  the  separate  creditors 
of  the  deceased  partner,  when  the  estate  of  the  latter  is  insuffi- 
cient to  pay  both  classes  of  claims  ?  Have  the  individual  cred- 
itors a  prior  right  to  the  individual  estate,  and  are  they  entitled 
to  be  paid  first,  in  preference  to  the  joint  creditors?  The  legal 
claim  of  the  joint  creditors  against  the  separate  property  of  the 
deceased  partner  is  terminal  by  his  death,  but  a  remedy  will  be 
afforded  in  equity,  according  to  equitable  principles.  The  gen- 
eral doctrine  is  very  clearly  established  in  this  State,  that  joint 
creditors  will  not  be  permitted  to  reach  the  individual  estate  of 
the  deceased  partner  until  all  the  separate  creditors  are  satisfied. 
(Murray  v.  Murray,  5  Johns.  Oh.,  60  ;  Robbins  v.  Cooper,  6  Jb., 
186  ;  Wilder  v.  Keeler,  3  Paige,  167  ;  Egberts  v.  Wood,  Jb.,  517, 
527  ;  Payne  v.  Matthews,  6  Ib.,  20 ;  Jackson  v.  Cornell,  1  Sandf.^ 
348  ;  Burtus  v.  Tisdall,  4  Barb.,  571.)  The  only  exception  to 
mis  rule,  according  to  the  English  decisions,  is  where  there  is 
no  joint  estate  and  no  solvent  surviving  partner,  in  which  case 
the  joint  creditors  will  not  be  postponed,  but  will  be  allowed  to 
come  in  rateably  with  the  individual  creditors.  (Exparte  Hay- 
den,  1  Bro.  C.  <?.,  454 ;  Exparte  Abell,  4  Ves.,  838 ;  Exparte 
Pinkerton,  6  Ves.,  814,  note  ;  Exparte  Kensington,  14  Ves.,  447 ; 
Exparte  Kendall,  17  Ves.,  521.)  But  this  exception  does  not  pre- 
vail if  the  joint  estate,  though  insolvent,  be  able  to  pay  a  divi- 
dend, however  inconsiderable.  (Gray  v.  Chiswell,  9  Ves.,  124  ; 
M'Culloh  v.  Dashiell,  1  Ilarr.  &  G.,  96 ;  Gow.  on  Part.,  408.) 
If  there  be  any  joint  estate  or  fund,  though  of  trifling  amount, 
the  joint  debts  are  attached  to  that,  and  cannot  receive  dividends 
out  of  the  separate  estate  pari  passu  with  the  separate  creditors. 


410  ABBOTTS'  PRACTICE  REPORTS. 

Stewart's  Case. 

It  is  not  easy  to  perceive  the  ground  of  distinction  on  which  this 
modification  of  the  exception  is  based.  The  general  principle 
is,  that  the  joint  creditors  are  attached  to  the  joint  fund,  and  the 
separate  creditors  to  the  separate  fund  ;  but  where  there  is  no 
joint  fund  and  no  solvent  surviving  partner,  so  that  the  joint 
creditor  is  without  remedy,  then  he  may  come  in  against  the  sep- 
arate estate.  The  English  courts  of  equity  thus  recognized  both 
as  against  the  representatives  of  the  deceased  partner  and  his 
individual  creditors,  the  joint  and  several  character  of  the  part- 
nership debts,  when  other  remedies  are  exhausted,  at  the  time 
of  the  death  of  the  deceased  partner.  The  fact  that  some  divi- 
dend has  been  or  may  be  received  from  the  joint  effects,  does 
not  change  the  joint  and  several  character  of  the  partnership 
debts,  but  only  tends  to  effect  the  equitable  marshalling  of  the 
separate  assets.  After  the  receipts  of  the  dividend,  there  re- 
mains as  to  the  balance  due  no  remedy  except  against  the  sep- 
arate estate,  which,  if  there  were  no  individual  creditors,  would 
be  applied  to  the  discharge  of  the  balance.  The  principle  upon 
•which  this  rule  is  based  would  seem  to  be  satisfied  if  the  joint 
creditors  bring  in  the  dividend  received  from  the  joint  estate, 
place  it  in  a  common  fund,  out  of  which  all  are  to  share  alike, 
and  relinquish  the  advantage  of  having  claims,  joint  as  well  as 
several,  in  their  nature.  To  say  that  the  joint  creditor  may  re- 
sort to  the  separate  estate,  when  there  is  no  joint  fund  and  no 
solvent  partner,  but  cannot  resort  to  it  if  he  has  happened  to 
realize  one  mill  on  the  dollar,  would  appear  to  establish  a  dis- 
tinction more  technical  than  just.  If  the  dividend  is  brought  in, 
the  ground  of  the  distinction  ceases,  no  priority  or  advantage  is 
gained,  and  all  the  demands  are  placed  on  a  common  ground 
of  equality.  In  this  State,  however,  the  distinction  of  the  Eng- 
lish courts  of  equity  on  this  subject  has  not  prevailed  in  regard 
to  the  general  rule.  In  "Wilder  v.  Keeler  (3  Paige,  167),  the 
chancellor  held,  that  although  the  joint  creditors  upon  an  allega- 
tion of  the  insolvency  of  the  surviving  partners  have  an  equita- 
ble right  to  compel  a  satisfaction  of  their  debts  out  of  the  estate 
of  the  deceased  partner,  this  equity  exists  only  against  the  heirs 
and  representatives  of  the  deceased,  but  not  against  his  separate 
creditors ;  that  if  the  joint  creditors  have  received  nothing  on 
account  of  their  debts  since  the  death  of  the  decedent,  the  equi- 
ties between  the  joint  and  separate  creditors  may  be  equal ;  but 
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even  in  such  a  case  the  court  has  no  power  to  deprive  the  sep- 
arate creditors  of  their  former  rights  and  legal  assets.  The  same 
principle  was  again  asserted  in  Egberts  v.  Wood  (3  Paige,  517) ; 
in  Payne  v.  Matthews  (6  Ib.,  20) ;  Kirby  v.  Schoonmaker  (3 
Barb.  Ch.,  46).  The  principle  that  equity  will  not  interfere  to 
destroy  or  impair  the  legal  preference  in  regard  to  legal  assets, 
which  appertains  to  the  separate  creditors  at  law,  is  sound,  and 
it  established  such  a  basis  of  distinctions  as  admits  of  a  clear  and 
consistent  course  of  reasoning,  and  prevents  any  confusion.  (See 
Trustees  v.  Lawrence,  11  Paige,  80;  Jackson  v.  Cornell,  1  Sandf. 
Ch.,  348.)  Whether,  therefore,  the  assets  in  the  present  ease 
are  to  be  treated  strictly  as  legal  assets,  or  onght  to  be  marshal- 
led according  to  equitable  principles,  the  joint  creditors  cannot 
be  permitted  to  have  their  debts  paid  out  of  the  separate  estate 
of  the  deceased  partner  until  all  the  separate  debts  are  paid. 
If,  after  such  payment  be  made,  any  surplus  remains,  then  it 
may  be  applied  to  the  payment  of  the  partnership  creditors ; 
and  in  that  case  those  who  have  received  partial  payment  out  of 
the  partnership  property,  must  bring  in  their  dividends,  and 
share  rateably  with  those  who  have  not  received  dividends,  or 
else  be  excluded  until  the  latter  class  of  partnership  creditors 
have  received  a  sufficient  amount  to  place  them  on  terms  of 
equality  with  the  former. 


FOWLER  a.  FOWLER. 

Supreme  Court,  first  District;  Special  Term,  May,  1857. 
DIVOBCE. — ALLOWANCE  TO  WIFE  TO  MAINTAIN  Son. 

Upon  a  reference  to  inquire  and  ascertain  the  amount  which  should  be  allowed 
to  a  wife  for  maintaining  her  suit  for  divorce,  and  for  support  of  herself  and 
child  meanwhile,  it  is  not  neceaaary  that  she  prove  her  case  upon  the  merits; 
and  proof  of  her  misconduct  is  admissible  only  to  show  that  it  was  so  glaring 
that  no  aid  should  be  given  her  to  prosecute  the  suit. 

The  delay  of  the  wife  in  prosecuting  her  suit  will  be  a  ground  for  discontinuing 
her  allowance. 

Motion  to  confirm  report  of  referee. 
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MITCHELL,  J. — The  charges  made  by  the  defendant  against 
Dr.  M.  are  entirely  unsustained ;  so  far  as  there  is  any  evidence 
on  the  subject,  they  are  disproved.  She  is  now  boarding  at  his 
house,  and  it  seems  to  be  a  suitable  place :  it  is  probable  the 
plaintiff  is  of  a  violent  temper  and  difficult  to  be  pleased,  and 
that  it  is  not  easy  for  her  to  find  persons  who  may  be  willing  to 
board  her.  The  last  is  a  reason  why  she  should  be  allowed  to 
remain  in  any  suitable  place  that  she  selects. 

On  this  reference  it  was  not  necessary  for  the  plaintiff  to  prove 
her  case  on  the  merits.  The  defendant  could  prove  her  miscon- 
duct only  with  a  view  to  show  that  it  was  so  glaring  that  no 
aid  should  be  given  to  her  to  prosecute  her  suit,  or  if  she  had 
been  charged  with  adultery,  and  were  still  living  with  the  part- 
ner of  her  guilt.  But  a  charge  of  former  misconduct,  or  proof 
of  it,  does  not  deprive  her  of  the  right  to  the  means  of  support- 
ing herself  and  her  child  during  the  litigation,  and  of  means  to 
sustain  the  suit. 

It  may,  with  such  proof  as  there  is  here,  be  a  reason  for  making 
both  very  moderate.  The  referee  allows  $35  for  counsel  fee — 
that  is  moderate  ;  but  under  the  circumstances  now  proved  should 
not  be  increased,  unless  a  different  state  of  facts  should  appear. 

The  same  circumstances  make  it  proper  that  a  very  moderate 
sum  be  allowed  for  her  support :  she  seems  to  have  been  the 
cause  of  the  final  separation  between  her  and  her  husband.  The 
referee  allows  her  $8  a  week,  payable  weekly.  Considering  her 
conduct  and  the  husband's  probable  ability,  let  it  be  $28  per 
month,  payable  monthly,  from  24th  of  March  last.  The  defend- 
ant having  answered,  cannot  now  object  to  the  uncertainty  of  the 
complaint. 

If  counsel  accept  the  above  sum,  it  will  be  with  the  under- 
standing that  they  are  to  continue  the  suit  without  further  in 
crease  of  it  until  a  trial  shall  take  place,  provided  the  defendant 
consent  to  aid  in  expediting  the  cause. 

If  the  plaintiff  should  delay  the  cause,  that  also  will  be  ground 
for  discontinuing  the  allowance.  This  is  not  like  the  cases  in  2 
Barb.  Ch.  R.  and  3  Edwards,*  where  it  distinctly  appears  that 
the  plaintiff  could  not  sustain  her  cause.  There  may  be  evi- 
dence of  his  misconduct,  as  there  seems  to  be  of  hers. 

*  Jones  v.  Jones,  2  Barb.  Ch.  R.t  146  ;  Worden  v.  Worden,  3  Edw.  Ch.  R.,  387. 
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CREAMER  a.  JACKSON. 
Supreme  Court,  First  District ;  Special  Term,  March,  1857. 

TESTIMONY  TAKEN  UPON  COMMISSION. — DUTIES  OF  COMMISSIONER. 
— WITNESS  TESTIFYING  FROM  MEMORANDA. 

The  power  to  issue  a  commission  to  examine  witnesses  abroad  is  an  innovation 
upon  the  common  law,  and  should  be  strictly  exercised. 

The  absence  of  the  return  which  the  statute  requires  the  commissioner  to  endorse 
upon  the  commission,  though  it  might  be  a  good  reason  for  not  allowing  the 
deposition  to  be  read  upon  the  trial,  U  not  ground  for  suppressing  the  deposition 
upon  motion. 

Quere  ? — Whether  the  defect  might  be  supplied  by  sending  back  the  commission 
to  the  commissioner  that  he  might  make  the  proper  return. 

Where  the  taking  of  a  deposition  having  been  commenced,  it  was  adjourned  after 
four  or  five  interrogatories  were  answered,  upon  the  witness  refusing  to  answer 
further  because  of  vertigo  and  consequent  confusion  of  mind,  and  subsequently 
the  witness  appeared  again  with  his  counsel,  and  the  examination  being  com- 
menced from  the  beginning,  the  witness  read  his  answers  from  a  paper  he 
brought,  which  had  been  prepared  by  himself  and  counsel,  and  was  in  his  coun- 
sel's handwriting, — 

Held,  upon  motion,  that  the  deposition  must  be  suppressed. 

It  teems  that  in  such  a  case  the  answers  taken  upon  the  first  examination 
should  not  have  been  disregarded  by  the  commissioner ;  but  that  the  proceed- 
ings should  have  been  stated  by  him  as  they  took  place,  and  both  examinations 
should  have  been  included  in  the  deposition  returned. 

Motion  to  suppress  a  deposition  taken  upon  commission. 

This  was  an  action  brought  upon  a  promissory  note,  against 
the  endorser.  The  defence  was  usury  in  the  inception  of  the 
note,  and  the  defendants  obtained  a  commission  to  be  issued  to 
take  the  testimony  of  one  Perry,  the  maker,  then  in  the  State  of 
New  Jersey. 

Upon  the  return  of  the  commission,  the  plaintiff  moved  to 
suppress  the  deposition.  The  affidavit  of  the  commissioner 
who  executed  the  deposition,  showed  that  upon  receiving  the 
commission,  he  "  appointed  the  6th  day  of  December,  at  depo- 
nent's office,  for  executing  said  commission,  and  gave  notice  to 
the  witness  Perry  and  to  the  plaintiff's  attorney  of  the  time  and 
place  of  executing  the  same ; — that  at  the  time  and  place  ap- 
pointed said  Perry  attended  for  examination,  and  said  plaintiff's 
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attorney  also  was  present ; — that  said  Perry  was  thereupon  ex- 
amined by  deponent  upon  the  interrogatories  annexed  to  the 
commission,  and  proceeded  with  such  examination  to  the  sixth 
interrogatory,  when  said  Perry  hesitated  to  answer,  and  informed 
deponent  that  he  felt  a  return  of  an  old  disorder,  which  had  af- 
flicted him  since  his  return  from  Europe,  a  short  time  previous, 
namely,  a  species  of  vertigo,  or  rush  of  blood  to  the  head  ; — 
that  when  under  the  influence  of  such  disorder,  said  Perry's 
mind  became  confused,  and  he  found  it  difficult  to  understand 
what  was  said  to  him  ; — that  his  (said  Perry's)  head  then  began 
to  ache  badly,  and  he  would  prefer  for  that  reason  not  to  pro- 
ceed further  with  said  examination  at  that  time  ; — that  deponent 
acquiesced  in  said  Perry's  request,  and  thereupon  said  Perry 
left  deponent's  office  to  go  to  his  home.  Deponent  further  says 
that  he  did  not  observe  any  peculiarity  in  said  Perry's  conduct 
at  the  time  of  the  second  examination  (which  was  on  the  9th), 
under  said  commission,  nor  at  any  other  time. 

"  Deponent  further  says  that  he  saw  said  Perry  have  in  his 
hand  at  the  time  of  said  second  examination  a  memorandum  in 
writing,  to  which  he  referred  in  giving  his  testimony  ;  but  de- 
ponent did  not  examine  the  same,  and  does  not  know  what  the 
contents  thereof  were,  nor  in  whose  handwriting  the  same  was. 

"  Deponent  further  says  that  the  reason  why  deponent  did 
not  return  the  testimony  of  said  Perry,  taken  at  said  first  exam- 
ination, was,  that  deponent  supposed  that  the  illness  of  said 
Perry  might  have  been  coming  on  for  some  few  minutes  previ- 
ous to  the  mention  of  it  by  said  Perry,  and  that  it  would  be 
more  satisfactory  to  all  parties  and  to  said  Perry,  that  he  should 
be  examined  anew  upon  all  the  interrogatories  from  the  begin- 
ning." 

It  appeared  by  the  affidavit  of  the  plaintiff's  attorney,  "  that 
said  Perry,  on  said  9th  of  December,  did  read  in  answer  to  said 
interrogatories,  copies  of  written  answers,  which  had  been  pre- 
pared before  such  examination  commenced ;  that  when  said 
Perry  began  to  read  said  answers,  deponent  requested  said 
Perry  to  inform  deponent  whether  said  written  answers  were  in 
said  Perry's  handwriting,  or  had  been  composed  by  said  Perry, 
and  said  Perry  refused  to  answer  deponent  in  relation  thereto  ; 
that  deponent  thereupon  stated  to  said  Perry  and  said  Emmet 
(the  commissioner)  that  deponent  objected  to  said  Perry's  so 
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reciting  his  answers  from  such  copies  as  unlawful  and  improper, 
but  that  said  Perry  continued  so  to  read  his  answers  from  such 
copies,  and  said  Emmet  continued  to  reduce  to  writing  said 
Perry's  answers  so  read  as  the  deposition  of  said  Perry  under 
said  commission. 

"  Deponent  further  says  that  after  said  examination  was  con- 
cluded, deponent  examined  the  paper  from  which  said  Perry 
had  so  read  his  answers,  and  compared  the  same  with  the  notes 
deponent  had  taken  of  the  answers  said  Perry  had  given  to  the 
interrogatories.  And  deponent  verily  believes  that  the  answer 
to  the  fifth  interrogatory,  and  the  answer  to  all  the  following 
direct  interrogatories,  were  recited  verbatim  from  said  written 
memorandum  by  said  Perry,  and  taken  by  said  Emmet  as  the 
depositions  of  said  Perry  under  said  commission. 

"  Deponent  further  says  that  he  has  seen  said  Perry  write, 
and  knows  his  handwriting,  and  that  he  verily  believes  that  no 
part  of  said  written  memorandum  was  in  the  handwriting  of  said 
Perry." 

It  appeared  by  the  affidavit  of  C.  R.  Waugh,  Esq.,  the  coun- 
sel of  Perry,  "  that  he  had  known  said  Perry  and  had  been  his 
legal  counsel  for  four  or  five  years  last  past ;  that  said  Peny 
had  been  and  was  subject  to  the  sick-headache,  which  caused 
a  temporary  confusion  of  mind,  which  soon  passed  away  ;  that 
the  general  health  of  said  Perry  was  in  other  respects  good, 
and  that  he  was  not  nor  ever  had  been,  to  the  knowledge  of  de- 
ponent, in  any  respect  insane  or  out  of  his  right  mind. 

"  Deponent  further  says  that  said  Perry  is  the  maker  of  the 
note  on  which  this  action  is  brought ;  that  a  long  time  ago  a 
claim  was  made  against  Perry  arising  out  of  the  transaction  in 
which  this  note  was  given,  in  respect  to  which  deponent  was 
consulted  by  said  Perry  as  his  counsel;  that  deponent  thus  be- 
came familiar  with  the  facts  relating  to  the  giving  of  said  note, 
and  the  circumstances  attending  the  transaction  aforesaid  ;  that 
a  day  or  two  previous  to  the  second  examination  of  said  Perry 
under  the  commission,  said  Perry  called  upon  deponent  and  in- 
formed him  that  he  (said  Perry)  had  been  notified  to  attend  for 
examination  as  a  witness  under  said  commission,  and  that  as 
the  transaction  in  question  was  an  old  matter,  he  would  like  to 
talk  over  the  matter  with  deponent,  and  refresh  his  recollection 
of  the  facts,  and  that  thereupon  deponent  and  said  Perry  sat 
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down  together  in  deponent's  office,  and  together  made  a  brief 
memorandum  of  the  facts  which  said  Perry  supposed  he  would 
be  interrogated  upon.  Deponent  further  says  that,  knowing 
said  Perry's  liability  to  sudden  attacks  of  the  disorder  above 
mentioned,  deponent,  in  accordance  with  the  wish  of  said  Perry 
and  at  Perry's  request,  attended  the  second  examination  of  said 
Perry  under  said  commission." 

Aaron  &  Dayton  Ogden,  for  the  motion.  The  deposition 
should  be  suppressed,  because  the  interrogatories  were  altered 
after  settlement ;  the  witness  was  of  unsound  mind ;  the  com- 
missioner made  no  sufficient  return ;  the  answers  taken  at  the 
first  examination  were  not  inserted  in  the  deposition ;  the  wit- 
ness read  his  answers  from  a  paper  in  a  strange  handwriting  ; 
such  testimony  is  hearsay. 

Buckham,  Smales,  and  Greene,  opposed. 

BIKDSEYE,  J. — In  Jackson  v.  Hobby  (20  Johns.,  361),  it  was 
said  that  the  statute  authorizing  the  issuing  of  commissions  to 
take  the  testimony  of  witnesses  residing  abroad,  was  an  innova- 
tion on  the  common  law  rules  of  evidence,  and  that  its  positive 
requirements  must  be  strictly  complied  with.  The  principle  has 
ever  since  been  acted  upon  and  generally  acquiesced  in.  It 
is,  in  substance,  repeated  in  Dwindle  v.  Rowland  (1  Abbotts' 
Pr.  R.,  89).  It  is  there  said  that  the  taking  testimony  upon 
commission  was  always  considered  an  innovation,  which  should 
be  exactly  dealt  with,  as  a  departure  from  a  mode  of  presenting 
evidence  which  has  ever  been  justly  considered  one  of  the  best 
safeguards  in  the  trial  of  facts.  The  principle  is  undoubtedly  a 
safe  one  ;  although,  as  happens  to  be  within  my  knowledge,  the 
decision  in  that;  case  does  not  turn  upon  the  main  question  pre- 
sented in  it.  The  facts  of  that  case  were,  that  the  defendants' 
attorneys,  who  took  the  objection  to  the  manner  in  which  the 
commission  was  returned,  had,  prior  to  the  issuing  of  the  com- 
mission, signed  a  stipulation  consenting  to  the  issuing  of  the 
commission  and  to  its  return — precisely  as  it  was  returned. 
The  order  for  the  commission  was,  in  fact,  made  upon  this  stipu- 
lation, and  pursued  its  terms;  and,  instead  of  procuring  from  a 
judge  of  the  court  the  usual  direction  how  the  commission  should 


NEW-YORK.  417 


Creamer  a.  Jackson. 


be  returned,  another  stipulation  was  endorsed  on  it,  and  signed 
by  the  attorneys  for  the  defendants  as  well  as  for  the  plaintiff, 
providing  that  the  commission  might  be  returned  precisely  in 
the  manner  in  which  it  was  returned.*  The  only  question  pre- 
sented or  decided  in  that  case  was,  whether  having  by  their 
consent  led  to  the  return  of  the  commission  in  that  manner,  the 
attorneys  for  the  defendants  ought  in  good  faith  to  be  allowed  to 
require  the  performance  of  a  condition,  a  compliance  with  which 
was  utterly  inconsistent  with  the  acceptance  and  use  of  their  con- 
sent. The  commission,  as  it  was  well  known  must  be  the  case, 
when  all  these  consents  were  given,  was  not  to  have  been  re- 
turned, and  was  not  in  fact  returned  by  an  agent,  who  could 
have  made  the  affidavit  prescribed  by  the  statute,  and  the  ab- 
sence of  which  was  the  ground  of  objection ;  but  in  the  letter- 
bag  of  an  express  company,  whose  duties  were  then  performed 
on  as  large  a  scale,  and.  with  more  speed  and  safety  than  those 
of  the  general  post-office.  The  learned  judge  before  whom  that 

*  The  stipulations  in  Dwinelle  v.  Rowland  (1  Abbotts'  Pr,  JR.,  87),  concerning 
the  commission  were  as  follows : — 

TITLE  ox  TUB  CAUSE. 

It  is  hereby  stipulated  and  agreed  by  and  between  the  respective  parties 
to  this  action,  that  a  commission  therein  may  issue  ou  the  part  of  the  said  plain- 
tiff, to  be  directed  to  J  M.  H.,  Esquire,  of  San  Francisco,  in  the  State  of  Cali- 
fornia, counsellor  at  law,  authorizing  and  requiring  him  to  examine  upon  oath,  on 
interrogatories  to  be  annexed  to  such  commission,  and  in  which  the  said  defend- 
ant shall  be  at  liberty  to  join  T.  H.  H.,  Esquire,  and  H.  McA.,  Esquire,  of  San 
Francisco,  aforesaid,  as  witnesses  on  behalf  of  the  said  plaintiff;  and  that  such 
commission,  and  the  return  thereto,  when  taken,  may  be  transmitted  either  by 
mail,  or  by  either  of  the  express  companies  doing  business  between  New  York 
and  San  Francisco ;  and  that  the  return  to  such  commission  may  be  directed  to 
Richard  B.  Connolly,  clerk  of  the  city  and  county  of  New  York,  at  New  York  city. 
And  also  that  on  the  filing  of  this  stipulation,  an  order,  in  pursuance  of  the  terms 
thereof,  may  be  at  any  time  entered. 

Signed  by  the  attorneys 

The  commission  having  been  accordingly  issued,  instead  of  the  usual  order  di- 
recting the  method  of  return,  the  attorneys  endorsed  thereon  the  following  stip- 
ulation :— 

This  commission,  when  executed,  is  to  be  returned  to  Richard  H.  Connolly, 
clerk  of  the  city  and  county  of  New  York,  at  New  York  city  ;  and  the  same  may 
b«  transmitted  either  by  mail,  or  by  either  of  the  express  companies  doing  business 
between  New  York  and  San  Francisco. 

Signed  by  the  attornryi. 
VOL.  IV.— 27 
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case  was  tried,  did  not  think  the  defendants'  attorneys  were  pre- 
vented by  the  dictates  of  good  faith  from  availing  themselves 
of  the  objection,  and  sustained  it.  If  there  was  any  error  in 
that  ruling,  it  seems  to  have  been  thought  easier  to  avoid  its 
consequences  by  the  issuing  of  a  new  commission  than  by  an 
appeal. 

The  irregularities  pointed  out  in  the  present  commission  are 
undoubtedly  to  be  disposed  of  upon  the  principle  enunciated 
by  Mr.  Justice  Platt  in  Jackson  v.  Hobby,  and  repeated  in 
Dwinelle  v.  Howland. 

The  objection  to  the  interrogatories,  by  reason  of  slight  alter- 
ations in  their  form,  rendered  necessary  by  an  error  of  the  copy- 
ist in  the  copy  served,  and  by  the  refusal  of  the  plaintiff's 
attorney  to  furnish  the  original  of  an  exhibit  referred  to  as  an- 
nexed to  the  interrogatories,  is  utterly  untenable.  It  ought 
never  to  have  been  made. 

The  absence  of  the  commissioner's  return  on  the  commission, 
on  which  it  is  required  to  be  endorsed  by  statute  (2  Rev.  Stats., 
394,  §  16,  sitbd.  4),  would  undoubtedly  be  a  good  reason  for  not 
allowing  the  commission  to  be  read  upon  the  trial.*  But  it  is 
not  a  sufficient  reason  for  granting  this  motion.  It  may  be  that 
the  court  would,  on  a  proper  application,  allow  that  defect  to  be 
supplied  by  returning  the  commission  to  the  commissioner,  in 
order  that  he  might  make  and  sign  the  proper  return. 

There  is,  upon  the  papers  presented,  no  good  reason  for  be- 
lieving that  the  witness  was  of  unsound  mind  when  examined  ; 
and  the  objection  to  his  testimony  on  that  ground  is  unwarrant- 
ed. But  it  does  appear  that  the  witness  was  attacked  with  a 
vertigo,  or  some  similar  affection  of  the  head,  on  the  first  day 
appointed  for  his  examination,  and  after  four  or  five  of  the  in- 
terrogatories had  been  answered  ;  that  his  examination  was  then 
suspended  by  the  commissioner,  and  resumed  upon  another  day, 
when  the  answers  previously  taken  were  disregarded,  and  are 
omitted  from  the  return,  and  a  new  examination  was  had  on  all 
the  interrogatories.  It  may  well  be  that  if  the  commissioner  had 

*  But  in  the  Superior  Court,  where  a  deposition  has  been  returned  and  opened, 
so  that  its  contents  might,  with  reasonable  diligence,  have  been  known  to  the  par- 
ties before  trial,  objections  on  the  trial  will  be  limited  to  the  competency  of  the 
witnesses,  or  the  admissibility  of  their  testimony  (Union  Bank  of  Sandusky  a.  Tor- 
rey,  2  Ante,  271,  n). 
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fairly  set  forth  all  the  facts  attending  the  commencement  and 
adjournment  of  the  examination  upon  the  record  of  his  pro- 
ceedings, which  he  has  returned  here,  they  might  have  tended 
to  throw  light  upon  the  witness's  testimony.  They  would  at  least 
have  been  of  some  account  in  judging  of  the  credit  to  be  given  to 
his  evidence.  I  think,  in  these  matters,  the  proceedings  as  they 
take  place  should  be  stated  and  returned  by  the  commissioner, 
according  to  the  facts.  Still  the  failure  to  do  so  would,  in  this 
case,  scarcely  warrant  the  suppression  of  the  deposition. 

But  there  is  another  singular  feature  presented.  On  the  day 
•when  the  examination  was  resumed,  the  witness  appears  with 
his  own  counsel :  he  holds  in  his  hands  a  written  paper,  contain- 
ing answers  to  all  the  interrogatories,  direct  and  cross,  and  num- 
bered to  correspond  with  them,  which  he  reads,  and  which  are 
taken  down,  and  now  form  the  testimony  returned  by  the  com- 
missioner. That  paper  was  not  in  the  witness's  handwriting,  and 
was  not  prepared  by  him;  but,  it  may  be  clearly  inferred  from 
the  affidavits,  by  his  counsel,  Mr.  Waugh. 

The  witness  Perry  was  the  maker  of  the  note  in  suit ;  and 
it  is  sought  by  his  testimony  to  prove  usury  in  its  inception. 
His  interest  in  the  transaction  is  therefore  such  as  to  warrant 
the  application  of  strict  rules  to  his  testimony.  Mr.  Waugh 
states  in  his  affidavit  that  a  long  time  ago  a  claim  was  made 
against  Perry  arising  out  of  the  transaction  in  which  the  note 
was  given ;  that  in  respect  to  this,  he  (Waugh)  was  consulted 
by  Perry  as  his  counsel ;  and  he  (Waugh)  thus  became  familiar 
with  the  facts  relating  to  the  giving  of  the  note,  and  the  circum- 
stances attending  the  transaction  aforesaid  ;  that  a  day  or  two 
before  the  second  examination,  Perry  called  on  him,  and  spoke 
of  his  expected  examination  as  a  witness  under  the  commission 
in  this  case  ;  and  stated  that  as  the  transaction  in  question  was 
an  old  matter,  he  would  like  to  talk  it  over  with  Mr.  Waugh, 
and  refresh  his  recollection  of  the  facts ;  that  thereupon  they 
Bat  down  together  in  Waugh's  office,  and  together  made  a  brief 
memorandum  of  the  facts  which  Perry  supposed  he  would  be 
interrogated  upon.  Mr.  Waugh  adds  that,  knowing  Perry's  lia- 
bility to  sudden  attacks  of  vertigo,  or  rush  of  blood  to  the  head, 
he,  at  Perry's  request,  attended  the  second  examination  of  Perry 
under  the  commission,  and  heard  the  testimony  given  by  Perry, 
and  from  his  (Waugh's)  "  knowledge  of  the  transactions  inquired 
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of  therein,  he  verily  believes  the  said  testimony  to  be  perfectly 
true." 

It  is  impossible  not  to  see  that  such  a  practice  as  this  might 
lead  to  the  grossest  abuse.  It  may  not  be  so  in  the  present  case. 
The  witness  may  have  stated  nothing  but  the  truth.  But  what 
was  wanted  was  his  recollection  of  the  transaction,  not  Mr. 
Waugh's.  It  does  not  appear  that  the  latter  had  any  actual 
knowledge  of  the  transaction  in  question  ;  or  that  all  he  com- 
municated to,  or  wrote  down  for,  the  witness,  was  not  mere  hear- 
say. If  he  knew,  and  could  testify  to  any  material  facts,  he 
should  have  been  named  as  a  witness  in  the  commission,  and 
duly  examined.  But  his  statements,  not  under  oath,  and  prob- 
ably made  at  second-hand,  should  not  be  substituted  for  what 
the  law  was  intended  to  procure,  the  positive,  independent  rec- 
ollection of  the  witness. 

It  may  be  said,  that  if  Perry,  after  these  consultations  with 
his  counsel,  swore  positively  to  the  matters  returned  by  the  com- 
missioner, that  should  be  sufficient;  that  he  had  a  right  thus  to 
refresh  his  recollection.  But  if  a  witness,  dismissed  from  the 
stand  at  a  trial  one  day,  on  account  of  illness,  were  thus  to  re- 
fresh his  recollection,  and  then  return  at  a  subsequent  day  with 
that  refreshment  in  the  form  of  a  written  statement,  made  by  a 
stranger,  and  in  a  stranger's  handwriting,  and  should  offer  to 
read  that  to  the  jury  as  his  evidence  in  the  case,  what  court 
would  permit  it  ?  Especially  if  there  could  be  110  cross-exami- 
nation to  draw  out  how  much  of  the  statement  was  the  result  of 
the  knowledge  or  recollection  of  the  witness,  and  how  much 
was  contributed  by  the  stranger. 

I  think  the  deposition  must  be  suppressed,  though  I  arrive  at 
the  conclusion  with  some  regret,  as  the  witness  has  since  died  ; 
and  as  it  is  abundantly  shown  that  neither  the  defendant  nor  his 
attorneys  were  at  all  concerned  in  the  irregularities  complained 
of.  The  costs  of  the  motion,  $10,  to  plaintiff,  to  abide  the  event 
of  the  action.* 

*  Upon  appeal  the  order  was  affirmed  at  the  general  term  in  May,  1857,  Koose- 
velt  and  Mitchell,  JJ. 
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KYLE  a.  HARRINGTON. 
Supreme  Court,  First  District ;  Special  Term,  March,  1857. 

CONSIDERATION  OF  NOTE. — CONSTRUCTION  OF  PLEADING. — MO- 
TION AT  SPECIAL  TERM  FOR  NEW  TRIAL. 

A  verified  pleading  must  be  construed  so  as  to  make  all  its  parts,  if  possible,  har- 
monize with  each  other. 

The  answer  of  the  maker  to  a  complaint  on  a  promissory  note  set  up  as  a  first  de- 
fence that  no  consideration  was  ever  given  for  it ;  and  as  a  second  defence  set 
forth  the  circumstances  under  which  it  was  executed  and  came  into  the  plain- 
tiffs hands, — Held  that  the  first  branch  of  the  answer  must  be  interpreted  by 
the  second,  and  that  so  interpreted  it  was  no  defence  in  law ;  and  the  second 
branch,  if  it  were  a  sufficient  defence,  not  having  been  sustained  by  the  evi- 
dence at  the  trial,  that  the  whole  defence  failed,  and  there  was  no  alternative 
but  a  verdict  for  the  plaintiff. 

There  is  no  doubt  of  the  impropriety  of  one  single  judge  sitting  in  review  of  the 
rulings  of  another  single  judge  of  the  same  court.  The  rule  of  the  Superior 
Court  that  no  alleged  error  of  law  on  the  trial  before  the  jury  would  be  consid- 
ered at  special  term,  that  is,  by  a  single  judge,  "  unless  by  the  express  direction 
of  the  justice  before  whom  the  cause  was  tried"  (4  Sandf.,  701),  approved  in 
the  Supreme  Court. 

Qtfre,  whether,  under  section  265  of  the  Code, 'the  motion  fora  new  trial,  or  ap- 
plication for  judgment,  there  prescribed  to  be  made  "  at  the  circuit  or  special 
term,"  can  be  made  before  any  judge  other  than  him  before  whom  the  case  was 
tried! 

Motion  for  a  new  trial. 

The  complaint  was  on  a  promissory  note  made  by  the  defend- 
ant Harrington  to  the  defendant  Searls,  and  by  him  endorsed 
to  the  plaintiff.  In  his  answer,  which  was  verified,  Harrington 
set  up  two  separate  defences  : — 1.  A  denial  of  the  making  of  the 
note  for  a  valuable  consideration,  and  a  denial  for  want  of  knowl- 
edge, (fee.,  of  the  endorsement  2.  That  the  note  was  made  by 
him  without  any  consideration  ever  having  been  paid  for  it  by 
Searls  or  any  other  party,  and  for  the  specific  purpose  of  being 
deposited  with  the  plaintiff  temporarily,  and  until  the  defendant 
Searls  should  procure  and  tender  certain  other  notes  to  the  plain- 
tiff in  payment  of  an  indebtedness,  and  that  upon  that  the  note 
in  suit  should  be  given  up ;  that  such  notes  as  agreed  upon  were 
tendered  by  Searls,  but  refused  by  the  plaintiff,  who  declined  to 


422  ABBOTTS'  PRACTICE  REPORTS. 

Ryle  a.  Harrington. 

give  up  the  note  in  suit ;  and  that  Searls  still  held  the  notes  ten- 
dered, subject  to  the  order  of  the  plaintiff. 

The  cause  was  tried  before  Mr.  Justice  Davies  and  a  jury  at 
the  October  circuit.  After  proof  of  the  note  and  endorsement, 
the  plaintiff  rested.  Searls  was  called  as  a  witness  for  the  de- 
fendant Harrington,  and  testified  that  he  received  the  note  from 
Harrington ;  that  no  consideration  ever  passed  to  Harrington 
for  it,  and  that  the  witness  passed  it  to  the  plaintiff  for  the  plain- 
tiff's accommodation.  The  judge  thereupon  directed  a  verdict 
for  the  plaintiff. 

The  defendant  moved  at  special  term,  before  Mr.  Justice 
Roosevelt,  for  a  new  trial. 

S.  Sanxay,  for  the  motion. 
Aaron  &  Dayton  Ogden,  opposed. 

ROOSEVELT,  J. — The  defendant  Harrington  is  sued  as  a  maker 
of  a  promissory  note.  In  his  answer  he  sets  up  two  defences : — 
First,  he  denies  that  he  made  the  note  for  a  valuable  considera- 
tion ;  second,  he  says  (and  in  this  he  shows  what  he  means  by 
consideration)  that  the  note  was  made  for  the  purpose  of  being 
deposited  with  the  plaintiff  temporarily,  until  Searls  (the  payee 
and  endorser),  who  had  become  indebted  to  the  plaintiff  for 
goods  sold,  should  procure  and  deliver  three  other  notes,  which 
plaintiff  had  agreed  to  accept  in  its  stead,  as  payment  for  the 
goods ;  which  three  notes,  he  says,  Searls  accordingly  did  pro- 
cure and  tender  to  the  plaintiff,  who  refused  to  accept  them  and 
deliver  up  defendant's  note ;  and  that  Searls  still  holds  those 
three  notes,  subject  to  plaintiff's  order ;  and  he  (the  defendant) 
therefore  insists  that  the  plaintiff  has  no  right  to  the  note  sued 
on,  and  has  given  no  consideration  for  the  same.  As  this  an- 
swer is  under  oath,  the  law  requires  that,  like  any  other  sworn 
statement,  it  should  be  so  construed  as  to  make  all  its  parts,  if 
possible,  harmonize  with,  and  not  contradict,  each  other.  When, 
therefore,  in  the  first  branch  of  the  answer,  the  defendant  says 
he  made  the  note  without  consideration,  he  must  be  understood 
as  meaning  that,  in  his  view  of  the  law,  the  matter  as  subse- 
quently explained  by  him  was  no  consideration.  The  judge  at 
the  trial,  however,  took,  and  I  think  correctly,  a  different  view 
of  the  law,  and  as  no  evidence  was  offered  to  support  the  aver- 
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ment  that  the  three  substituted  notes  were  ever  procured  or  ten- 
dered, the  whole  defence  failed,  and  there  was  no  alternative 
but  a  verdict  for  the  plaintiff. 

The  judgment  then  rests  on  two  propositions,  namely  :  that 
the  first  branch  of  the  answer,  interpreted  by  the  whole,  is  no 
defence  in  law  ;  and  that  the  second  branch,  if  a  sufficient  de- 
fence in  law,  is  not  sustained  by  the  proofs  offered  at  the  trial. 

Motion  for  new  trial  denied  with  costs. 


I  have  examined  this  case  as  if  it  were  regularly  before  me. 
It  is  proper,  however,  to  add  that  the  practice  is  not  perfectly 
clear.  As  to  the  unfitness  of  a  single  judge  sitting  in  review 
npon  the  rulings  of  another  single  judge  of  the  same  court,  there 
can  be  no  doubt.  The  Superior  Court  in  1851,  to  prevent  such 
an  occurrence,  provided  by  an  express  rule  that  no  alleged  er- 
rors of  law,  in  the  trial  before  the  jury,  would  be  considered  at 
special  term — that  is,  by  a  single  judge — "  unless  by  the  express 
direction  of  the  justice  before  whom  the  cause  was  tried  ;"  and 
in  the  very  next  year,  when  the  Legislature  had  the  Code  under 
consideration,  an  amendment  was  introduced  seemingly  to  give 
greater  effect  to  the  suggestion  of  the  Superior  Court.  Prior  to 
that  time  motions  for  new  trials  on  exceptions  were  required  in 
the  first  instance  to  be  heard  and  decided  at  a  special  term, 
"  unless  the  judge  trying  the  cause  should  send  the  case  directly 
to  the  general  term.  But  by  the  amendment  of  1852,  it  is  de- 
clared that  such  motions"  must  in  the  first  instance  be  heard 
and  decided  at  the  circuit  or  special  term,  unless,  &c.  (Code, 
§  265). 

Why  was  this  change  from  the  indefinite  to  the  definite  arti- 
cle, unless  to  prevent  an  appeal  from  "  one  judge  to  another  in 
the  same  court?" — a  proceeding  which,  as  the  Superior  Court 
had  very  justly  observed  (in  4  Sandf.^  701),  should  never  be 
permitted  where  it  can  be  avoided. 
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BERRIAN  a.  THE  METHODIST  SOCIETY  IN  NEW 

YORK. 

New  York  Superior  Court ;  Special  Term,,  May,  1857. 
SERVICE  OF  SUMMONS  ON  CORPORATION. — TRUSTEES  DE  FACTO. 

The  trustees  of  a  religious  corporation  and  officers  appointed  by  them,  whose 
elections  and  appointments  were  in  conformity  with  the  formalities  proscribed 
by  the  statute,  and  who  have  in  fact  acted  and  are  acting  as  such,  are  at  least 
officers  de  facto,  upon  whom  alone  can  a  valid  service  of  process  be  made. 

Where  a  suit  against  such  a  corporation  wa^  commenced  in  the  Superior  Court, 
by  service  upon  certain  parties  claiming  to  be  officers,  but  not  in  possession  of 
the  offices, — 

Held,  upon  motion  of  the  officers  de  facto,  after  judgment  by  default — 1.  That 
all  the  proceedings  must  be  vacated  as  irregular. 

2.  That  the  title  of  the  acting  trustees  could  not  be  investigated  upon  the 
motioa 

3.  That  if  they  were  intruders,  the  Superior  Court  had  no  jurisdiction  to  de- 
termine the  question. 

Motion  to  vacate  summons,  complaint,  and  judgment  entered 
thereon  as  by  default. 

It  appeared  from  the  affidavits  that  there  were,  at  the  time  of 
the  commencement  of  this  action,  and  had  been  for  several  years 
previous,  two  organizations,  each  claiming  to  be  the  legally  con- 
stituted board  of  trustees  and  officers  of  the  defendants.  One 
of  these  bodies,  whose  president  was  J.  P.  Concklin,  had  been 
during  that  time  in  exclusive  possession  and  control  of  the  church 
edifice  and  property.  This  action  was  commenced  by  service 
of  process  upon  Cornelius  Berrian,  the  alleged  president  of  the 
other  body  claiming  to  be  the  board.  After  judgment  as  by 
default,  and  execution  issued,  counsel  employed  by  the  acting 
board  moved  to  vacate  the  proceedings,  upon  the  ground,  among 
others,  that  the  person  upon  whom  the  summons  was  served  was 
not  any  officer  or  agent  of  the  defendants. 

D.  McMahon,  for  the  motion. 
C.  Shaffer,  opposed. 
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BOSWORTH,  J. — The  defendant  moves  to  set  aside  a  judgment 
rendered  against  it  by  default,  on  the  26th  day  of  March,  1852, 
for  $2,507.99  damages  and  costs.  The  action  was  for  moneys 
alleged  to  have  been  advanced  by  Cornelius  Berrian,  the  as- 
signor of  the  plaintiff,  and  was  commenced  by  the  service  of  the 
summons  and  complaint  on  the  28th  day  of  February  last,  on 
Cornelius  Berrian,  who  is  described  as  president  of  the  defend- 
ant's Board  of  Trustees,  and  its  managing  agent.  The  defend- 
ant moves,  not  only  to  set  aside  the  judgment,  but  the  summons 
and  the  complaint,  on  the  ground,  among  others,  that  Cornelius 
Berrian,  alleged  to  be  the  president  of  the  corporation,  was  not, 
at  the  time  of  the  service  of  the  summons  and  complaint,  the 
president  of  the  Board  of  Trustees,  and  that  therefore  the  suit 
was  not  properly  commenced. 

The  affidavits  of  both  sides,  although  in  conflict  with  each 
other,  leave  no  doubt  that,  since  some  time  in  1853,  neither  Cor- 
nelius Berrian,  nor  those  alleged  to  be  with  him,  trustees  or 
other  officers  of  the  defendants,  have  in  fact  acted  or  been  per- 
mitted to  act  as  such. 

John  P.  Concklin  was  the  acting  president  of  the  defendant's 
trustees,  when  this  action  was  commenced.  He  and  his  asso- 
ciates were,  so  far  as  statutory  formalities  are  concerned,  regu- 
larly elected  officers  of  the  church  and  society,  have  acted  as 
such,  and  have  had,  and  now  have,  exclusive  possession  and 
control  of  the  church  edifice,  and  the  temporalities  of  the  society. 

The  persons  who  for  over  five  years  have  met  in  the  church 
edifice  for  worship,  have  elected  the  officers  of  the  society,  and 
appointed  and  supported  its  preachers,  must  be  deemed  for  all 
the  purposes  of  this  motion  as  competent  to  appoint  the  trustees. 
And  the  trustees  and  officers  appointed  by  them,  in  conformity 
with  the  provisions  of  the  statute,  and  who  have,  in  fact,  acted 
and  are  continuing  to  act  as  such,  are,  at  least,  trustees  and  offi- 
cers de facto /  and  on  them  alone,  while  such  a  state  of  things 
exists,  can  a  valid  service  of  process  be  made. 

How  much  a  want  of  conformity  in  their  proceedings  to  the 
discipline  of  the  society  may  affect  the  title  of  the  acting  trust- 
ees or  their  agents  to  their  officers,  cannot  be  investigated  on 
this  motion. 

If  the  trustees  and  officers  de  facto  are  intruders,  the  proper 
proceedings  to  determine  that  question,  and  obtain  such  an  ad- 
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judication  and  their  removal,  and  a  new  election  of  officers  and 
trustees  in  a  lawful  manner,  must  be  taken  and  prosecuted  else- 
where. 

This  court  has  no  jurisdiction  of  such  matters. 

All  the  proceedings  must  be  vacated,  as  being  irregular,  with 
$10  costs  of  this  motion. 


GRAHAM  a.  DUNNIGAN. 

New  York  Superior  Court;  General  Term,  March,  1857. 
ACTION  UPON  CONTRACT. — DEMURRER  TO  COUNTER-CLAIM. 

An  action  brought  by  a  widow  to  whom  a  life  estate  in  certain  parts  of  a  house 
have  been  assigned  as  dower,  against  the  owner  of  the  fee,  to  recover  a  certain 
amount,  averred  to  be  his  fair  proportion  of  taxes,  assessments,  and  water-rent 
of  the  whole  building,  paid  by  her  to  protect  her  estate  under  his  neglect,  ia 
an  action  upon  contract. 

No  averment  of  request  or  promise  is  necessary. 

Quere?  whether  upon  demurrer  to  defendant's  counter-claim  the  defendant  can 
avail  himself  of  the  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  ? 

In  considering  a  counter-claim  upon  demurrer  to  it  for  alleged  insufficiency,  the 
facts  alleged  in  the  complaint,  which  are  not  inconsistent  with  the  averments 
in  the  counter-claim,  are  to  be  taken  as  admitted. 

Appeal  from  an  order  of  the  special  term  that  plaintiff  recover 
judgment  on  demurrer  to  the  defendant's  counter-claim. 

This  was  an  action  brought  by  the  plaintiff,  who  held  a  life 
estate  in  a  considerable  portion  of  a  house  and  lot,  against  the 
owner  of  the  fee,  to  recover  from  him  a  certain  sum  alleged  to 
be  his  fair  proportion  of  taxes,  assessments,  and  Croton  water 
rents,  upon  the  premises,  which,  in  his  default,  she  had  paid  to 
protect  her  estate.  The  summons  was  for  a  money  demand  on 
contract.  The  complaint  showed  that  the  husband  of  the  plaintiff 
died  in  1848  seized  of  the  house  and  lot  in  question  and  the  ad- 
joining property  ;  that  in  December,  1851,  a  part  of  the  house 
was  set  off  to  the  plaintiff  as  her  dower ;  that  the  defendant,  since 
April  25,  1852,  when  he  became  owner  of  the  fee  by  deed  from 
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one  James  Linden,  grantee  of  the  heirs  of  the  plaintiff's  hus- 
band, had  been  in  possession  of  the  remainder  of  the  premises, 
he  claiming  to  own,  and  receiving  the  rents  and  profits  of  the 
same ;  that  during  that  time  the  plaintiff  had  been  compelled 
to  pay  all  the  taxes,  &c.,  upon  the  whole  premises ;  and  that 
$200,  for  which  with  interest  judgment  was  demanded,  was  the 
fair  proportion  of  these  payments  properly  chargeable  upon  the 
portion  of  the  premises  in  the  defendant's  possession. 

The  amended  answer  of  the  defendant  admitted  that  he  was 
the  owner  of  the  premises,  as  alleged  in  the  complaint,  but  de- 
nied any  indebtedness  to  the  plaintiff,  and  alleged  a  counter- 
claim, as  follows : — 

"  And  for  a  further  defence  to  any  cause  of  action  in  the 
complaint  alleged,  and  as  a  counter-claim  to  any  demand  in  the 
said  complaint  stated,  the  defendant  avers  and  says,  that  by  the 
order  of  this  court,  duly  made  and  perfected  therein,  on  the  20th 
day  of  June,  1851,  Charles  Sterling  was  appointed  receiver  of 
the  rents  and  profits  of  all  the  property  and  premises  in  the  com- 
plaint described  ;  and  the  said  order  directed  the  said  receiver 
to  pay  taxes,  assessments,  and  interest  money  on  certain  mort- 
gages on  the  said  premises  due  for  one  year  past  and  upwards, 
and  certain  other  costs  and  charges  and  annual  expenses. 

"The  defendant  further  shows  and  alleges,  that  in  the  month 
of  December,  1851,  the  plaintiff  was  put  in  the  possession  of  all 
the  corner  house,  except  one  room  on  the  second  floor  in  the 
back  part  of  said  house,  and  one  small  attic  bedroom,  by  the 
sheriff  of  the  city  of  New  York,  for  her  dower  in  said  property. 
The  corner  house  stands  upon  more  than  half  the  front  of  all  the 
property,  and  the  two  first  floors,  that  is,  the  store  and  basement 
(and,  in  fact,  the  whole  of  said  corner  house,  except  two  rooms), 
is  in  the  possession  of  the  plaintiff.  The  defendant  alleges  that 
the  plaintiff  paid  no  rent  to  the  receiver ;  and  that  Charles  Ster- 
ling, as  such  receiver,  was  compelled  to  pay  taxes  and  other  an- 
nual expenses  on  the  corner  house  out  of  the  rents  collected  by 
him  out  of  other  property  belonging  to  the  defendant,  when  the 
plaintiff  was  receiving  the  rents  and  profits  of  the  corner  house, 
and  paid  nothing  in  the  way  of  taxes  or  annual  expenses  on  the 
said  corner  house ;  the  several  sums  of  money  so  paid  by  such 
receiver,  and  before  his  discharge  on  October  7th,  1852,  and 
[which  (?)]  by  right  the  plaintiff  in  this  action  should  have  paid, 
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according  to  the  statute  in  that  case  made  and  provided,  amounts 
to  the  sum  of  two  hundred  dollars,  which  sum  of  two  hundred 
dollars  the  plaintiff  owes  the  defendant,  in  his  own  right,  as  the 
owner  of  the  fee  of  the  said  property,  and  assignee  of  James 
Linden,  the  former  owner  of  the  premises  described  in  the  com- 
plaint herein,  the  same  has  been  assigned  to  the  defendant  in 
this  action  by  the  said  James  Linden  for  a  valuable  considera- 
tion, duly  paid  before  the  commencement  of  this  action,  by  an 
instrument  in  writing,  dated  April  20,  1852  ;  for  which  sum  of 
two  hundred  dollars  the  defendant  claims  judgment  in  his  favor 
against  the  plaintiff,  with  interest  from  November,  1852  ;  and 
the  defendant  denies  each  and  every  allegation  in  the  said  com- 
plaint stated,  relative  to  any  indebtedness  of  the  defendant  to 
the  plaintiff  herein. 

"  JAMES  LINDEN,  AW  y.  for  Deft. 

"Dated  October  2cl,  1856." 

Judgment  having  been  ordered  at  special  term  for  the  plain- 
tiff upon  the  demurrer,  the  defendant  appealed. 

H.  Brewster,  for  appellant.  The  complaint  should  be  dis- 
missed because  it  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action ;  the  summons  is  for  money  demanded  on  con- 
tract ;  the  complaint  shows  no  contract,  nor  alleges  the  breach 
of  any  contract ;  the  complaint  states  that  the  fair  and  equitable 
proportion  of  the  taxes,  &c.,  properly  chargeable  on  the  portion 
of  the  corner  lot  and  premises  in  possession  of  the  said  defend- 
ant is  $200,  and  does  not  show  nor  state  what  portion  of  said 
premises  are  in  the  possession  of  the  defendant,  nor  that  any 
specific  portion  of  the  premises  are  in  the  possession  of  the  plain- 
tiff, by  which  it  can  be  seen  what  portion  of  the  taxes,  &c.,  the 
plaintiff  should  pay.  There  is  no  allegation  to  show  that  im- 
portant faet.  There  is  no  fact  alleged  in  the  complaint  from 
which  the  court  could  judge  what  portion  of  the  taxes,  &c.,  al- 
leged to  have  been  paid  by  the  plaintiff,  the  defendant  should 
pay,  if  any. 

Warren  G.  Brown,  for  respondent. 

BY  THE  COURT — "WOODRUFF,  J. — On  the  argument  of  the  ap- 
peal herein,  it  was  urged  on  behalf  of  the  appellant  that  wheth- 
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er  the  counter-claim  demurred  to  is  sufficient,  as  set  out  in  the 
answer,  or  not,  the  defendant  is  entitled  to  judgment  upon  the 
demurrer  on  the  former  and  familiar  rule  that  on  a  demurrer  to 
the  defendant's  pleading,  he  is  at  liberty  to  go  back  to  a  pre- 
vious pleading  of  the  plaintiff,  and  if  that  be  bad  he  is  entitled 
to  judgment,  although  his  own  pleading  be  also  defective ;  and 
that  a  bad  plea  is  good  enough  in  response  to  a  bad  declaration. 
He  therefore  insists  that  the  complaint  herein  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Whether  the  rule  referred  to  can  avail  the  defendant  in  any 
case,  it  is  unnecessary  to  say.  Many  defects  in  a  complaint,  if 
not  insisted  upon  by  demurrer  to  the  complaint  itself,  are  waived 
for  all  purposes.  But  it  is  provided  expressly  that  if  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, that  defect  is  not  waived,  though  not  insisted  upon  by  way 
of  demurrer.  If  we  did  not  think  it  quite  clear  that  the  objec- 
tion itself  is  without  foundation,  we  might  deem  it  material  to 
inquire  in  what  manner,  and  in  what  stage  of  the  action,  it 
should  be  taken  advantage  of,  and  whether  it  could  be  urged  to 
defeat  the  plaintiff's  demurrer  to  the  defendant's  counter-claim  ; 
but  we  prefer  to  content  ourselves  with  the  conviction  that  the 
complaint  is  not  liable  to  the  objection. 

The  complaint  shows  that  the  defendant,  on  or  about  the  25th 
April,  1852,  became  the  owner  in  fee  of  a  certain  house  and  lot, 
certain  apartments  in  which  have  been  adjudged  and  set  off  to 
the  plaintiff,  in  December,  1851,  as  and  for  her  dower  in  the 
premises,  and  that  the  plaintiff,  for  the  protection  of  her  life 
estate  in  those  apartments,  has  been  compelled  to  pay  the  whole 
of  the  taxes,  &c.,  on  the  said  house  and  lot  since  the  said  25th 
day  of  April,  1852,  while  the  defendant  has  been  in  the  posses- 
sion of  the  residue  of  the  premises,  and  in  the  receipt  of  the 
rents  and  profits  thereof. 

There  is  no  doubt  that  upon  these  facts  a  cause  of  action  has 
arisen  in  favor  of  the  plaintiff,  for  the  reimbursement  to  her  of 
so  much  of  such  taxes,  &c.,  as  is  properly  to  be  apportioned  to 
that  portion  of  the  premises  in  the  defendant's  possession.  The 
plaintiff  has  paid  money  for  the  use  of  the  defendant ;  she  was 
compelled  to  pay  it  for  the  protection  of  her  own  life  estate  in 
the  portion  of  the  house  which  she  occupied. 

The  ground  of  objection  stated  by  the  defendant's  counsel  is, 
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that  the  complaint  shows  no  contract  by  the  defendant  to  pay, 
and  no  breach  of  any  contract.  The  answer  to  this  is,  that  in 
such  case  the  law  implies  a  contract  by  the  defendant  to  pay  his 
just  proportion.  There  is  a  contract  as  truly  as  in  other  cases 
where  one  pays  money  for  the  use  of  another,  by  his  request. 
It  is  further  insisted  that  the  complaint  does  not  state  what  por- 
tion of  the  premises  are  in  the  defendant's  possession,  nor  that 
any  specified  portion  is  in  his  possession. 

To  this  the  reply  is  obvious.  The  complaint  does  state  that 
the  fair  and  equitable  portion  of  the  taxes,  &c.,  properly  charge- 
able upon  the  defendant's  portion  of  the  premises  is  $200.  If 
the  defendant  desired  that  the  complaint  be  made  more  definite 
and  certain,  he  should  have  applied  by  motion.  The  substantive 
ground  of  the  plaintiff's  claim  and  the  facts  which  show  her 
title  are  averred,  and  whether  the  complaint  be  regarded  as 
seeking  an  apportionment  of  the  taxes,  and  a  judgment  that  the 
defendant  reimburse  to  her  his  just  proportion,  or,  as  in  the 
nature  of  a  declaration,  for  money  paid  to  the  defendant's  use, 
the  essential  facts  to  constitute  a  cause  of  action  are  stated. 

The  demurrer  to  the  defendant's  counter-claim  rests  upon  its 
alleged  insufficiency  ;  in  considering  it,  we  must  take  the  facts 
alleged  in  the  complaint,  or,  at  all  events,  those  which  are  not 
inconsistent  with  the  averments  in  the  counter-claim,  as  admit- 
ted, and  the  counter-claim  under  those  admissions  stands 
thus  :— 

The  husband  of  the  plaintiff  died  seized  of  the  premises  (in- 
cluding the  house  and  lot  before  mentioned,  and  adjoining 
house),  on  the  llth  day  of  May,  1848.  On  the  20th  of  June, 
1851,  one  Charles  Sterling  was.  by  an  order  of  this  court,  ap- 
pointed a  receiver  of  the  rents  and  profits  of  all  the  property 
and  premises  in  the  complaint  described,  and  the  order  for  his 
appointment  directed  him  to  pay  the  taxes,  assessments,  and 
interest  on  certain  mortgages  upon  the  premises,  and  certain 
other  costs,  charges,  and  annual  expenses. 

On  or  about  the  26th  December,  1851,  the  plaintiff's  dower 
was  set  off  to  her,  by  assigning  to  her  use  a  part  of  the  corner 
house  and  lot. 

At  some  time  prior  to  April  26th,  1852,  the  heirs-at-law  con- 
veyed the  property  to  one  James  Linden,  and  on  that  day  he 
conveyed  all  his  right,  title,  and  interest  therein  to  the  defend- 
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ant,  and  she  has  paid  all  the  taxes,  &c.,  on  the  corner  house  and 
lot  since  that  time. 

The  defendant  alleges  that  the  plaintiff  paid  no  rent  to  the 
receiver,  and  that  such  receiver  was  compelled  to  pay  taxes,  &c., 
on  the  corner  house  out  of  the  rents  collected  by  him  "  out  of 
other  property  belonging  to  the  defendant,"  when  the  defendant 
was  receiving  the  rents  and  profits  of  the  corner  house,  and  paid 
no  taxes,  &c.,  thereon.  That  the  sums  so  paid  by  the  receiver 
amount  to  two  hundred  dollars,  which,  it  is  added,  "  the  plain- 
tiff owes  the  defendant,  in  his  own  right,  as  the  owner  in  fee  of 
the  property,  and  assignee  of  James  Linden,  the  former  owner 
of  the  premises  described  in  the  complaint  herein,  the  same  has 
been  assigned  to  the  defendant,  by  the  said  Linden,  for  a  valu- 
able consideration,  duly  paid,"  &c. 

We  might  dispose  of  the  demurrer  to  this  counter-claim  by 
saying  that  we  fully  concur  in  the  opinion  given  by  Mr.  Justice 
Boeworth,  on  sustaining  the  demurrer,  at  special  term.  We 
may  however  add — 

It  in  no  wise  appears  in  what  suit  the  receiver  was  appointed, 
nor  who  were  the  parties  thereto.  If  it  be  true  that  the  order 
appointing  the  receiver  directed  him  to  collect  the  rents  of  the 
premises,  and  pay  the  taxes,  &c.,  which  he  paid,  we  must  as- 
sume that  the  order  was  rightly  made,  and  that  it  was  based 
upon  equities  existing  between  the  parties  to  the  suit,  whoever 
they  were,  which  made  it  proper  that  he  should  pay  such  taxes, 
&c.,  out  of  the  rents  collected. 

If  the  receiver  collected  rents  from  property  not  embraced  in 
the  order,  and  if  that  is  what  the  defendant  means  by  "  other 
property  of  the  defendant,"  the  receiver  is  responsible,  and  the 
defendant  should  seek  redress  from  him. 

It  does  not  appear,  that  when  the  receiver  collected  the  rents 
and  paid  the  taxes,  either  James  Linden  or  the  defendant  had 
any  interest  in  the  premises  described  in  the  complaint,  and  if 
not,  they  had  no  interest  in  the  rents  collected  therefrom. 

It  in  no  wise  appears  that  the  plaintiff  was  liable  to  pay 
rent  to  the  receiver  for  the  premises  assigned  to  her  for  her 
dower. 

It  does  not  appear  that  prior  to  the  assignment  of  her  dower, 
she  occupied  the  corner  house ;  and  if  she  did,  the  adjustment  of 
the  taxes,  &c.,  was,  for  aught  that  appears,  a  matter  between 
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her  and  the  heirs-at-law,  with  which  neither  Linden  nor  the 
defendant  had  any  concern. 

And  we  must,  moreover,  assume  that  the  powers  and  duties 
of  the  receiver,  and  his  acts  in  his  receivership,  were  under  the 
direction  of  the  court,  and  that  all  the  rights  and  equities  of  the 
parties  affected  thereby  were  properly  adjusted  and  determined 
by  the  court,  in  the  suit  in  which  he  was  appointed.  If  he 
made  any  misappropriation  of  moneys  received  by  him,  the  par- 
ty who  was  injured  should  seek  redress  from  him. 

If  we  could  find  in  the  facts  alleged  any  ground  for  a  claim  in 
favor  of  James  Linden,  it  would  at  least  be  doubtful  whether 
there  is  any  sufficient  averment  of  an  assignment  of  such  claim 
to  the  defendant.  The  words  "  the  same  has  been  assigned  to 
the  defendant,"  &c.,  in  the  connection  in  which  they  stand,  seem 
rather  to  refer  to  t\iQ  premises  than  to  any  such  claim  for  money 
due  Linden. 

It  may  not  be  difficult  to  point  out  other  defects  in  the  sup- 
posed counter-claim,  but  enough  has  been  suggested  to  warrant 
the  conclusion  that  the  order  appealed  from  must  be  affirmed 
with  costs. 


-  DUFFY  a.  BEADY. 


\v 


New  York  Common  Pleas  ;  Special  Term,  May,  1857. 


MECHANICS'  LIEN. — REQUISITES  OF  NOTICE  AND  PLEADINGS. — DE- 
SCRIPTION OP  PREMISES. 

A  description  of  premises  in  a  notice  of  lien,  by  a  general  statement  that  they  are 
on  the  west  side  of  a  street,  between  two  others,  may  be  sufficient  if  the  num- 
ber was  unknown. 

In  a  complaint  on  such  a  notice  the  description  should  be  made  more  definite,  so 
that  the  sheriff  could  determine  beyond  doubt  the  premises  to  be  sold ;  and  it 
the  street  number  is  omitted,  the  plaintiff's  ignorance  of  it  should  be  averred. 

A  complaint  defective  in  these  respects  is  demurrable. 

Demurrer  to  complaint  for  foreclosure  of  a  mechanic's  lien. 

BRADY,  J. — The  objection  to  the  complaint  in  this  action  more 
particularly  is,  that  it  is  predicated  on  the  notice  of  lien,  con- 
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taining  averment  of  the  contents  of  the  notice  and  the  object 
and  intent  thereof,  without  averment  of  the  facts  alleged  in  the 
notice,  separately  in  the  complaint  in  these  proceedings.  The 
complaint  must  be  subjected  to  the  rules  of  law  governing  the 
pleadings  in  other  actions,  and  should  aver  that  notice  was  filed  ; 
that  the  defendant  is  the  owner  ;  that  the  work  was  done  in  pur- 
suance to  a  contract  and  in  conformity  therewith.  The  notice 
should  state,  among  other  things,  the  situation  of  the  building 
by  its  street  and  number,  if  the  number  be  known  (Act  of  1857, 

§6). 

A  general  statement  that  the  building  is  situate  on  the  west 
side  of  a  street  between  two  streets  named,  may  be  sufficient 
in  a  notice  of  lien,  on  the  assumption  that  the  plaintiff  did  not 
know  the  number ;  but  the  complaint  should  enlarge  the  de- 
scription in  such  manner  that  the  sheriff,  in  the  event  of  defend- 
ants' having  more  than  one  building  in  the  localities,  would  be 
able  to  determine  by  the  judgment  beyond  doubt  the  premises 
to  be  sold.  I  think  also  that  when  the  number  is  omitted,  the 
fact  should  be  alleged  that  the  plaintiff  was  ignorant  thereof. 
The  complaint  is,  therefore,  defective,  in  not  averring  the  neces- 
sary facts  to  constitute  his  cause  of  action,  and  in  not  presenting 
such  description  of  the  premises  affected  as  would  make  the 
judgment  of  the  court  effectual,  or  advise  the  defendants  pre- 
cisely of  the  building  proceeded  against. 

For  these  reasons,  the  demurrer  is  sustained,  with  liberty  to 
amend,  on  payment  of  costs. 


CUNNINGHAM  a.  JONES. 

New  York  Common  Pleas  /  General  Term,  April,  1857. 

MECHANICS'  LIEN. — CONTRACT. — MATERIAL  MEN. 

A  contract  with  an  owner  for  the  erection  of  a  building,  stipulating  no  time  of 
payment,  nor  any  sum,  excepting  that  the  labor  was  to  be  done  by  days'  work, 
is  an  entire  contract,  and  not  divisible  as  to  the  time  of  payment 

The  contractor  having  abandoned  the  work  and  absconded,  leaving  the  building 
not  inclosed,  he  was  entitled  to  DO  payment,  and  a  laborer  or  material  man  had 
no  claim  against  the  owner. 
You  IV.— 28 
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Appeal  from  a  judgment  foreclosing  a  mechanic's  lien. 

F.  INORAHAM,  J. — The  plaintiff  seeks  to  recover  from  the  de- 
fendant, under  the  mechanics'  lien  law,  for  work  done  by  him 
for  the  contractor  with  the  owner. 

The  referee  has  found  $at  the  defendant  (the  owner)  made  a 
contract  with  George  W.  Burwick  to  erect  on  his  land  an  addi- 
tion to  his  brewery ;  that  there  was  no  stipulation  in  respect  to 
the  sum  or  price  to  be  paid,  except  that  the  labor  was  to  be 
days'  work ;  that  the  plaintiff  did  furnish  the  materials  as 
claimed  by  him  ;  and  that  before  the  building  was  completed, 
Burwick  absconded  and  discontinued  the  work. 

From  the  evidence  it  appears  that  the  work  was  abandoned 
before  the  building  was  inclosed. 

The  right  of  the  plaintiff  to  recover  depends  upon  the  ques- 
tion whether  the  contractor  had  a  claim  which  he  could  have 
enforced  against  the  owner  at  any  time  before  he  absconded. 
If  there  was  nothing  then  due  from  the  owner,  there  is  no  fund 
out  of  which  the  claim  can  be  collected  from  the  defendant. 

If  there  was  any  contract  in  the  case  (as  to  which  I  express 
no  opinion,  the  referee  having  found  that  there  was  one),  it  was 
an  entire  contract  and  not  divisible  as  to  the  time  of  payment. 
The  agreement  was  to  erect  an  addition  to  a  building,  without 
any  specification  as  to  the  time  of  payment.  The  law  in  such 
case  requires  the  whole  work  to  be  done  before  the  contractor 
can  call  for  his  payment.  A  mere  voluntary  payment  on  ac- 
count does  not  alter  the  rights  of  the  parties. 

Performance  of  the  entire  contract  was  a  condition  precedent 
to  payment ;  and  the  plaintiff  was  bound  to  show  such  perform- 
ance before  the  defendant  became  liable  to  the  contractor.  (Mc- 
Millan v.  Yanderlip,  12  Johns.,  165  ;  Jennings  v.  Camp,  13  75., 
94 ;  Faxson  v.  Mansfield,  2  Mass.  R.,  147 ;  Champlain  v.  Row- 
ley, 18  Wend,  187.) 

There  are  cases  where  a  substantial  compliance  has  been 
held  sufficient  to  take  the  case  out  of  the  rule ;  but  I  know  of 
no  case  where  that  has  been  extended  to  cases  of  contracts  left 
half  finished,  and  exposing  the  contracting  party  to  great  in- 
jury from  such  abandonment.  In  the  language  of  Judge 
Spencer,  "  it  was  never  intended  to  embrace  the  case  of  a  wil- 
ful dereliction  of  the  contract  when  partly  executed  by  one  of 
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the  parties  without  the  assent  and  against  the  will  of  the 
other." 

In  White  v.  Hewitt  (1  E.  D.  Smith,  395),  this  question  dis- 
tinctly arose,  and  the  court  say  it  is  not  law  that  a  party  con- 
tracting to  perform  a  specific  job,  may  prosecute  it  so  far  as  he 
thinks  proper,  and  then  abandon  it  unfinished,  without  the  fault 
or  assent  of  the  party  with  whom  he  contracts,  and  then  sue  and 
recover  for  so  much  labor  as  he  has  chosen  to  devote  to  the  un- 
dertaking. (See  also  Neville  v.  Frost,  2  K  D.  Smith,  62.) 

The  omission  to  state  the  compensation  in  the  contract  does 
not  alter  the  rule.  The  defendant  would  be  bound  to  pay  what 
the  work  and  materials  were  worth,  but  he  had  a  right  to  insist 
that  the  contract  should  be  first  completed.  If  the  contractor 
wanted  any  other  terms  of  payment,  he  should  have  stipulated 
for  it  in  his  contract 

The  judgment  must  be  reversed. 


BARKER  a.  JOHNSON. 

Supreme  Court,  First  District  /  Special  Term,  January,  1857. 
SUPPLEMENTARY  PROCEEDINGS. — APPOINTMENT  OF  RECEIVER. 

Under  the  Code  a  receiver  of  the  property  of  a  judgment  debtor  cannot  be  ap- 
pointed, except  in  proceedings  upon  the  return  of  an  order,  personally  served 
on  the  judgment  debtor,  requiring  him  to  appear  and  answer. 

A  receiver  appointed  without  proceedings  giving  such  notice  haa  no  authority. 

Quere  I  whether  the  debtor  in  a  judgment  obtained  on  a  summons  served  only  by 
publication,  and  not  personally,  is  a  judgment  debtor  within  the  meaning  of  the 
provisions  respecting  supplementary  proceedings  f 

MITCHELL,  J. — Stanton  obtained  judgment  in  this  court  in 
August,  1855,  against  Clark  on  a  prior  judgment  obtained  in 
Connecticut:  the  judgment  in  this  court  was  by  publication, 
without  personal  service  of  the  summons.  Execution  was  issued 
and  returned  unsatisfied.  On  November  15, 1855,  Stanton  took 
out  an  order  on  proceedings  supplementary  to  execution,  for 
Clark  to  appear  and  answer,  but  as  it  could  not  be  personally 
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served,  the  judge  refused  to  proceed  on  it,  and  that  proceeding 
was  discontinued  by  an  order  entered  to  that  effect  on  the  origi- 
nal order,  on  December  8,  1855.  On  the  same  day  Stanton 
presented  an  affidavit,  stating  that  there  were  no  supplemental 
proceedings  now  pending  against  Clark,  and  gave  notice  of  the 
discontinuance  to  the  attorney  of  these  defendants.  On  the 
same  day  a  new  affidavit  was  presented  by  Stanton's  attorney 
alleging  the  judgment  and  execution  returned  unsatisfied,  and 
that  Clark  resided  in  Connecticut,  and  that  these  defendants  had 
and  claimed  property  of  his.  On  this  affidavit  an  order  was 
obtained  on  the  same  day  appointing  this  plaintiff  receiver  of 
the  property,  &c.,  of  Clark,  on  his  giving  a  bond  to  be  approved 
of.  The  bond  was  approved  and  filed  on  December  20,  1855, 
and  on  the  last  day  leave  to  commence  this  action  was  obtained 
by  the  receiver.  No  order  for  Clark  to  appear  and  answer  was 
taken  out  in  this  last  proceeding,  and  none  was  ever  served  on 
him.  This  action  was  commenced  December  26,  1855. 

In  the  original  action  in  this  court,  the  plaintiff  took  out  an 
attachment  against  Clark's  property,  and  under  it  the  sheriff  of 
Kings  county  levied  on  forty-seven  pieces  of  timber  belonging 
to  Clark,  on  June  9,  1855,  on  board  a  vessel  belonging  to  these 
defendants.  The  sheriff  detained  not  only  the  timber  but  the 
vessel  also  from  that  day  to  the  15th  of  the  same  month,  al- 
though he  might  have  discharged  the  timber,  as  it  was  on  deck, 
in  a  single  day.  This  detention  of  the  vessel  was  without  any 
authority  from  Stanton  or  his  attorney,  or  Clark  :  it  was  an  er- 
roneous act  of  the  sheriff  alone.  On  the  15th  of  June  the  cap- 
tain moored  his  vessel,  and  as  Stanton  did  not  give  a  sufficient 
indemnity  to  the  sheriff,  the  sheriff  abandoned  the  attachment. 
The  timber  was  on  the  same  day  removed  from  the  ship  and  put 
into  a  yard  on  storage,  where  it  still  remains.  It  had  been  con- 
signed to  Roosevelt  &  Joice  ;  but  they  refused  to  receive  it  as 
consignees,  saying  it  did  not  suit  them.  These  defendants  had 
a  lien  on  the  timber  for  the  agreed  freight  of  it,  amounting  to 
$150.  After  it  was  stored  they  had  also  a  right  to  be  paid  the 
storage  for  it,  for  which  they  were  liable,  as  it  was  received  on 
storage  "  for  their  percentage  and  risk."  The  storage  was  $7  a 
month. 

Stanton's  attorney  called  on  the  defendants  in  the  course  of 
the  week,  before  the  19th  of  November,  and  also  on  the  26th  of 
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December,  and  not  before  this  action  was  commenced,  and  de- 
manded of  them  the  timber :  he  made  no  formal  tender  of  any 
money,  but  said  he  was  ready  to  pay  the  freight,  $150  ;  and  on 
the  26th  of  December  said  he  would  also  pay  the  storage.  These 
defendants  refused  to  deliver  it  unless  they  were  also  paid  $160 
for  the  detention  of  the  vessel,  which  "  it  is  proved  was  worth 
to  them  $iO  a  day." 

The  action  is  not  for  the  recovery  of  the  property  itself,  but 
for  a  determination  of  the  rights  of  the  plaintiff;  that  the  de- 
fendants be  adjudged  to  deliver  the  property  to  the  plaintiff; 
that  it  be  sold  under  the  direction  of  the  court ;  and  that  out  of 
the  proceeds  the  lawful  liens  of  the  defendants,  if  any,  be  paid, 
and  for  costs ;  or  for  other  and  further  relief. 

The  defendants  insist — I.  That  the  original  judgment  in  this 
court,  being  founded  only  on  publication  and  not  on  personal 
service,  Clark  was  not  a  judgment  debtor  under  it,  within  the 
meaning  of  section  292  of  the  Code. 

II.  That  no  receiver  can  be  appointed  unless  the  creditor  pro- 
ceeds under  this  section  and  takes  out  an  order  to  appear  and 
answer,  and  serve  it  personally  on  the  judgment  debtor.  In  this 
case  the  order  to  appear  and  answer  as  once  issued,  was  never 
served,  and  was  discontinued  before  the  receiver  was  appointed. 
The  proceeding  under  which  the  receiver  was  appointed  com- 
menced December  8,  1855,  and  no  attempt  was  made  to  give 
the  judgment  debtor  any  notice  of  it. 

In  Kemp  v.  Harding  (4  How.  Pr.  J?.,  178),  a  receiver  was 
appointed,  as  in  this  case,  on  a  summons  to  the  alleged  debtor 
of  the  judgment  debtor  alone,  and  without  any  notice  to  the 
judgment  debtor.  On  appeal,  it  was  held  at  the  general  term 
in  the  eighth  district,  before  four  justices,  that  the  appointment 
was  not  authorized  by  the  Code  ;  that  the  appointment  can  only 
be  made  on  a  proceeding  under  section  294  of  the  Code  against 
the  judgment  debtor  himself,  and  on  notice  to  him ;  and  that  if 
he  cannot  be  served  with  notice,  the  creditor  must  proceed  by  a 
new  action  in  nature  of  a  judgment  creditor's  bill.  This  decis- 
ion was  approved  in  Dorr  v.  Noxon  (5  /&.,  29).  It  was  made 
more  than  seven  years  since,  and  no  decision  to  the  contrary  is 
quoted.  It  comports  also  with  the  principle  that  in  all  cases  a 
party  is  to  have  notice  of  proceedings  instituted  against  him  ; 
and  with  the  rule  that  when  a  special  statutory  proceeding  is 
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created,  the  one  who  avails  himself  of  it  can  do  so  only  by  con- 
forming to  its  provisions.  Section  294  points  out  the  first  step 
towards  the  relief  to  be  granted  :  it  is  to  obtain  the  order  to  ap- 
pear and  answer.  It  is  to  be  implied  (although  not  so  expressed) 
that  the  subsequent  proceedings  allowed  in  the  same  chapter 
have  no  foundation  to  rest  upon,  unless  this  preliminary  one  is 
first  laid.  If  the  order  to  appear  and  answer  is  an  essential  to 
the  subsequent  proceedings,  its  service  must  be  equally  an  es- 
sential. The  Legislature  would  not  make  the  order  to  appear 
necessary,  and  yet  allow  the  creditor  to  proceed  without  any  ser- 
vice of  it.  As  the  Code  does  not  provide  for  any  substituted 
service  of  the  order,  it  must  be  according  to  the  common  law — 
that  is,  be  personal. 

The  appointment  of  the  receiver  was  therefore  without  author- 
ity, and  the  plaintiff  has  no  right  to  sue.  The  complaint  must 
therefore  be  dismissed  ;  but  as  he  had  leave  to  sue,  and  the  de- 
fendant may  not  have  been  entirely  free  from  fault,  it  is  without 
costs ;  so  that  each  party  pays  his  own  costs.  The  first  question 
it  is  unnecessary  to  pass  upon. 


ATWILL  a.  LE  EOT. 

Supreme  Court,  first  District;  Special  Term,  March,  1857. 
CAUSE  or  ACTION. — CONTRACT. — TORT. — ASSIGNMENT. 

A.  and  B.  entered  into  a  contract  with  0,  to  render  services,  and  to  be  paid  in 
stock,  which  C.  falsely  represented  as  valuable ;  B.  assigned  his  interest  in  the 
contract  to  A.,  who  thereupon  rendered  the  services,  and  on  being  tendered  the 
stock  in  payment  refused  to  receive  it,  and  brought  an  action  for  the  value  of 
the  services  as  upon  contract, — 

Held,  1.  That  his  complaint  setting  forth  these  facts  was  not  demurrable,  as 
joining  a  cause  of  action  upon  contract  with  one  for  tort,  nor  ns  being  an  action 
for  tort  by  an  assignee  of  the  cause  of  action.  2.  That  the  action  was  for  fraud, 
and  the  summons  should  have  been  for  relief,  and  the  complaint  should  have 
prayed  damages.  8.  That  as  A.  alone  rendered  the  services,  he  alone  was  in- 
jured by  the  false  representations,  and  the  cause  of  action  was  in  him  alone. 

Demurrer  to  complaint. 
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MITCHELL,  J. — The  defendants  objecting  that  there  is  a  mis- 
joinder  of  causes  of  action,  viz.,  one  in  tort  and  one  in  contract ; 
the  plaintiff  answers  that  the  complaint  is  on  contract  only,  and 
that  the  false  representations  are  staled  to  anticipate  the  defend- 
ants' answer  that  they  had  fulfilled  their  contract  by  delivering 
him  the  stock  which  he  was  to  receive  under  his  contract.  This 
admits  that  the  contract  has  been  strictly  complied  with  ;  but 
that  the  mode  of  payment  does  not  bind  the  plaintiff  on  account 
of  the  fraud.  The  action  therefore  is  for  the  fraud,  in  repre- 
senting that  the  stock  was  valuable,  which  was  known  not  to  be 
valuable,  and  should  be  for  the  damages  thus  sustained.  In- 
stead of  that,  the  summons  as  on  a  contract,  for  the  recovery  of 
money  only,  is  for  payment  of  a  specific  sum,  and  not  "  for  the 
relief  demanded  in  the  complaint ;"  and  the  complaint  demands 
the  specific  sum,  and  not  damages.  As  these  defects  are  not 
grounds  of  demurrer,  the  defendants  cannot  avail  themselves  of 
them  in  this  way. 

The  defendants  object  that  the  representations  were  made  to 
the  plaintiff  and  his  co-contractor,  and  that  an  action  for  tort 
cannot  be  assigned  (Zabriskie  v.  Smith,  3  Kern.,  322,  by  Denio). 
But  the  complaint  shows  no  cause  of  action  for  the  tort  in  the 
co-contractor,  as  it  alleges  that  shortly  after  the  making  of  the 
rac^White,  the  co-contractor,  assigned  his  interest  therein  to 
the  plaintiff,  and  that  after  the  assignment  the  plaintiff  did  ac- 
tually perform  the  work.  If  this  be  so,  White  suffered  no  loss, 
as  he  did  no  work,  and  although  the  false  representation  was  to 
the  two,  the  whole  injury  was  to  the  plaintiff  alone,  and  he 
alone  had  a  cause  of  action. 

The  complaint  is  not  so  certain  in  this  respect  as  it  should  be, 
but  that  is  not  a  cause  of  demurrer. 

The  demurrer  must  be  overruled  with  costs  of  the  argument, 
with  leave  to  the  defendants  to  answer ;  and  leave  to  the  plain- 
tiff to  amend  his  summons  and  complaint,  as  to  the  relief  sought 
and  in  other  particulars ;  and  leave  to  the  defendants  to  move 
that  plaintiff  be  required  to  make  his  complaint  more  definite 
and  certain,  and  to  conform  his  summons  and  prayer  of  relief  to 
the  facts  in  his  complaint,  or  the  statement  in  the  complaint  to 
tin-  relief  sought  in  the  summons. 
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ANDROVETTE  a.  BOWNE. 
Supreme  Court,  First  District;  At  Chambers,  May,  1857. 

TEMPORARY  INJUNCTION. — WHEN  MOTION  FOR  SHOULD  BE  ON 

NOTICE. 

A  temporary  injunction  should  not  be  granted  without  the  usual  notice  of  mo- 
tion to  the  adverse  party,  except  a  pressing  necessity  is  shown. 

The  power  conferred  by  the  Code  of  prescribing  a  shorter  notice  of  motion  than 
eight  days,  or  dispensing  with  notice  altogether,  should  be  confined  to  excep- 
tional cases. 

Application  for  an  order  that  the  defendant  show  cause,  why 
an  injunction  should  not  issue  against  him,  and  that  he  be  mean- 
while restrained  from  the  acts  from  which  it  was  sought  t6  en- 
join him. 

ROOSEVELT,  J. — The  plaintiff,  who  is  the  owner  of  the  prem- 
ises adjoining  the  Wolfe  Farm  on  Staten  Island,  asks  for  an  ex- 
parte  injunction  to  restrain  the  Quarantine  Commissioners  from 
erecting  any  hospital  buildings  or  docks  on  the  farm  lately  pur- 
chased by  them,  and  from  designating,  for  the  anchorage  of  fe- 
ver vessels,  a  certain  part  of  the  bay  situated  about  a  mile  and 
a  half  distant,  and  which  has  been  selected  for  that  purpose. 

Without  going  into  the  merits  of  the  plaintiff's  application, 
it  is  sufficient  to  say  that  no  case  of  an  immediately  pressing 
character  is  made — none,  at  all  events,  so  urgent  as  to  render  it 
proper  to  dispense  with  the  usual  preliminary  notice  to  the  ad- 
verse party. 

!Nor  are  orders  to  show  cause  matters  of  course.  They  imply, 
when  granted,  at  least  a  partial  expression  of  opinion,  which 
should  always  be  avoided,  if  practicable.  They  are  the  more 
objectionable,  too,  when  accompanied,  as  is  sought  in  this  case, 
by  an  intermediate  restraining  clause,  and  that  without  security 
for  any  damage  which  may  result  from  the  stoppage,  should  the 
complaint  afterwards,  on  a  hearing  of  both  sides,  turn  out  to  be 
unfounded. 

The  Code,  as  a  general  rule,  requires  that  motions  shall  not 
be  made  without  a  notice  of  eight  days ;  and  although  the  court 
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or  judge  may  prescribe  a  shorter  time,  or  even  dispense  with 
notice  altogether,  the  power,  it  is  obvious,  was  intended. to  be 
confined  to  exceptional  cases,  and  not  to  be  exercised  indiscrim- 
inately on  all  occasions,  many  of  them  not  of  urgency,  but  only 
of  urgent  parties. 

The  writ  or  order  of  injunction  is  a  valuable  remedial  pro- 
cess. It  has  been  in  use  for  centuries ;  and  in  the  present  state 
of  society  its  occasional  application  is  as  indispensable  to  the 
body  politic  as  certain  medical  and  surgical  operations  are  to 
the  body  natural.  Like  them,  however,  it  requires  great  cau- 
tion. An  unguarded  and  too  free  use  of  the  injunction  power 
must  inevitably  lead  to  its  entire  suppression — a  result  which, 
in  the  course  of  time,  none  would  deplore  more  than  those  who 
are  now  so  clamorous  to  bring  it  about. 

Motion  denied,  with  leave  to  renew  it  on  the  regular  eight- 
day  notice. 
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/ 

New  York  Common  Pleas ;  Special  Term,  May,  1857. 

v 

ACTION  ON  JUDGMENT. — ASSIGNEE. — ARREST. — SUPPLEMENTARY 

PROCEEDINGS. — FRAUDULENT  DISPOSAL  OF  PROPERTY. 

Section  71  of  the  Code, — providing  that  no  action  shall  be  brought  upon  a  judg- 
ment, <fec.,  between  tlu  same  parties,  without  leave  of  the  court, — does  not  pro- 
hibit a  bonafide  assignee  of  a  judgment  from  bringing  an  action  upon  it  without 
first  obtaining  leave  of  the  court. 

The  case  of  Tuffta  a.  Braisted  (1  Ante,  83),  to  the  same  effect — approved. 

The  recovery  of  a  judgment  in  one  of  the  courts  of  this  State  upon  a  debt  fraud- 
ulently contracted,  merges  the  original  cause  of  action;  and  in  an  action  upon 
such  judgment  the  defendant  is  not  liable  to  arrest  on  the  ground  of  the  fraud 
in  the  original  debt. 

That  the  judgment  was  recovered  in  a  court  without  power  to  order  the  arrest 
of  defendant,  makfs  no  difference. 

The  examination  of  a  judgment  debtor  disclosing  grounds  for  arrest, — e.  g.,  a  dis- 
posal of  property  with  intent  to  defraud  creditors, — may  be  used  as  the  basil 
of  an  application  for  an  order  of  arrest 

What  circumstances  amount  to  a  disposal  of  property  with  intent  to  defraud 
creditor*. 

Motion  to  vacate  an  order  of  arrest. 
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This  action  was  brought  by  Robert  McButt,  James  H.  Black, 
and  Alexander  Guild,  against  Adolph  Hirsch  and  Simon  Lev- 
inger.  The  grounds  on  which  the  present  motion  was  based 
appear  in  the  opinion. 

BRADY,  J. — Thomas  J.  Humphrey,  being  the  holder  of  a 
note  for  $378.90,  made  by  the  defendants  jointly,  on  January 
23, 1857,  commenced  an  action  thereon  against  them  in  the  Ma- 
rine Court  of  this  city,  and  on  the  27th  of  the  same  month  re- 
covered judgment  against  them  for  the  amount  thereof,  with 
costs.  On  the  14th  of  March  following  he  assigned  such  judg- 
ment to  the  plaintiffs,  who  on  the  17th  of  the  same  month  com- 
menced this  action  thereupon,  without  having  obtained  leave 
from  this  court  for  that  purpose.  It  appears  also  that  the  de- 
fendants made  an  assignment  for  the  benefit  of  their  creditors 
on  January  19, 1857,  and  prior  to  the  commencement  of  the 
action  in  the  Marine  Court.  On  April  24,  1857,  the  plaintiffs 
obtained  an  order  of  arrest  against  the  defendants,  founded  upon 
the  examination  of  the  defendant  Hirsch,  on  proceedings  sup- 
plementary to  the  judgment  in  the  Marine  Court,  and  by  which 
it  is  insisted  that  the  fraudulent  conduct  of  the  defendants  in 
contracting  the  original  debt,  and  in  fraudulently  disposing  of 
their  property,  conclusively  appears.  The  defendants  ask  for 
the  discharge  of  the  order  of  arrest  upon  the  following  grounds  : 

1.  Because  the  action  was  improperly  brought ;  inasmuch  as 
leave  of  the  court  was  not  obtained  to  bring  it,  as  required  by 
section  71  of  the  Code. 

2.  Because,  if  the  action  was  properly  brought,  there  is  no 
evidence  that  the  debt  was  fraudulently  contracted ;  and  if  it 
had  been,  the  plaintiffs  are  concluded  as  to  the  right  to  arrest 
by  the  judgment  of  the  Marine  Court,  which  absorbed  all  prior 
remedies  of  a  provisional  character. 

3.  Because  the  only  evidence  of  fraud  of  any  kind  presented  in 
the  moving  papers,  is  contained  in  the  examination  of  the  debtor 
Hirsch,  which  could  not  be  used  against  him  to  procure  his  ar- 
rest ;  section  292  of  the  Code  containing  a  clause  forbidding  it 
to  be  used  for  any  such  purpose. 

4.  Because  even  if  the  examination  can  be  used  against  the  de- 
fendants, it  does  not  show  that  since  the  commencement  of  the 
action  in  the  Marine  Court,  or  at  any  time  afterwards,  the  defend- 
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ants  disposed  of  their  property  with  intent  to  defraud  their 
creditors. 

The  Superior  Court  have  decided,  in  Tuffls  v.  Braisted  (1 .45- 
lotts*  Pr.  R.,  84),  at  general  terra,  that  section  71  of  the  Code 
does  not  prohibit  a  bonajide  assignee  of  a  judgment  from  bring- 
ing an  action  upon  it,  without  first  obtaining  leave  of  the  court, 
and  upon  the  ground  that  the  action  is  not  between  the  same 
parties.  The  reasons  assigned  by  that  court  for  the  position 
assumed  are  conclusive  ;  and  on  the  authority  of  that  case  I  con- 
sider the  first  point  untenable. 

The  right  to  arrest  is  a  provisional  remedy  (Code,  tit.l,ch.  1); 
and  the  order  may  be  made  to  accompany  the  summons,  or  at  any 
time  afterwards,  before  judgment  (Ib.,  §  183).  In  Wanzer  v.  De 
Baun  (1  E.  D.  Smith,  261),  it  was  decided  that  the  recovery  of 
judgment  in  another  State  for  goods  sold,  is  no  bar  to  an  action 
for  deceit  in  procuring  credit  on  such  sale,  or  for  fraudulent  rep- 
resentations made  to  induce  the  vendor  to  sell  the  goods ;  and 
in  Field  v.  Morse  (17  Barb.,  644),  the  reverse  is  intimated. 
"Whether  the  doctrine  of  Wanzer  v.  De  Baun  be  correct  or  not, 
the  judgment  when  recovered  in  this  State  quiets  all  questions 
-in  reference  to  the  subject-matter,  and  the  remedies  applicable 
/thereto.  The  judgment  is  conclusive,  and  the  creditor's  further 
remedies  are  upon  it  alone.  He  should  not  be  permitted  to  re- 
vive or  revert  to  the  original  cause  of  action,  incidentally  or 
otherwise,  in  an  action  upon  his  judgment,  for  the  purpose  of 
acquiring  any  omitted  provisional  remedy.  That  he  could  not 
have  arrested  the  defendants  by  process  issuing  out  of  the  Ma- 
rine Court,  does  not  affect  the  question.  The  plaintiffs'  assignor 
elected  the  former,  and  waived  the  higher  powers  which  he 
might  have  invoked.  For  these  reasons  I  think  the  second  point 
tenable. 

Section  292  of  the  Code  provides  that  no  person  shall,  on  ex- 
amination pursuant  to  this  chapter,  be  excused  from  answering 
any  question  on  the  ground  that  his  examination  will  tend  to 
convict  him  of  the  commission  of  a  fraud  /  but  his  answer  shall 
not  be  used  as  evidence  against  him  in  any  criminal  proceedings 
or  prosecution." 

It  was  held  in  Mauran  v.  Lamb  (7  Cow.,  174),  that  the  real 
plaintiff,  though  not  a  party  to  the  record,  could  not  be  required 
without  his  consent  to  give  evidence  for  the  defendant.  The 
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rule  in  that  case  is  said  to  have  been  changed  by  a  subsequent 
statute,  which  provides  that  a  witness  shall  not  be  excused  from 
answering,  on  the  ground  that  the  answer  may  establish,  or  tend 
to  establish,  that  he  owes  a  debt,  or  is  otherwise  subject  to  a 
civil  suit  (2  Rev.  Stats.,  4  ed.,  652  ;  Cook  v.  Spaulding,  I  Hill, 
586).  Our  statute  is  substantially  the  same  as  that  of  46  George 
III.,  ch.  37,  which  was  passed  subsequent  to  the  impeachment  of 
Lord  Melville,  where  the  chancellor  and  eight  of  the  judges, 
against  four,  were  of  opinion  that  at  common  law  the  witness 
was  bound  to  answer,  although  it  might  subject  him  to  a 
civil  suit  (1  Hill,  586 ;  1  Gre&nl.  Ev.,  6  ed.,  §  452).  The 
defendant  Hirsch,  upon  examination  under  section  292,  was 
therefore  not  excused  from  answering  any  question  which  would 
subject  him  to  a  civil  action,  that  section  having  protected  him 
from  prosecution  criminally  for  any  thing  he  might  disclose. 
He  was  thus  compelled  by  different  statutes  to  answer,  whether 
his  answers  subjected  him  to  a  civil  or  criminal  proceeding ; 
but  was  saved  from  any  criminal  proceeding  founded  on  the 
evidence  which  his  testimony  furnished.  I  think  therefore  that 
the  section  referred  to  does  not  exclude  the  use  of  the  examina- 
tion against  the  judgment  debtor  in  actions  against  him,  and 
that  the  order  of  arrest  was  properly  predicated  on  it  as  part 
of  the  moving  papers.  I  think  also,  for  the  reasons  assigned, 
the  third  point  cannot  be  sustained. 

The  defendant  Hirsch  states  that  within  six  months  prior  to 
his  examination,  which  took  place  on  February  2,  1857,  he  and 
his  firm  purchased  about  $60,000  or  $70,000  worth  of  goods  ; — 
that  within  four  months  prior  to  that  day  he  and  his  firm  shipped 
$70,000  or  $80,000  worth  of  goods  to  California,  and  made  the  last 
shipment,  amounting  to  $7,000  or  $8,000,  about  a  week  or  a  fort- 
night before  the  2d  of  February  ; — that  his  firm  stopped  business 
about  January  22,  1857,  and  made  an  assignment  to  Frederick 
Frank,  of  San  Francisco,  California,  for  the  benefit  of  all  their 
creditors,  which  included  all  of  the  property  of  the  assignors,  of 
every  name  and  kind  ; — that  his  partner,  Levinger,  left  for  the 
last  named  place  on  January  22,  1857,  with  the  assignment; — 
that  his  firm  had  on  hand  at  the  time  they  stopped  business  a 
stock  of  goods  amounting  to  $1,200,  which  they,  on  the  22d  or 
23d  of  January,  sold  to  Marx  Fisher,  in  payment  of  a  debt  due 
to  him  for  money  borrowed  from  him  by  defendants'  firm  of 
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Hirsch  &  Co.,  and  also  that  at  the  time  of  the  assignment  the 
firm  did  not  know  whether  they  were  insolvent  or  not — did  not 
know  their  exact  position,  but  wished  to  protect  their  creditors 
in  case  they  did  not  give  an  extension.  Hirsch  had  no  copy  of 
the  assignment,  and  none  appears  to  have  been  produced. 

The  motion  to  discharge  the  order  of  arrest  is  made  on  the 
plaintiff's  papers  only,  and  of  course  no  affidavit  is  presented 
explaining  any  of  the  circumstances  developed  on  the  examina- 
tion, or  denying  any"  of  the  charges  made.  Whether  the  $1200 
worth  of  stock  was  sold  to  Fisher  before  or  after  the  assignment, 
does  not  distinctly  appear  on  Hirsch's  examination.  It  is  al- 
leged, however,  in  the  affidavit  of  Black,  one  of  the  plaintiffs, 
and  it  is  not  denied,  that  the  assignment  was  made  on  January 
19,  1857,  which  was  three  or  four  days  before  the  sale  to  Fisher. 
From  these  dates  and  events  it  appears  that  the  bulk  of  the 
property  owned  by  the  defendants  was  either  in  San  Francisco, 
or  in  transit  thither,  at  the  time  the  assignment  was  made,  and 
that  although  it  was  designed  to  cover  all  the  property  of  the 
defendants,  the  stock  on  hand,  amounting  to  $1200,  was  sold  to 
Fisher  by  the  defendant  Hirsch,  or  by  both  the  defendants,  three 
or  four  days  after  the  assignment  was  executed.  It  does  not  ap- 
\pear  that  the  plaintiffs,  or  their  assignor  Humphrey,  knew  either 
of  the  assignment  or  the  sale  to  Fisher  prior  to  the  commence- 
ment of  the  action  in  the  Marine  Court,  nor  does  it  appear  that 
the  sale  to  Fisher  was  in  fact  made  when  that  action  was  com- 
menced. The  whole  of  the  property  assigned  was  not  delivered 
to  the  assignee,  nor  held  subject  to  his  order,  as  we  have  seen, 
$1200  worth  of  it  having  been  transferred  by  the  defendants 
subsequent  to  the  assignment.  The  assignment,  it  is  true,  had 
not  been  delivered,  or  the  trust  accepted  by  the  assignee  named, 
but  having  been  executed,  and  the  defendant  Devinger  having 
left  to  deliver  it,  any  interference  with  the  property  conveyed 
by  it  must  be  regarded  as  a  violation  of  its  provisions.  If  this 
view  be  erroneous,  then  there  was  no  assignment,  and  the  ship- 
ments made  taken  in  connection  with  the  sale  to  Fisher ;  and 
the  alleged  ignorance  of  the  financial  condition  of  the  defend- 
ants establish  an  intent  to  dispose  of  their  property  for  the  pur- 
pose of  defrauding  their  creditors.  The  right  of  action  existing 
in  the  plaintiffs,  and  there  being  no  evidence  to  show  that  the 
sale  to  Fisher  was  known  to  the  plaintiffs  or  their  assignor,  and 
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there  being,  as  already  suggested,  no  evidence  that  the  sale  to 
Fisher  was  made  prior  to  the  commencement  of  the  action  in 
the  Marine  Court,  and  the  defendants  having,  at  least  in  regard 
to  the  property  sold  to  Fisher,  disposed  of  the  same  with  intent 
to  defraud  creditors,  I  think  the  order  of  arrest  was  properly 
granted,  and  should  be  retained. 

I  have  examined  section  292  in  reference  to  its  bearing  on 
the  question  last  considered,  and  think  it  affords  no  relief  where 
the  property  has  been  disposed  of  prior  to  any  judgment,  which 
was  the  case  here.  The  plaintiffs'  case  is  strengthened  by  the 
defendants  insisting  that  the  assignment  is  valid,  because,  if  so, 
the  appropriation  of  the  stock  on  hand  was  a  fraud  upon  the 
creditors  to  whose  demands  it  had  been  applied. 

Motion  to  discharge  order  of  arrest  denied,  with  $10  costs. 


BLAISDELL  a.  RAYMOND. 

Supreme  Court,  First  District ;  Special  Term,  June,  1857. 
LIBEL. — RULES  OF  PLEADING. — INNUENDOES. — ANSWER. 

Strictly  the  only  object  of  the  innuendo  in  a  complaint  for  defamation  is  to  ex- 
plain the  application  of  the  words  employed  in  the  offensive  publication  by 
connecting  them  with  the  extrinsic  circumstances  set  forth  in  the  complaint  by 
way  of  inducement. 

The  rule  of  the  former  practice  which  required  the  plaintiff  in  an  action  for  def- 
amation to  state  by  way  of  inducement  any  extrinsic  facts  necessary  to  sup- 
port an  innuendo,  is  still  in  force,  except  as  to  such  facts  as  are  requisite  to  show 
the  application  of  the  words  to  the  plaintiff. 

It  teems  that  where  in  a  complaint  for  libel  there  is  a  defect  in  an  innuendo,  prop- 
erly so  called — such  as  that  it  is  not  supported  by  the  prefatory  extrinsic  facts, 
or  that  it  enlarges  the  meaning  of  the  words  charged,  or  alters  them,  or  substi- 
tutes other  words  in  their  place, — the  proper  remedy  is  by  motion. 

But  where  passages  in  a  complaint  for  libel,  although  in  the  form  of  innuendoes, 
were  obviously  not  intended  as  such  by  the  pleader,  but  were  inserted  as  an 
allegation  of  the  import  of  the  words  charged,  they  should  not  be  stricken 
out  on  motion,  but  the  defendant  should  answer  them  as  averments  of  issuable 
facts. 

Motion  to  strike  out  portions  of  a  complaint. 
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This  action  was  brought  by  Alvah  Blaisdell  against  Henry  J. 
Raymond  and  others,  editor  and  proprietors  of  the  New  York 
Daily  Times,  to  recover  damages  for  libel. 

The  complaint  set  forth,  by  way  of  inducement,  that  on  Jan- 
nary  30,  1857,  one  Harvey  Burdell  was  murdered  at  No.  31 
Bond-street,  in  New  York  city  ; — that  a  coroner's  inquest  was 
held,  and  the  plaintiff  subpoenaed  as  a  witness  before  the  coro- 
ner's jury ; — that  the  jury  found  that  the  murder  was  committed 
by  Emma  A.  Cunningham  and  John  J.  Eckel,  who  were  there- 
after indicted  by  the  grand  jury. 

The  complaint  then  averred  in  the  usual  form  that  the  defend- 
ants published  of  and  concerning  the  plaintiff  an  article,  which 
was  set  out.  The  article  was-  entitled  : — "  The  Burdell  Mur- 
der— Remarks  on  the  evidence  and  the  present  aspect  of  the 
case  ;" — and  was  in  form  a  letter  addressed  to  the  editor  of  the 
Daily  Times. 

So  much  of  the  alleged  article  as  is  important  in  reference  to 
the  present  motion,  together  with  the  innuendoes  employed  in 
the  complaint,  was  as  follows  : — 

"  For  ourselves  we  doubt  the  propriety  of  so  mighty  a  power 
as  the  press,  or  the  public  sentiment  of  the  city  of  New  York, 
deciding,  or  attempting  to  decide,  without  the  legitimate  proofs, 
the  guilt  or  innocence  of  any  person.  Their  mistakes,  and  the 
press  is  not  perfect,  are  fearful  and  appalling  to  the  unfortunate 
victims  of  its  error.  Hence,  not  to  implicate,  but  to  expose  the 
feeble — we  had  almost  said  contemptible — evidence,  contempt- 
ible in  view  of  the  high  offices  claimed  of  it,  which  yet  remains 
as  the  fabric  of  guilt  against  Mrs.  Cunningham  and  Eckel,  let 
us  look  at  the  testimony  and  the  position  of  one"  (meaning  the 
plaintiff)  "  who  has  contributed  at  least  his  share  of  material  to 
awaken  suspicion  against  the  occupants  of  the  house  No.  31 
Bond-street.  We  repeat,  we  seek  not  to  taint  with  crime  any 
person.  On  the  contrary,  our  object  is  to  show  how  easy  it  is  to 
cast  suspicion  on  the  innocent. 

"  Dr.  Blaisdell"  (meaning  the  plaintiff)  "  had  held  business 
relations  for  a  long  time  with  Dr.  Burdell.  He  had  been  his 
partner.  He  had  had  access  to  the  rooms  of  the  deceased  ;  and 
it  is  not  unreasonable  to  suppose  was  necessarily  familiar  with 
the  mode  of  ingress  and  egress,  and  might  have  the  means,  by 
keys  or  otherwise,  of  gaining  admittance  to  them.  There  seem 
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to  have  been  important  business  or  other  intimate  relations  sub- 
sisting between  Dr.  Blaisdell  and  deceased,  as  the  latter,  he 
says,  came  quite  frequently  to  see  him. 

"  Dr.  Blaisdell  informs  us  he  had  not  for  some  time  previous 
to  the  murder  been  a  frequent  visitor  to  the  house  of  Dr.  Bur- 
dell,  yet  on  the  afternoon  preceding  the  murder  he  is  shown  to 
have  been  there  on  two  occasions.  We  have  not  referred  to  the 
evidence  since  its  publication,  but  the  fact  that  he  was  there 
twice  was  disclosed  by  other  witnesses,  if  we  recollect  correct- 
ly" [meaning  thereby  that  the  said  murder  was  committed  by 
the  plaintiff,  and  to  create  a  public  impression  and  belief  that 
the  plaintiff  was  the  murderer  of  the  said  Dr.  Harvey  Burdell]. 

"  To  Rev.  Dr.  Cox,  or  some  other  person,  in  conversing  the 
afternoon  preceding  his  death,  deceased  disclosed  the  fact  of  his 
having  an  appointment  to  meet  Dr.  Blaisdell  that  evening. 
This  appointment  Dr.  Blaisdell  says  he  did  not  fulfil"  [meaning 
thereby  to  insinuate  that  the  plaintiff  had  falsely  and  deceitfully 
pretended  to  make  a  friendly  appointment  to  meet  Dr.  Burdell 
on  the  evening  of  the  murder,  when  his  (the  plaintiff  meaning) 
real  object  was  to  get  an  opportunity  to  murder  the  said  Doctor 
Burdell]. 

"  Again,  it  will  be  recollected  that  it  was  mainly  from  the 
evidence  of  Dr.  Blaisdell  that  the  coroner,  the  jury,  and  the 
public  were  convinced,  and  had  it  proved  by  satisfactory  evi- 
dence, that  Dr.  Burdell  was  not  in  the  city  of  New  York  on  the 
28th  day  of  October,  the  day  of  the  alleged  marriage.  Cir- 
cumstances were,  however,  soon  disclosed, — the  meeting  of  the 
Artisans'  Bank  directors, — which  dispelled  the  otherwise  concha 
sive  evidence  of  his  absence.  Again,  it  will  be  recollected,  it 
was  the  evidence  of  Dr.  Blaisdell — evidence  the  most  remark- 
able and  startling  in  its  character,  if  true,  which  has  ever  oc- 
curred— that  so  aroused  the  indignation  and  suspicion  of  the 
community  against  Mrs.  C.,  Snodgrass,  Eckel,  and  the  daugh- 
ters of  Mrs.  C."  [meaning  thereby,  and  intending  to  make  the 
public  believe,  that  while  the  plaintiff  was  the  real  murderer  of 
Dr.  Burdell,  he  (the  plaintiff  meaning)  had  actually  perjured 
himself  in  his  testimony  given  before  the  coroner  and  jury  by 
falsely  swearing  to  facts  tending  to  implicate  other  persons  as 
the  murderers ;  and  further  meaning  to  insinuate  and  make  the 
public  believe  that  the  plaintiff  had,  by  his  evidence,  wickedly 
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aroused  the  passions  and  indignation  of  the  community  against 
the  said  Mrs.  Cunningham,  Snodgrass,  Eckel,  and  the  daugh- 
ters of  Mrs.  Cunningham,  while  in  truth  and  in  fact  the  plain- 
tiff was  guilty  of  the  murder]. 

"  Saying  nothing  of  tha,t  part  of  Dr.  Blaisdell's  disclosures  of 
relations  subsisting  between  Mrs.  C.  and  Dr.  Burdell — of  which 
he  has  furnished  the  most  recherche  facts,  as  derived  from  con- 
versations with  the  deceased — Blaisdell  recounts  a  long  conver- 
sation had  the  afternoon  preceding  the  murder  with  Dr.  Burdell, 
which,  if  true,  would  well-nigh  convince  us  that  Dr.  B.  had  re- 
ceived an  impress  from  the  spirit-world,  strong  and  irresistible, 
of  his  immediate  horrible  death"  [meaning  thereby  that  the 
plaintiff  had  sworn  falsely,  and  was  guilty  of  wilful  and  cor- 
rupt perjury  in  his  said  testimony,  for  the  purpose  of  convicting 
the  said  Mrs.  Cunningham  of  the  said  murder,  of  which  he 
(plaintiff)  knew  she  was  innocent], 

"  Had  Dr.  Burdell,  from  his  life  and  character,  been  sus- 
pected of  holding  converse  with  angels  and  invisible  spirits, 
there  might  be  more  credit  given  to  these  premonitions  than  at 
present  we  are  disposed  to  allow.  Dr.  Burdell  wished  him  to 
come  and  live  with  him,  because  he  was  afraid  of  being  mur- 
dered by  Mrs.  C.,  one  of  the  daughters  (naming  her),  Snodgrass, 
and  Eckel ;  and  he  was  depressed,  gloomy,  and  apprehensive 
of  death  from  these  causes.  Assuming  there  were  reasonable 
apprehensions  from  Mrs.  C.,  what  there  was  to  awaken  suspi- 
cion and  fear  of  death  on  the  part  of  the  daughter,  Snodgrass, 
and  Eckel,  was  not  disclosed  by  deceased,  has  never  been  dis- 
closed, and  never  will  be  disclosed.  At  the  time  of  Dr.  Blais- 
dell's examination,  however,  the  community  were  ready  to  be- 
lieve that  all  the  occupants  of  this  house  were  one  genial  and 
fused  mass  of  debauchery  and  crime.  And  it  is  this  unreason- 
able and  unauthorized  hypothesis  that  has  since  been  attempted 
to  be  sustained.  Whatever  culpable  proceedings  were  carried 
on  by  them  in  their  usual  intercourse, — and  how  few  roofs  could 
be  uncovered  for  the  inspection  of  the  world,  as  grossly  as  this 
has  been,  without  mortification  and  shame  to  the  inmates ! — 
there  is  nothing  disclosed,  save  the  murder  of  Dr.  Burdell  itself, 
which  authorizes  the  charge  of  fitness  of  character  for  a  murder 
among  its  occupants"  [meaning  thereby  further  to  insinuate  and 
make  the  public  believe  that  the  said  murder  was  not  coiumit- 
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ted  by  any^occupant  of  the  said  house,  but  was  committed  by 
the  plaintiff,  who  was  not  an  occupant  of  the  said  house,  and 
who  had  further  perjured  himself  by  endeavoring  in  his  said 
testimony  to  shield  himself  from  the  murder  of  which  he  in  fact 
was  guilty,  and  to  convict  innocent  persons  of  his  said  crime]. 

"  Hence,  then,  we  regard  it  as  fair  to  analyze  this  evidence 
of  Dr.  Blaisdell  in  this  manner :  1st.  Are  the  admonitions  of 
coming  great  and  solemn  events,  such  as  sudden  death,  recog- 
ni?ed  by  human  experience  ?  In  reply,  we  answer,  such  admo- 
nitions are  not  recognized.  But  as  many  may  differ  with  us, 
those  who  hold  the  contrary  must  regard  these  admonitions, 
when  given,  as  correct  and  infallible.  Now  it  is  apparent  to 
any  candid  mind  that  Dr.  Burdell  was  not  murdered  by  these 
four  persons ;  hence  we  say  there  was  no  supernatural  impress 
made  upon  his  mind  that  he  was  to  be  so  murdered.  2d.  As  no 
natural  or  apparent  reasons  were  given  by  him  which,  had  they 
existed,  would  have  been  minutely  discussed,  we  come  to  the 
conclusion  that  such  conversation  as  Dr.  Blaisdell  relates  is  im- 
probable" [further  meaning  to  insinuate  that  the  plaintiff  had 
eworn  falsely  in  his  said  testimony], 

"  Again,  as  to  the  probabilities  of  Dr.  Burdell  asking  him  to 
come  to  the  house  and  live  with  him  until  spring,  what  were 
the  social  and"  domestic  relations  of  Dr.  Blaisdell  ?  Was  he 
without  a  family,  or  did  he  have  one  that  he  could  leave  to  live 
in  another  place  ?  Dr.  Burdell  knew  what  his  situation  was, 
and  whether  there  was  a  possibility  of  his  coming.  If  there 
was  no  possibility  of  his  coming,  it  is  irrational  to  suppose  that 
Dr.  B.  asked  him  to  come.  If  he  had  a  wife  or  family,  he  cer- 
tainly could  not  bring  them  into  a  house  already  filled,  and 
whose  inmates  were  impressed  upon  him  as  so  terrible. 

"  Again,  Blaisdell,  from  the  declarations  of  deceased,  informs 
us  that  he  had  made  a  will.  Dr.  Burdell  may  have  imparted 
this  information  to  this  witness.  If  so,  the  presumption  is  very 
strong  that  Dr.  Burdell  was  telling  a  falsehood.  A  will  to  be 
such  must  have  two  witnesses.  To  these  witnesses  the  person 
making  it  must  disclose,  not  the  contents  of  the  will,  but  the 
fact  that  it  is  his  last  will  and  testament,  and  ask  them  to  wit- 
ness its  signature  as  such.  Without  this  disclosure  the  will  is  no 
will.  The  witnesses  to  this  will  have  not  yet  disclosed  themselves, 
and  no  application  has  been  made  to  the  surrogate  for  its  pro- 
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bate"  [thereby  further  insinuating  and  intending  to  make  the 
public  believe  that  the  plaintiff  had  perjured  himself  in  his 
testimony  in  reference  to  the  said  Dr.  Burdell  having  made  a 
will]. 

"  We  think  it  no  great  license  to  assert  that  the  statements  of 
this  witness  seem  overstrained  and  unreasonable.  Again,  we 
have  already  found  him  conveying  erroneous  impressions — we 
do  not  say  misstating  facts — concerning  the  28th  of  October, 
possibly  so  importantj  if  uncorrected,  as  to  alone  determine,  in  a 
criminal  trial,  the  guilt  and  therefore  the  life  of  Mrs.  Cunning- 
ham. Is  not  this  fearful  mistake,  then,  a  sufficient  warrant, 
even  if  his  story  were  probable,  to  make  us  regard  with  the 
greatest  caution  his  assertions  ? 

"  The  condition  of  the  rooms,  the  open  window,  the  burning 
gas,  the  almost  certainty  of  Dr.  Burdell's  murder  soon  after 
coming  in,  instead  of  waiting  for  him  to  be  in  bed  and  asleep,  as 
occupants  would  have  found  mosf  convenient,  the  key  in  the 
door,  the  blood  leading  to  the  front  door, — all  indicate  that  the 
deed  was  done  by  a  party  staying  but  a  short  time  after  the 
murder,  and  leaving  hastily  after  it  was  done. 

"  We  come  to  the  conclusion,  then,  that  the  murder  was  com- 
mitted by  a  person  familiar  with  and  who  had  access  to  the 
house,  and  who  did  not  remain  in  it.  Could  such  a  person  be 
found  who  had  a  motive,  and  who  knew  of  the  unpleasant  rela- 
tions subsisting  between  Dr.  B.  and  Mrs.  C.,  we  should  say  he 
was  the  man — for  in  the  knowledge  of  this  last  fact  he  would 
find  the  security  to  lull  suspicion  as  to  himself,  and  to  mislead 
inquiry. 

"  But  again,  there  are  yet  other  and  stronger  facts  showing 
that  the  murderer"  (meaning  the  plaintiff)  "  was  not  the  occu- 
pant of  No.  31  Bond-street,  and  that  he  has  been  at  large  and 
unsuspected  up  to  the  close  of  the  inquest.  The  production  and 
the  evidence  of  the  witness  Farrell  are  prima  facie  proof  of 
this.  If  the  murderer  is  still  at  large  and  unsuspected,  it  is  for 
his  interest  to  satisfy  the  public  and  quiet  further  effort  of  the 
legal  authorities  with  suspicions  against  the  occupants,  espe- 
cially Mrs.  C.  and  Eckel.  Let  us  look  back  at  the  coroner's  in- 
quest. We  find  that  the  evidence  which  Dr.  Bluisdell"  (mean- 
ing the  plaintiff)  "  and  the  other  witnesses  had  tlion  given  was 
becoming  wholly  unsatisfactory  to  the  intelligent  public.  Nearly 
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a  week  had  elated  since  the  murder.  The  evidence  of  Eckel, 
Mrs.  C.,  and  Snodgrass  had  been  taken.  The  time  of  the  mur- 
der had  been  pretty  satisfactorily  determined.  If  there  was  an 
outside  murderer,  the  matter  began  to  look  critical  and  dan- 
gerous ;  further  evidence  was  necessary  to  implicate  the  inno- 
cent and  thus  screen  the  guilty.  He"  (meaning  the  plaintiff) 
"  has  more  work  to  do,  and  accordingly  does  it.  It  was  but  a 
trifle  to  what  he  had  done.  It  is  easily  planned  and  easily  exe- 
cuted. This  done,  the  coroner  gets  an  anonymous  letter  telling 
him  of  the  important  evidence  of  the  man  Farrell"  (meaning 
that  the  plaintiff  wrote  the  said  anonymous  letter). 

"  The  letter  is  signed  by  no  name,  and  we  know  not  who 
wrote  or  instigated  it.  At  this  late  day  Farrell  is  found"  (mean- 
ing by  the  plaintiff).  "  He  frequents  saloons  and  rum-shops, 
and  drinks  freely.  For  several  days,  under  every  roof  in  this 
city,  had  this  murder  been  the  absorbing  topic  of  conversation. 
Especially  in  drinking-houses,  and  among  the  poor  and  unedu- 
cated, who  read  but  little,  does  a  great  crime  spread  its  details 
with  the  greatest  rapidity,  and  become  the  most  absorbing ;  yet 
if  we  are  to  believe  this  man,  he  had  not  heard  of  this  murder 
for  several  days.  He  was  then  one  of  ten,  twenty,  or  at  most 
fifty,  on  Manhattan  Island  who  were  ignorant  of  it,  amidst  over 
half  a  million.  His  remarkable  and  wonderful  connection  with 
it  had  never  been  spoken  of  by  him  to  any  person  until  the  ne- 
cessity of  such  a  witness  was  apparent,  and  until  about  the  time 
of  the  anonymous  letter"  [meaning  thereby  that  the  plaintiff  had 
wickedly  conspired  with  one  Farrell,  represented  to  be  a  low, 
drunken,  and  corrupt  man,  and  had  suborned  said  Farrell  to 
testify  falsely  for  the  purpose  of  proving  the  said  murder  was 
committed  by  the  occupants  of  said  house,  and  thereby  divert 
public  attention  from  himself,  who  was  in  fact  the  murderer]. 

"  Is  not  his  production,  then,  without  examining  his  state- 
ments relative  to  the  murder,  the  strongest  circumstantial  evi- 
dence of  the  murderer  being  at  large  ?  Before  examining  the 
statements  of  Farrell,  let  us  remember  no  weapons,  clothing,  or 
badges  were  left,  save  the  ghastly  crime  itself.  Neither  prece- 
dent nor  subsequent  traces  of  the  deed  are  found,  the  connection 
with  which,  even  by  false  evidence,  could  implicate  the  suspect- 
ed parties.  The  field  in  which  to  manufacture  evidence  was 
thus  narrowed.  The  four  walls  inclosed  the  crime  when  com- 
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mitted ;  hence  seeing  the  persons  doing  the  act  could  not  be 
pretended,  unless  under  circumstances  requiring  immediate  dis- 
closure to  save  the  witness  from  criminal  cognizance.  To  have 
observed  the  murderer  remove  or  destroy  the  bloody  evidences 
of  his  guilt,  would  call  for  a  perilous  invention — 1st,  of  time  ; 
2d,  place  ;  3d,  the  evidences  and  their  destruction ;  4th,  inabil- 
ity to  detect  the  invention  of  the  witness  by  search  for  traces  of 
the  alleged  evidences  and  their  destruction — requiring  in  the 
aggregate  an  invention  so  complex  as  to  be  wholly  unsafe  and 
impracticable. 

"  Sound  leaves  no  trace  behind.  The  cry  of  murder  had  al- 
ready been  heard.  Here,  then,  was  a  plausible  field  for  inven- 
tion" [meaning  thereby  that  the  grounds  of  suspicion  against 
the  occupants  of  the  said  house  were  all  the  wicked,  corrupt, 
and  malicious  inventions  of  the  plaintiff]. 

"  Eckel,  it  was  insisted  upon,  was  a  party  to  the  crime.  The 
official  and  public  ear  had  been  already  prepared  to  hear  and 
believe  any  thing  and  every  thing  of  him.  To  implicate  him 
would  answer  for  both  him  and  Mrs.  C.  So  Farrell  hears  and 
sees  circumstances  that  leave  no  record  of  their  existence,  so 
simple  and  plausible  as  to  be  possible,  and  were  they  not  inven- 
tions, probable,  and  yet,  if  true,  so  remarkable  as  to  force  every 
intelligent  mind  to  the  conviction,  he  must  have  been  driven 
there  by  Providence  solely  and  specially  as  an  instrument  for 
the  conviction  and  punishment  of  Eckel." 

The  defendants  now  moved  to  strike  out  certain  of  the  innuen- 
does, on  two  grounds  : — 

I.  That  they  were  not  properly  framed. 

II.  That  they  were  not  supported  by  the  words  charged. 

The  innuendoes  objected  to  are  inclosed  in  brackets  in  the 
above  statement. 

Lyman  Abbott,  for  the  motion. — L  In  respect  to  the  question 
whether  the  meaning  of  the  words  charged  is  a  question  of  fact 
or  law,  the  authorities  are  in  apparent  conflict.  Some  hold  that 
in  no  case  is  the  truth  or  falsehood  of  an  innuendo  a  question 
for  the  jury,  and  an  answer  taking  issue  on  the  innuendoes  is 
bad  (Fry  v.  Bennett,  5  Sandf.,  65  ;  Van  Vechten  v.  Hopkins, 
5  Johns.,  211 ;  Caldwell  v.  Raymond,  2  Abbott**  Pr.  It.,  103 ; 
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1  Starkie  on  Slander,  418-432,  tit.  Innuendo).  Others,  on  the 
contrary,  decide  that  whenever  the  article  is  ambiguous,  its 
meaning  is  to  be  determined  by  the  jury  (Snyder  v.  Andrews, 
6  Barb.,  43 ;  Exparte  Bailey,  2  Cow.,  479 ;  Goodrich  -y.Woolcott, 

3  11.,  240;  Dexter  v.  Faber,  12  Johns.,  239 ;  Dolloway  v.  Tur- 
rill,  26  Wend.,  383-394).     It  is  the  problem  of  this  motion  to 
reconcile  these  authorities,  in.  so  far  as  they  are  reconcilable. 

II.  If  it  is  the  object  of  the  innuendo  to  explain  the  meaning 
of  the  words,  these  authorities  are  entirely  irreconcilable ;  but 
if  its  office  is  to  connect  the  article  with  antecedent  matter, 
which  affords  the  desired  explanation,  they  are  not  inconsistent. 
I  submit  the  following  propositions  as,  upon  the  whole,  fairly 
deducible  from  the  authorities,  and  as  containing  an  explanation 
of  the  object  of  the  innuendo,  which  renders  both  of  the  above 
apparently  inconsistent  propositions  entirely  consistent. 

1.  Where  the  article  is  not  ambiguous,  the  question  whether 
it  constitutes  a  libel  or  not  must  be  determined  by  the  court. 

2.  Where  the  article  is  ambiguous,,  but  its  meaning  depends 
upon  facts  about  which  there  is  no  dispute,  the  question  whether 
it  constitutes  a  libel  or  not  must  be  determined  by  the  court 
(Yan  Rensselaer  v.  Dole,  1  Johns.,  279). 

3.  When  the  article  is  ambiguous,  and  its  meaning  depends 
upon  facts  which  are  in  controversy,  the  meaning  of  the  article 
as  explained  by  the  facts  must  be  determined  by  the  jury. 

4.  When  the  article  is  ambiguous,  its  meaning  can  only  be 
ascertained  by  proof  of  extrinsic  facts  to  which  the  article  re- 
lates, and  from  which,  in  connection  with  the  article,  its  true 
interpretation  is  to  be  deduced  by  the  court  or  jury.     The  opin- 
ion of  witnesses  conversant  with  the  facts,  as  to  the  meaning  and 
intent  of  the  article,  are  not  admissible,  at  least  in  this  State 
(Yan  Yechten  v.  Hopkins,  5  Johns.,  211 ;  Gibson  v.  Williams, 

4  Wend.,  320). 

5.  The  facts,  by  means  of  which  it  is  sought  to  prove  the  sig- 
nification of  the  article,  must  be  distinctly  averred  in  the  com- 
plaint by  way  of  inducement  (Caldwell  v.  Raymond,  2  Abbotts' 
Pr.  E.,  195 ;  Pike  v.  Yan  Wormer,  5  How.  Pr.  E.,  171 ;  6  Ib., 
99 ;  Fry  v.  Bennett,  5  Sandf.,  54). 

6.  To  this  should  be  added  a  colloquium,  stating  that  the  ar- 
ticle was  published  of  and  concerning  the  facts  set  out  in  the 
inducement,  as  well  as  of  and  concerning  the  plaintiff. 


NEW-YOKK.  455 


Blaisdell  a.  Raymond. 


7.  The  object  of  the  innuendo  is  then  simply  to  connect  such 
phrases  of  the  article  as  are  ambiguous  with  the  facts  stated  in 
the  inducement,  concerning  which  the  article  was  published,  and 
from  which  its  meaning  is  to  be  deduced. 

III.  The  innuendo  ought  not  to  contain  an  averment  of  facts 
(1  Starkie  on  Slander,  418,  432 ;  cases  cited  above,  under  the 
first  point).     Nor  can  it  contain  the  legal  inference  to  be  drawn 
from  the  facts  (1  Starkie  on  Slander,  429).    If  these  propositions 
are  correct,  it  is  clear  that  the  pleader,  in  this  case,  has  entirely 
misapprehended  the  object  of  the  innuendo,  and  they  should  be 
stricken  out  accordingly. 

IV.  The  question  raised  by  this  motion  is  one  of  the  principal 
questions  in  the  case,  nor  could  it  be  raised  in  any  other  way. 
1.  The  defendants  cannot  deny  the  innuendoes.     (See  authori- 
ties above.)   2.  They  cannot  conscientiously  deny  the  publication 
under  oath.     3.  An  answer  admitting  the  publication  admits  it 
as  interpreted  by  the  plaintiff's  innuendoes  (Tillotson  v.  Cheet- 
ham,  3  Johns.,  56  ;  Fiedler  v.  Delavan,  20  Wend.,  57).    4.  A 
general  demurrer  cannot  be  sustained,  unless  the  article  con- 
tains no  libellous  meaning,  although  its  meaning  may  be  very 
different  from  that  imputed  in  the  complaint. 

V.  The  proper  course  under  the  old  practice  was  twofold : — 
First.    The  defendant  might  plead  the  general  issue.     Under 
this  plea,  the  plaintiff  was  obliged  to  prove  the  publication  ;  and 
it  was  left  to  the  jury  to  determine  whether  the  article  proved 
corresponded  in  meaning  with  the  sense  imputed  to  it  by  the 
innuendoes  in  the  declaration.   It  was  in  this  way  that  the  mean- 
ing of  the  article  came  to  be  a  question  of  fact  for  the  jury.  (See 
cases  above ;  3  Johns.,  56 ;  2  Wend.,  57  ;  1  Starkie  on  Slander, 
454.)     Second.  The  defendant  might  interpose  a  special  demur- 
rer (Brooker  v.  Coffin,  5  Johns.,  188).     But  the  general  issue  is 
abolished  by  the  Code,  and  motion  is  substituted  for  special  de- 
murrer.    In  the  reform  effected  by  the  Code,  the  coditiers  seem 
to  have  overlooked  these  rules  of  pleading  in  actions  of  libel, 
which  are  peculiar. 

VI.  All  that  the  defendants'  desire  is  to  have  the  object  and 
meaning  of  the  article  in  question  submitted  to  the  jury.     Any 
decision  of  this  motion  which  will  effectually  secure  that  right, 
will  be  satisfactory  to  them.     They  are  not  willing  to  answer  as 
the  complaint  is  drawn,  and  run  the  hazard  of  being  told  upon 
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the  trial  that  their  denial  of  the  innuendoes  is  "  immaterial  as 
an  issue  of  fact"  (Fry  v.  Bennett,  5  Sandf.,  54),  and  that  their 
admission  of  the  publication,  as  alleged  in  the  complaint,  estops 
them  from  denying  the  meaning  which  is  there  imputed  to  it 
(Tillotson  v.  Cheetham,  3  Johns.,  56 ;  Fiedler  v.  Delavan,  20 
Wend.,  57 ;  1  Starkie  on  Slander,  454). 

Charles  F.  Wetmore,  opposed — I.  Section  160  of  the  Code  au- 
thorizes pleadings  to  be  amended  on  the  application  of  opposite 
counsel,  when  the  allegations  are  indefinite  and  uncertain,  and 
provides  for  a  motion  to  strike  out  allegations  when  irrelevant 
or  redundant  by  the  party  aggrieved  (Smith  v.  Greening,  2 
Sandf.  S.  C.  R.,  702).  No  pretence  is  made  by  the  defendants 
of  either. 

II.  The  only  way  that  the  defendant  could  take  advantage  of 
the  portions  moved  to  be  stricken  out  is  by  demurrer.     If  an  in- 
nuendo enlarge  the  sense  materially,  the  proper  course  for  the 
defendant  is  to  demur  (Fry  v-.  Bennett,  5  Sandf.,  65).    It  is  not 
a  matter  for  a  motion  to  strike  out.    It  is  only  proper  for  a  de- 
murrer. 

III.  But  in  this  case  the  motion  is  improper,  and  a  demurrer 
could  not  be  sustained.     As  to  the  merits  of  the  motion,  all  the 
authorities  refer  to  Yan  Yechten  v.  Hopkins  (5  Johns.,  211)  for 
a  true  definition  of  an  innuendo,  &c.  An  innuendo  is  explanatory 
of  the  subject-matter  expressed  before.  It  cannot  extend  the  sense 
of  the  words  beyond  their  own  meaning,  unless  to  explain  them 
by  reference  to  some  preceding  averment  or  colloquium  (/£.). 
An  innuendo  may  apply  what  is  already  expressed,  but  cannot 
add  to  or  enlarge,  or  change  the  sense  of  the  previous  words 
(Miller  v.  Maxwell,  16  Wend.,  9 ;  Goodrich  v.  Woolcott,  3  Cow., 
231).    The  meaning  of  the  defendant  as  averred  by  an  innuen- 
do, is  a  question  of  fact  to  be  decided  by  the  jury  (Roberts  v. 
Cambden,  9  East.,  96 ;  Woodworth  v.  Meadows,  5  Ib.,  463). 
In  slander,  where  the  plaintiff  in  his  declaration,  after  setting 
forth  the  words  spoken,  avers  that  the  defendant,  by  means  of 
the  words,  insinuated  and  meant  to  be  understood  as  charging 
the  plaintiff  with  the  crime  of  murder,  whether  or  not  such 
was  the  intention  of  the  defendant,  is  a  question  of  fact,  to  be 
determined  by  the  jury,  upon  the  evidence  in  support  of  the 
averment  (Gibson  v.  Williams,  4:  Wend.,  320).     "Where  there  is 
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any  ambiguity  of  the  terms  used  in  reference  to  the  offence 
charged,  to  render  the  complaint  good,  it  must  be  averred  that 
they  were  spoken  with  the  intent  to  charge  a  particular  crime 
(Andrews  v.  Woodmaine,  15  Wend.,  232  ;  Pike  v.  Van  "Wormer, 
5  Sow.  Pr.  72.,  176 ;  Caldwell  v.  Raymond,  2  Abbotts1  Pr.  72., 
193). 

IV.  The  defendants  deny  that  the  words  published  charge 
murder  and  perjury  upon  the  plaintiff.  The  plaintiff  insists 
they  do,  and  this  is  sufficient  to  refer  the  meaning  to  the  jury 
under  the  innuendo. 

CLERKE,  J. — This  is  an  action  for  an  alleged  libel,  published  in 
the  Daily  Times,  of  which  the  defendants  are  the  proprietors. 
The  defendants  move  to  have  certain  passages  struck  out  of  the 
complaint,  on  the  ground  that  they  consist  of  innuendoes,  not 
properly  framed,  and  not  supported  by  the  published  article 
containing  the  supposed  defamatory  matter. 

The  defendants'  counsel  refers  to  authorities  which,  he  main- 
tains, are  irreconcilable  on  the  subject  of  innuendoes  in  a  com- 
plaint in  this  description  of  action  ;  some  of  those  authorities, 
he  insists,  deciding  that  an  answer  taking  issue  on  an  innuendo 
is  bad  ;  while  others  decide,  that  its  truth  or  falsehood  can  be 
determined  by  the  jury,  and  that,  therefore,  an  answer  taking 
issue  on  it  is  proper.  To  avoid  the  perplexity  and  danger  to 
their  defence,  which  these  supposed  conflicting  decisions  occa- 
sion, the  defendants  ask,  either  to  be  relieved  from  the  necessity 
of  answering  those  passages  in  the  complaint,  by  having  them 
struck  out ;  or,  if  they  should  answer  them,  that  they  may  do  so 
under  the  sanction  of  the  court. 

On  the  first  glance,  the  decisions  to  which  the  counsel  for  the 
defendants  refers  appear  to  be  inconsistent;  but,  it  will  be  found, 
I  think,  on  carefully  considering  those  decisions,  that  their  appa- 
rent disagreement  arises  from  some  want  of  perspicuity  in  speak- 
ing of  the  nature  and  purpose  of  innuendoes,  and  from  confound- 
ing them  with  what  are,  in  reality,  only  propositions  affirming 
the  meaning  of  the  supposed  defamatory  matter. 

An  action  for  spoken  or  written  defamation  is  somewhat  sui 
generis  /  and  it  is  not  always  easy  to  distinguish  between  what 
should,  on  the  trial,  be  decided  by  the  court,  and  what  should 
be  left  to  the  jury. 
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When  a  publication  is  so  indirect  and  ambiguous  in  its  terms 
as  that  its  libellous  tendenc}'  is  not  apparent  on  its  face,  extrinsic 
circumstances  must  be  averred,  and  the  connection  pointed  out 
by  an  innuendo. 

The  office  of  the  innuendo  is  to  explain  the  application  of  the 
words  employed  in  the  offensive  publication,  by  connecting 
them  with  the  extrinsic  circumstances  previously  set  forth  in  the 
inducement.  This  is  strictly  its  only  purpose.  The  design  of 
the  innuendo  is  well  illustrated  by  the  familiar  example  (4  Co.  ./?., 
20),  taken  from  an  old  case,  where  the  libellous  words  were, 
" he  has  burnt  my  barn"  with  the  innuendo  "  meaning  a  barn 
with  com."  An  innuendo  here  was  necessary ;  because,  burn- 
ing a  barn,  at  the  time  the  action  in  that  case  was  commenced, 
was  not  a  felony ;  but,  it  was  held  to  have  been  improperly  em- 
ployed, as  it  was  not  supported  by  introductory  facts.  If  it  had 
been  averred,  by  way  of  inducement,  that  the  defendant  had  a 
barn  full  of  corn,  and  that  in  a  conversation  respecting  that 
barn  the  words  were  uttered,  the  innuendo  would  have  been 
good ;  and,  by  its  connecting  the  libel  with  the  inducement,  the 
sense  would  have  been  complete.  This  rule,  requiring  the  pre- 
liminary statement  of  extrinsic  facts  to  support  an  innuendo, 
prevents  obscurity  and  confusion,  and  is  as  indispensable  now 
as  under  our  former  system,  except  for  the  purpose  of  showing 
the  application  to  the  plaintiff  of  the  defamatory  matter,  out  of 
which  the  cause  of  action  arose;  it  being  sufficient  for  this 
purpose  to  state  generally,  that  the  same  was  published  "of 
and  concerning  the  plaintiff"  (Code,  §  164);  but,  where  the 
words  do  not  convey  a  direct  slanderous  imputation,  it  is  still 
necessary  to  state  extrinsic  facts,  for  the  purpose  of  showing  the 
defamatory  tendency  of  the  words  themselves,  as  in  the  case 
from  Coke,  to  which  I  have  referred. 

I  repeat,  then,  that  the  office  of  an  innuendo  is  to  connect  the 
published  words  with  persons  or  facts  previously  named,  and 
being  merely  explanatory,  cannot  enlarge  the  sense  of  words, 
or  supply  or  alter  them  where  they  are  deficient.  Any  defect, 
therefore,  in  the  innuendo,  such  as,  that  it  is  not  supported  by 
the  prefatory  extrinsic  facts,  or  that  it  enlarges  their  meaning, 
or  alters  them,  or  substitutes  other  words  in  their  place,  is  a  de- 
fective statement  of  the  case,  on  the  face  of  the  pleading,  and, 
under  the  old  system  could  be  taken  advantage  of  by  a  special 
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demurrer;  under  the  Code,  as  demurrers  to  complaints  are 
abolished  as  a  remedy  for  any  formal  defect,  except  for  the  im- 
proper joinder  of  causes  of  action,  it  can,  I  presume,  be  taken 
advantage  of  only  by  motion,  as  the  defendants  have  endeavored 
to  do  in  the  present  instance. 

But,  are  the  passages  in  the  complaint,  to  which  the  defend- 
ants take  objection,  innuendoes  in  the  proper  sense  of  the  term  ? 
Nothing  is  more  certain  now  than  that  it  is  the  province  of  the 
jury  to  determine  the  meaning  of  the  libel;  it  is  merely  the 
duty  of  the  court  to  define  what  constitutes  it,  referring  to  the 
jury  the  consideration  of  the  particular  publication,  and  allow- 
ing them  to  say  whether  it  is  comprised  within  that  definition 
or  not.  If  this  is  so,  assuredly  allegations  in  the  complaint,  that 
the  publication  imputed  certain  crimes  to  the  plaintiff, — in  other 
words,  asserting  the  meaning  of  the  words  complained  of, — is 
only  asserting  a  fact,  the  truth  or  falsehood  of  which  the  jury 
have  to  decide.  The  passages  which  the  defendants  move  to 
have  stricken  out  are  obviously  not  inserted  for  the  purpose  of 
explaining  extrinsic  facts  previously  set  forth  in  an  inducement, 
or  for  the  purpose  of  connecting  the  offensive  words  with  those 
facts;  this  would  be  a  question  of  form,  exclusively  for  the  con- 
sideration of  the  court ;  but  they  are  an  asseveration  of  the  im- 
port of  the  publication  itself,  which,  if  the  plaintiff  is  right,  con- 
stitutes the  injury  for  which  he  demands  redress.  The  passages 
then  sought  to  be  stricken  out  present  the  precise  points  upon 
which  the  jury  are  to  pass.  In  short,  although  bearing  the  sem- 
blance of  innuendoes,  they  are  allegations  of  issuable  facts, 
founded,  according  to  the  theory  of  the  plaintiff,  upon  the  mat- 
ter contained  in  the  published  article  set  forth  in  the  complaint 

Motion  denied,  without  costs. 
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THE  HARTFORD  QUARRY  COMPANY  a.  PENDLE- 
TON. 

New  York  Common  Pleas  /  General  Term,  January,  1857. 

FOREIGN    CORPORATION. — SECURITY  FOR   COSTS. — DELAY. — NEW 

SECURITY. 

What  is  sufficient  notice  of  exception  on  the  part  of  defendant  to  security  for  costs 
put  in  by  plaintiff. 

Where  in  a  suit  by  a  foreign  corporation  the  plaintiffs  have  once  put  in  the  secu- 
rity for  costs  required  by  statute,  they  cannot  be  ordered  to  file  new  security, 
although  the  sureties  on  the  original  undertaking  become  insolvent 

Appeal  from  an  order  of  the  special  term,  denying  a  motion 
made  by  defendant  to  require  plaintiffs  (a  foreign  corporation) 
to  file  new  security  for  costs. 

This  action  was  brought  by  the  Hartford  County  Quarry 
Company,  a  Connecticut  Corporation,  against  John  Pendleton. 

Before  answer  the  defendant  noticed  a  motion  to  require  the 
plaintiff  to  file  security  for  costs.  The  plaintiffs  served  a  copy 
of  a  bond  proposed  to  be  given  by  them,  executed  by  two  sure- 
ties. The  defendant's  attorneys  in  return  served  upon  the  plain- 
tiffs' attorneys  a  notice  dated  September  28, 1854,  in  these  words : 

GENTS  : — Take  notice  that  we  do  not  accept  the  bail  put  in  by 
e  nlaintiffs  in  this  action. 


the  plaintiffs  in  this  action. 


The  action  was  brought  on  for  trial,  and  a  verdict  rendered 
for  plaintiffs ;  but  a  new  trial  was  granted.  Thereafter  the 
defendant  moved,  on  an  order  to  show  cause,  returnable  No- 
vember 26,  1856,  upwards  of  two  years  after  the  security  had 
been  put  in,  for  an  order  requiring  plaintiffs  to  file  new  security. 
The  moving  affidavits  showed  that  since  the  commencement  of 
the  action  the  plaintiffs'  corporation  had  become  insolvent,  and 
that  since  the  execution  of  the  bond  one  of  the  sureties  had  be- 
come insolvent,  and  had  removed  from  the  State,  and  that  the 
other  surety  was  insolvent. 

This  motion  was  denied  at  special  term,  the  following  opinion 
being  rendered. 
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BRADY,  J. — A  foreign  corporation  may,  upon  giving  security 
for  costs,  prosecute  in  the  courts  of  this  State  in  the  same  man- 
ner as  corporations  created  under  the  laws  of  this  State  (2  Rev. 
Stats.,  4  ed.,  698) ;  and  if  they  omit  to  give  security  on  a  prose- 
cution their  proceeding  is  irregular,  but  will  be  cured  by  their 
complying  with  the  statute  in  that  respect  (The  Bank  of  Mich- 
igan v.  Jessup,  19  Wend.,  10). 

If  the  present  motion  was  a  motion  to  compel  the  plaintiffs  to 
file  security  for  costs  because  they  are  a  foreign  corporation,  and 
the  motion  presented  that  question  alone,  I  think  it  should  be 
granted,  on  the  ground  that  the  proceedings  of  the  plaintiffs 
were  irregular,  without  reference  to  the  delay  of  the  applica- 
tion. But  the  motion  is  predicated  on  the  alleged  insolvency  of 
the  obligors  to  the  bond  which  was  filed  for  security,  and  not  on 
the  ground  that  no  security  was  filed.  And  this  would  seem  to 
concede  that  security  had  in  fact  been  given,  although  the  de- 
fendant alleges  that  there  was  in  truth  no  security,  because  the 
obligors  failed  to  justify  after  an  exception  to  their  sufficiency. 
If  the  latter  proposition  be  correct,  then  the  application  should 
have  been  for  security  founded  on  the  fact  that  the  plaintiffs  are 
a  foreign  corporation,  and  cannot  proceed  in  our  courts  unless 
security  for  costs  be  given,  and  that  would  render  any  allusion 
to  the  qualifications  of  the  obligors  already  in  unnecessary.  The 
plaintiff  might  answer  that  security  had  been  given,  and  the 
alleged  omission  of  the  sureties  to  justify  would  be  a  proper 
subject  of  consideration.  On  this  motion  it  is  not,  because  there 
is  no  provision  in  the  statute  requiring  a  new  bond  under  any 
circumstances,  and  the  court  has  no  power  to  order  it.  For  the 
reasons  assigned,  without  reference  to  preliminary  objections 
urged  on  the  hearing,  the  motion  must  be  denied,  with  $10  costs 
to  abide  the  event. 

From  this  decision  the  defendant  now  appealed. 

J$.  C.  TTiayer,  for  the  appellant. 

Charles  F.  Sandford,  for  the  respondents. — I.  Foreign  corpora- 
tions may  sue,  upon  giving  security  for  costs,  in  the  same  man- 
ner as  corporations  created  under  the  laws  of  this  State  (2  Rev. 
Stats.,  4  ed.,  698).  The  security  was  given,  as  required  by  stat- 
ute, and  the  right  to  sue  was  thus  obtained.  The  defendant 


462  ABBOTTS'  PRACTICE  REPORTS. 

The  Hartford  Quarry  Company  a.  Pendleton. 

appeared  in  the  action ;  and  thus,  also,  the  court  acquired  juris- 
diction. 

II.  The  defendant's  notice  of  exception  (so  called)  was  a  nul- 
lity, and  was  properly  disregarded. 

III.  Conceding,  however,  that  it  was  a  proper  and  legal  notice 
of  exception,  the  action  of  the  plaintiffs'  attorneys  was  not  ir- 
regular, as  suggested  in  the  opinion  of  Judge  Brady,  in  neglect- 
ing to  have  the  sureties  justify ;  at  least,  not  irregular  in  such  a 
sense  as  to  avoid  their  subsequent  proceedings,  since  it  was  op- 
tional with  the  defendant's  attorneys  to  have  stayed  their  pro- 
ceedings by  order,  till  such  justification  should  be  made.    They 
were  not  ipso  facto  stayed,  by  the  notice  of  exception.    The 
failure  to  justify  did  not,  therefore,  warrant  the  defendant  to 
assert  "  that  there  was  no  security  in  point  of  fact,"  as  was  inti- 
mated in  Judge  Brady's  opinion  at  special  term.  (2  Rev.  Stats., 
led.,  822,  §3). 

IV.  If  the  plaintiffs  were  irregular  in  their  subsequent  pro- 
ceedings, the  irregularity  was  waived  by  the  defendant,  in  actu- 
ally going  to  trial  and  permitting  judgment  to  be  entered  against 
him,  without  objection  on  this  ground  (Florence  v.  Bulkley, 
1  Duer,  705). 

V.  The  motion  certainly  should  not  be  granted  on  the  eve  of 
a  second  trial  conceded  as  a  matter  of  favor,  and  in  the  face  of 
a  judgment  and  execution  expressly  ordered  to  stand  as  security 
for  the  plaintiff;  the  object  of  the  motion  being,  obviously,  delay. 

BY  THE  COURT. — INGRAHAM,  F.  J. — The  plaintiffs  filed  security 
for  costs  pursuant  to  the  statute.  The  defendant  served  upon 
plaintiffs'  attorney  a  notice  that  they  did  not  accept  the  bail  put 
in  by  the  plaintiffs.  No  justification  afterwards  took  place,  and 
no  order  to  stay  proceedings  was  obtained.  Both  parties  pro- 
ceeded in  the  cause,  a  trial  has  been  had  and  a  new  trial  grant- 
ed. The  defendant  now  moves  for  an  order  that  plaintiffs  file 
new  security  for  costs. 

The  delay  of  the  defendant  in  moving  for  security,  conceding 
that  the  notice  was  equivalent  to  an  exception,  was  such  as  to 
render  it  improper  to  grant  this  motion.  If  the  exception  was 
good,  then  there  was  no  bond  filed,  and  the  defendant,  by  his 
delay,  must  therefore  be  considered  as  having  waived  his  right 
to  it. 
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The  notice  was  not,  however,  such  an  exception  as  is  required 
by  the  statute,  and  the  bond  still  remained  as  executed.  The 
acts  of  both  parties  show  that  they  so  treated  it. 

The  motion  now  made  was  for  new  security.  I  have  hereto- 
fore expressed  the  opinion  in  this  case  that  no  new  bond  can  be 
ordered  by  the  court,  even  if  the  sureties  become  insolvent.  I 
see  no  reason  to  change  that  opinion.  The  foreign  corporation 
obtains  a  right  to  sue  on  filing  the  security.  That  right  is  not 
affected  by  any  subsequent  failure  of  the  sureties.  The  statute 
makes  no  such  provision,  and  I  do  not  think  the  court  has  the 
power  to  do  so  independent  of  the  statutes.  Besides,  it  is  not 
usual,  after  a  trial  and  verdict  for  the  plaintiff,  to  grant  such  a 
motion.  If  security  is  necessary,  it  should  be  asked  for  in 
proper  season ;  and  it  is  tfie  invariable  practice  of  the  court, 
where  an  order  to  stay  is  granted  with  such  a  motion,  when  the 
cause  is  about  being  reached,  to  vacate  such  stay  for  the  reason 
above  mentioned,  "viz.,  delay  in  making  the  motion. 

The  motion  was  properly  disposed  of  at  the  special  term,  and 
the  order  appealed  from  should  be  affirmed,  without  costs. 


LEE  a.  AESTSLIE. 

New  York  Common  Pleas  ;  General  Term,  January,  1857. 
FRIVOLOUS  DEMURRER. — APPEAL. — ORDERS. — JUDGMENT. 

Appeal  may  be  taken  to  the  general  term  from  an  order  of  the  special  term  giv- 
ing  judgment  on  a  demurrer  as  frivolous,  as  from  an  order,  and  without  waiting 
for  judgment  to  be  perfected. 

In  an  action  against  maker  and  endorser  of  a  promissory  note,  the  complaint  con- 
tained an  averment  that  the  note  "  for  value  received  lawfully  came  to  tho 
posseuion  of  these  plaintiffs." 

Held,  that  this  was  a  sufficient  averment  of  title  to  the  note  in  the  plaintifll 

Appeal  from  an  order  granting  judgment  upon  a  demurrer 
to  a  complaint,  as  frivolous. 

This  action  was  brought  by  James  Lee  and  Benjamin  C.  Lee, 
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against  James  Ainslie  and  John  J.  Hicks.     The  complaint  ac- 
tion was  as  follows  : — 

TITLE  OF  THE  CAUSE. 

The  plaintiffs  complaining  against  the  above-named  de- 
fendants show  to  this  court  that  at  the  city  of  New  York  on  July 
3,  1856,  the  above-named  defendant,  James  Ainslie,  made  his 
promissory  note  in  writing,  whereby  thirty  days  after  date  he 
promised  to  pay  to  the  order  of  himself  five  hundred  dollars  for 
value  received  ;  that  said  defendant  Ainslie  endorsed  said  note, 
and  that  subsequently,  and  before  the  maturity  of  said  note,  the 
defendant,  John  J.  Hicks,  endorsed  the  same ;  that  said  note, 
endorsed  before  the  maturity  thereof,  and  for  value  received, 
lawfully  came  into  the  possession  of  these  plaintiffs ;  that  said 
note,  when  it  became  due  and  payable,  was  duly  presented  for 
payment,  which  was  refused,  and  that  said  note  was  duly  pro- 
tested for  such  non-payment — of  all  of  which  said  Jdhn  J.  Hicks 
as  such  endorser  had  due  notice  ;  that  said  note  is  wholly  due, 
no  part  thereof  having  been  paid. 

Wherefore  plaintifls  demand  judgment,  &c. 

McCuNN  &  MONCKIEF,  PWfftf  Atffys. 
VERIFICATION. 

The  defendants  demurred  to  this  complaint  on  the  ground 
that  it  did  not  constitute  facts  sufficient  to  constitute  a  cause  of 
action. 

The  plaintiffs  moved  for  judgment  upon  this  demurrer  as 
frivolous  ;  and  upon  the  hearing  it  was  ordered  that  the  motion 
be  granted,  the  defendant  to  be  permitted  to  answer  within  two 
days  upon  payment  of  ten  dollars  costs. 

The  defendants  now  appealed  direct  from  this  order,  without 
waiting  for  any  judgment  against  them  to  be  perfected. 

Dean  &  Townsend,  for  the  appellants. — I.  The  demurrer  is 
sufficient  in  form  to  raise  the  question  whether  the  complaint 
shows  a  cause  of  action  (Haire  v.  Baxter,  1  Seld.,  357).  A  plead- 
ing that  in  its  form  is  sufficient  to  create  a  material  issue  cannot 
be  frivolous  (Nichols  v.  Jones,  6  How.  Pr.  JR.,  355  ;  Tremple  v. 
Murray,  7J.,  329 ;  Snyder  v.  White,  7J.,  321 ;  Davis  v.  Pat- 
ten, 4  /£>.,  155 ;  The  Genesee  Mutual  Insurance  Company,  v. 
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Moynihen,  5  Jb.,  321).  The  principle  established  by  the  cases  last 
cited  is,  that  an  answer  which  denies  a  material  allegation  of 
the  complaint — that  is,  which  creates  an  issue — is  not  frivolous. 
Applying  this  principle  to  a  demurrer,  it  follows  that  a  demur- 
rer, which  is  sufficient  to  raise  the  question  whether  the  com- 
plaint contains  facts  sufficient  to  constitute  a  cause  of  action, 
cannot  be  frivolous.  The  word  "  frivolous,"  as  used  in  section 
247  of  the  Code,  qualifies  "  demurrer,"  and  has  no  reference  to 
the  pleading  demurred  to.  A  demurrer,  to  be  frivolous,  must 
be  defective  in  itself;  and  it  is  immaterial  whether  the  pleading 
demurred  to  be  good  or  bad,  for  the  purpose  of  determining  this 
question. 

II.  The  complaint  is  defective,  and  the  demurrer  well  taken. 
1.  Because  the  complaint  does  not  show  that  the  note  was  ever 
put  in  circulation,  as  it  does  not  allege  that  the  maker  or  endor- 
ser ever  endorsed  or  delivered  the  note  to  the  plaintiff's  or  to  any 
other  person  (13  How.  Pr.  R.,  113  ;  Chitty  on  Bills,  130-139  ; 
Caswell  v.  Bushnell,  14  Barb.,  393).  2.  The  complaint,  does  not 
show  that  the  note  came  into  the  possession  of  the  plaintiffs  from 
either  of  the  defendants,  or  from  any  person  having  a  title  to  it, 
or  a  right  to  transfer  it.  3.  The  complaint  does  not  show  that 
the  note  "  came  into  the  possession  of  the  plaintiffs"  as  owners. 
The  court  can  as  well  infer  that  it  came  into  their  possession  as 
agents,  or  attorneys,  or  bailees,  or  common-carriers,  as  to  infer 
that  it  came  into  their  possession  as  owners  (Parker  v.  Totton, 
10  How.  Pr.  R.,  233).  4.  The  complaint  does  not  show  that 
at  the  time  of  the  commencement  of  the  action  the  note  was  in 
the  possession  of  the  plaintiff's,  or  that  they  were  the  lawful 
holders  or  owners  of  the  note,  or  that  they  had  any  interest  in 
it.  The  allegation  that  the  note  "  came  into  the  possession  of 
the  plaintiffs  before  maturity"  (without  alleging  that  it  was  ever 
endorsed  or  delivered  to  them),  is  not  sufficient  for  the  court  to 
infer  that  the  plaintiffs  were  the  owners  at  the  time  of  the  com- 
mencement of  the  action,  which  was  about  two  months  after  the 
note  became  due.  An  allegation  that  the  plaintiffs  are  the 
owner  or  holder,  or  some  equivalent  allegation,  is  material ;  for 
the  party  suing  must  be  "  the  real  party  in  interest"  (Cod^ 
§  111 ;  Beach  v.  Gallop,  2  CodeR.,  66  ;  Snyderv.  White, Tem- 
ple v.  Murray,  and  The  Genesee  Mutual  Insurance  Company  v. 
Moynihen,  supra). 

Voi.  IV.— 80 
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HI.  A  complaint  is  bad  and  demurrable,  when  it  is  so  framed 
that  two  or  more  plaintiffs  in  different  actions,  upon  the  same 
statement  of  facts,  undenied,  would  be  entitled  to  a  judgment  at 
the  same  time, — if  all  the  allegations  in  the  complaint  are  true. 
Now  all  the  allegations  in  this  complaint  may  be  true,  and  had 
the  note  "come  into  the  possession  before  maturity,"  of  any 
other  person  or  persons,  those  persons  might  bring  separate  ac- 
tions upon  the  note  at  the  same  time,  making  the  same  allega- 
tions, and  they  would  be  true ;  and  yet,  if  these  plaintiffs  are 
entitled  to  a  judgment  in  this  action,  the  plaintifis  in  the  other 
actions  would  be  entitled  to  the  same. 

McOunn  &  Moncrief,  for  the  respondents. — I.  A  decision  of 
the  court  granting  judgment  for  frivolousness  of  a  demurrer  or 
other  pleading,  is  a  judgment,  and  not  an  order.  Judgment 
must  first  actually  be  entered  before  an  appeal  can  be  taken 
(Bentley  v.  Jones,  4  How.  Pr.  R.,  335  ;  King  v.  Stafford,  5  /£., 
30 ;  S.  C.  6  Ib.,  127 ;  Bruce  v.  Pinckney,  8  tt.,  397  ;  Lewis  v. 
Acker,  Ib.,  414 ;  Bauman  v.  The  New  York  Central  Railroad 
Company,  10  Ib.,  218  ;  Martin  v.  Kanouse,  2  Abbotts'  Pr.  R., 
390  ;  Code,  §  247). 

II.  The  complaint  is  sufficient.     1.  It  alleges  that  the  note 
was  made  and  endorsed  by  defendant  Ainslie ; — that  the  note 
was  endorsed  by  defendant  Hicks  before  its  maturity ; — and 
that  the  note  before  maturity  came  into  the  possession  of  the 
plaintiffs.    This  is  sufficient  to  establish  the  plaintiffs'  title  (Tay- 
lor v.  Corbierre,  8  How.  Pr.  R.,  385  ;  Bank  of  Lowville  v.  Ed- 
wards, 11  II.,  216  ;    Chappel  v.  Bissell,  10  II.,  274  ;  Mitchell 
v.  Hyde,  12  Ib.,  460).    2.  The  complaint  alleges  the  due  pre- 
sentment of  the  note  at  maturity ;  the  non-payment  of  the  same ; 
and  due  notice  of  those  facts  to  Hicks  as  such  endorser.    This 
is  sufficient  to  hold  the  endorser  (Speilman  v.  Weider,  5  How. 
Pr.  R.,  5  ;    Chappel  v.  Bissell,  10  Ib.,  274  ;  Woodbury  v.  Sack- 
rider,  2  Abbotts'  Pr.  R.,  402 ;    Code,  §  162).      3.   The  com- 
plaint alleges  that  the  whole  of  said  note  is  due,  no  part  thereof 
having  been  paid.    This  is  sufficient  to  admit  evidence  of  that 
fact. 

III.  The  complaint,  stating  a  cause  of  action  against  defend- 
ant Ainslie,  cannot  be  held  bad  on  joint  demurrer  by  both  de- 
fendants upon  the  ground  that  it  does  not  state  facts  sufficient 
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to  constitute  a  cause  of  action  (Woodbury  v.  Sackrider,  2  Abbotts' 
Pr.  E.,  402). 

BY  THE  COURT. — INGKAHAM,  F.  J. — This  is  an  appeal  from  an 
order  granting  judgment  for  the  frivolousness  of  a  demurrer. 

It  is  objected  that  the  judgment  must  first  be  entered  before 
an  appeal  can  be  taken,  but  we  have  been  in  the  practice  of 
treating  such  appeals  as  properly  taken  from  the  order,  and  have 
held  that  we  could  review  it  as  an  order  and  not  as  a  judgment. 
There  have  been  various  and  conflicting  decisions  on  this  point. 
I  see  no  harm  to  arise  from  adhering  to  our  former  practice ; 
and  to  the  losing  party  the  expense  is  less. 

Whether  or  not  the  complaint  is  good,  depends  upon  the  an- 
swer to  the  question  whether  it  contains  allegations  of  every 
thing  that  the  plaintiff  would  have  to  prove  on  the  trial  to  sus- 
tain his  action. 

In  such  action  he  must  prove  his  possession  or  title,  the  sig- 
natures of  the  maker  and  endorsers,  the  demand  and  notice  of 
non-payment,  and  the  amount  due  upon  the  note  for  principal 
and  interest.  These  facts  would  entitle  the  plaintiff  to  recover, 
and  they  are  all  averred  in  the  complaint  in  the  present  case. 

It  is  not  necessary,  under  the  present  system  of  pleading,  for 
the  plaintiff  to  aver  that  the  payee  delivered  the  note  to  him. 
He  is  required  to  state  the  facts  as  they  exist,  and  the  old  sys- 
tem of  pleading,  which  allowed  the  truth  to  be  shown  under  a 
fictitious  statement,  is  no  longer  in  force.  The  cases  referred  to 
all  assume  that  the  allegation  in  the  complaint  that  the  plaintiff 
is  the  lawful  holder  of  the  note,  when  denied,  forms  a  material 
issue.  The  words  used  in  this  complaint  are,  that  the  note,/0r 
value  received,  lawfully  came  into  the  possession  of  these  plain- 
tiffs. This  is  equivalent  to  the  other  form  of  alleging  title.  The 
demurrer  admitting  that  the  note  came  lawfully  to  the  plaintiffs' 
possession  for  value  received  admits  thereby  title. 

We  think  the  demurrer  is  frivolous,  and  that  the  complaint 
shows  a  good  cause  of  action. 

The  order  should  be  affirmed. 
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New  York  Common  Pleas  /  General  Term,  January,  1857. 
APPEAL. — WAIVER. — PAYMENT  OF  COSTS. 

If  a  party  to  an  action  proceeds  upon  an  order  made  in  the  cause,  or  accepts  any 
benefit  or  advantage  under  it,  he  will  be  precluded  from  asking  its  review.  % 

Therefore,  where  an  order  was  granted  that  defendant  be  allowed  to  answer  on 
payment  of  costs,  and  plaintiff  accepted  the  costs  and  received  the  answer, — 
Held  that  the  acceptance  of  the  costs,  if  they  were  received  before  appeal  taken, 
was  a  waiver  of  the  right  of  appeal,  and  if  after,  was  a  waiver  of  the  appeal 

Appeal  from  an  order  at  special  term,  setting  aside  a  judg- 
ment on  payment  of  costs,  and  allowing  defendant  to  answer  on 
the  merits. 

Charles  N.  Bitck,  for  the  appellant. 
John  Graham,  for  the  respondent. 

BY  THE  COURT. — BRADY,  J. — The  order  appealed  from,  made 
at  special  term,  on  the  23d  of  September  last,  was  granted  upon 
the  payment  of  the  costs  therein  mentioned.  The  appellant, 
within  the  period  of  fourteen  days  thereafter,  received  from  the 
defendant  the  costs  so  directed  to  be  paid,  and  the  answer  which 
by  the  order  the  respondent  was  permitted  to  interpose.  It  does 
not  appear  from  the  papers  submitted  whether  the  appeal  was 
taken  before  or  after  the  costs  were  paid.  I  think,  however, 
that  it  is  not  very  material,  in  reference  to  the  principle  on 
which  this  appeal  be  decided.  The  receipt  of  the  costs  must 
be  regarded  as  a  waiver  of  the  appeal,  if  received  after  the  ap- 
peal taken,  and  of  the  right  to  appeal,  if  they  were  received 
before  the  appeal  was  taken.  If  a  party  to  the  action  proceed 
upon  an  order  made  in  the  cause,  or  accept  any  benefit  or  ad- 
vantage under  it,  he  will  be  precluded  from  asking  its  review. 
Moreover,  it  is  not  usual  to  order  restitution  on  appeals  from 
orders  made  at  special  term ;  and  if  the  order  appealed  from 
were  reversed,  such  a  direction  would  seem  to  be  called  for. 

The  order  must  be  affirmed. 
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SMITH  a.  SMELTZER. 

New  York  Common  Pleas;  General  Term,  January,  1857. 
CONVEYANCING. — TENDER  OF  DEED. — PEOCUKINQ  CERTIFICATES. 

A  party  under  contract  to  convey  land,  is  bound,  if  he  executes  the  deed  in  an- 
other State,  or  in  a  county  other  than  that  in  which  the  lands  lie,  to  procure 
such  certificate  of  the  official  character,  <tc.,  of  the  commissioner  taking  the 
acknowledgment,  as  is  necessary  to  entitle  the  deed  to  be  recorded. 

A  tender  of  a  deed  properly  executed  and  acknowledged,  but  which  cannot  be 
recorded  by  reason  of  the  want  of  such  certificate,  is  insufficient 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

This  action  was  brought  by  James  M.  Smith,  Jr.,  Cyrus 
Cleveland,  and  Americus  V.  Potter,  against  Henry  R.  Smeltzer, 
to  recover  damages  for  non-fulfilment  by  defendant  of  a  certain 
agreement  for  the  sale  of  real  property,  entered  into  between  the 
plantiffs  and  the  defendant. 

The  complaint  showed  that  in  May,  1 854,  the  plaintiffs  being 
joint  owners  of  certain  real  property  known  as  Hickory  Grove, 
in  Marnaroneck,  Westchester  County,  in  this  State,  articles  of 
agreement,  in  writing  and  under  seal,  were  entered  into  between 
plaintiffs  and  the  defendant,  by  which  they  agreed  to  sell  and 
convey  the  same  to  the  defendant,  and  he  agreed  to  sell  and 
convey  to  them,  in  exchange  therefor,  thirty-two  shares  of  stock 
in  The  New  Jersey  Patent  Tanning  Company,  and  averred  a 
tender  of  a  deed  by  plaintiffs,  pursuant  to  the  agreement,  a 
breach  of  the  contract  by  defendant,  <fcc. 

The  answer,  among  other  things,  denied  the  tender  of  a  deed 
alleged  in  the  complaint,  and  averred  that  defendant  had  been 
at  all  times  ready  and  willing  to  perform  the  agreement  upon 
his  part. 

On  the  trial  before  the  referee,  the  plaintiffs,  among  other 
facts,  proved  the  tender  of  a  conveyance  of  the  real  property 
described  in  the  agreement  This  deed  was  executed  by  all  of 
the  plaintiffs  and  their  wives.  The  defendant  Potter,  and  his 
wife,  were  stated,  by  recitals  in  the  deed,  to  be  residents  of 
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Providence,  Rhode  Island.  The  deed  was  acknowledged  at 
Providence,  before  a  commissioner  for  the  State  of  New  York 
resident  in  Rhode  Island,  but  was  unaccompanied  by  any  certifi- 
cate of  the  Secretary  of  State  authenticating  the  official  charac- 
ter and  signature  of  the  commissioner.  There  was  a  like  defi- 
ciency of  any  county  clerk's  certificate  in  respect  to  the  acknow- 
ledgment by  two  other  parties  to  the  deed,  which  was  taken 
before  a  commissioner  for  the  city  and  county  of  New  York. 

The  defendants  moved  to  dismiss  the  complaint  upon  several 
grounds,  one  of  which  was ; — that  the  plaintiffs  had  failed  to 
show  any  tender  of  a  sufficient  deed  to  defendant. 

The  referee  denied  the  motion ;  and  after  hearing  evidence 
on  the  part  of  the  defendant,  reported  in  favor  of  the  plaintiffs. 
Judgment  having  been  entered  upon  his  report,  the  defendant 
now  appealed  therefrom. 

Wm.  D.  Booth,  for  the  appellant. 
E.  A.  DooUUle,  for  the  respondents. 

BY  THE  COURT. — INGRAHAM,  F.  J. — A  motion  for  a  nonsuit 
was  made  in  the  present  case,  among  other  reasons,  upon  the 
ground  that  the  plaintiffs  failed  to  show  that  they  had  tendered 
a  proper  deed,  and  that  the  place  of  tender  was  not  the  place  of 
business  of  defendant. 

In  regard  to  the  latter  point,  it  is  sufficient  to  say  that  the 
complaint  avers  that  the  deed  was  tendered  at  the  place  desig- 
nated and  appointed  by  the  defendant.  This  is  not  denied  in 
the  answer,  and  is  therefore  conclusive  (Franchot  v.  Leach,  5 
Cow.,  506). 

The  denial  of  a  tender  of  a  proper  deed  rests  upon  the  sup- 
posed defect  in  the  description  of  the  premises,  and  in  the  mode 
of  execution. 

The  deed  was  acknowledged  by  two  of  the  parties  before  a 
commissioner  for  the  State  of  New  York  residing  in  Rhode 
Island,  and  there  was  not  attached  to  the  deed  any  certificate  of 
the  Secretary  of  State,  so  as  to  permit  it  to  be  recorded. 

The  same  objection  also  existed  to  the  acknowledgment  of 
two  other  parties  before  a  commissioner  of  deeds  of  the  city^and 
county  of  New  York. 

The  deed  could  not  have  been  recorded  without  obtaining  a 
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certificate  from  the  clerk  of  the  city  and  county  of  New  York 
as  to  the  one,  and  from  the  Secretary  of  State  as  to  the  other. 

The  validity  of  this  objection  depends  upon  the  decision  as 
to  which  of  the  parties  was  under  the  necessity  of  procuring  the 
certificates. 

It  appears  to  me  that  without  such  certificates  the  conveyance 
was  not  perfect.  It  is  true  that  either  party  could  have  pro- 
cured the  same,  but  until  procured  the  deed  could  not  have 
been  recorded,  and  in  the  time  which  would  have  been  required 
to  obtain  them  other  conveyances  or  encumbrances  might  have 
been  put  on  record,  so  as  entirely  to  defeat  the  purchase.  The 
certificates  are  as  necessary  as  the  acknowledgment,  and  without 
them  the  deed,  although  valid  against  the  grantor,  would  be  of 
no  force  or  effect  against  an  innocent  purchaser  or  subsequent 
encumbrancer.  It  can  never  be  maintained,  that  a  party  who 
contracts  to  convey  land  in  New  York  may  execute  a  deed  in  a 
foreign  country,  or  in  another  State,  and  deliver  such  deed  in  an 
imperfect  condition.  A  party  who  has  to  deliver  a  deed  of  land 
in  pursuance  of  a  contract,  is  required  to  deliver  it  in  such  a 
condition  as  to  make  it  at  once  operative  to  the  purchaser  against 
all  parties.  Such  is  not  the  case  where  the  deed  cannot  be  re- 
corded, and  the  purchaser  is  put  to  delay  and  expense  to  com- 
plete the  same.  If  the  deed  had  been  executed  where  the  land 
to  be  sold  was  located,  such  certificate  would  have  been  unne- 
cessary ;  but  when  the  vendor,  for  his  convenience,  executes  it 
elsewhere,  he  must  provide  all  that  is  necessary  in  consequence 
of  such  execution,  so  that  it  may  be  recorded  where  the  land 
lies. 

It  is  said  that  the  objection  should  have  been  taken  to  the  read- 
ing of  the  deed  before  the  referee ;  but  such  an  objection  cannot 
be  taken  to  the  deed  when  produced  on  the  call  of  the  opposing 
party  ;  and  the  production  was  necessary  to  show  that  the  deed 
was  defective. 

It  is  also  said  that  the  plaintiffs  were  not  bound  to  tender  a 
deed,  because  by  the  contract  the  plaintiffs  were  only  to  convey 
as  soon  as  the  defendant  was  ready,  and  tendered  a  compliance 
on  his  part.  This  is  so  if  the  defendant  sought  to  put  tho 
plaintiff  in  default.  But  the  contracts  were  not  dependent,  so 
that  the  plaintiffs  could  claim  damages  without,  on  their  part, 
firat  offering  a  conveyance.  They  were  required  to  tender  tho 
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deed  in  order  to  put  the  defendant  in  the  wrong ;  and  not  hav- 
ing tendered  a  sufficient  deed,  I  think  they  cannot  recover  in 
this  action. 

It  is  not  necessary  to  examine  the  other  questions  discussed 
on  this  appeal,  as,  for  the  reasons  above  mentioned,  the  judg- 
ment cannot  be  sustained. 

Judgment  reversed  and  case  sent  back  to  the  referee.  Costs 
to  abide  the  event. 


HAUPTMAN  a.  CATLIN. 

New  York  Common  Pleas  /  General  Term,  March,  1857. 

MECHANICS'  LIEN. — ACT  OF  1851. — CONTENTS  OF  NOTICE. — 
WIFE'S  SEPARATE  ESTATE. 

The  mechanics'  lieu  law  of  1851  (Lawt  of  1851,  953)  operates  to  authorize  a  lien 
to  be  created  for  work  done  or  ntaterials  furnished  since  the  act  took  effect, 
although  under  a  contract  made  before  that  date. 

Where  a  contract  for  work  and  materials  to  be  furnished  towards  the  erection  of 
a  building  in  the  city  of  New  York,  is  made  with  an  agent  of  the  owner,  it  is 
not  necessary  that  a  notice  filed  to  create  a  lien  under  the  act  of  1851  should 
state  the  name  of  the  person  with  whom  the  contract  was  made. 

The  notice  is  sufficient  in  this  respect  if  it  specifies  the  name  of  the  person  against 
whom  the  claim  is  made,  and  the  name  of  the  owner  of  the  building. 

Where  labor  is  performed,  or  materials  furnished  upon  a  building  which  is  the 
separate  property  of  a  married  woman,  they  may  be  the  basis  of  an  equitable 
claim  against  the  property  benefited,  which  may  properly  be  enforced  as  such 
by  the  proceedings  to  enforce  a  mechanic's  lien. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  by  Arthur  Hauptman  against  John 
M.  Catlin  and  Catharine  A.,  his  wife,  to  foreclose  a  mechanic's 
lien  upon  a  house  and  lot,  the  separate  property  of  the  wife. 
The  facts  are  sufficiently  stated  in  the  opinion. 

W.  J.  Street,  for  the  appellants. 
H.  Smales,  for  the  respondents. 
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BY  THE  COURT — BRADY,  J. — The  referee  finds  that  on  divers 
days  from  July  1, 1851,  until  about  the  month  of  March,  1852, 
the  plaintiff  performed  labor  and  furnished  materials  in  paint- 
ing, glazing,  varnishing,  and  graining  the  house  mentioned  in 
the  complaint.  At  the  time  of  the  commencement  of  the  work, 
the  act  of  1844,  for  the  better  security  of  mechanics  and  others 
erecting  buildings  and  furnishing  materials  therefor  in  the  city 
and  county  of  New  York  (Laws  of  1844,  339),  was  in  force. 
The  second  section  of  that  act  required  the  incipient  measures 
to  effect  the  lien  created  to  be  taken  within  twenty  days  after 
the  making  the  contract,  or  commencing  the  performance  of 
such  labor,  or  the  furnishing  of  said  materials.  The  act  of  1844 
was  repealed  by  the  act  of  1851,  passed  on  the  llth  of  July  in 
that  year  (Laws  of  1851,  953),  and  the  plaintiff  omitted  to  take 
any  proceedings  to  perfect  or  acquire  the  lien  secured  by  the 
act  of  1844,  within  the  twenty  days  allowed  thereby.  The  act 
of  1851  took  effect  twenty  days  after  its  passage,  no  different 
time  being  therein  prescribed  (1  Rev.  Stats.,  157),  and  the  plain- 
tiff within  the  six  months  after  the  performance  of  his  work,  as 
prescribed  by  that  act,  filed  his  lien. 

It  is  urged  against  the  plaintiff's  recovery  in  this  action,  which 
is  a  proceeding  to  enforce  that  lien,  that  the  contract  having  been 
made  prior  to  the  act  of  1851,  that  act  has  no  application  to  it, 
because  it  would  alter  the  rights  of  the  parties  to  the  contract 
so  as  to  impair  its  obligation,  would  be  retroactive,  and  would 
take  the  property  of  the  owner  without  due  process  of  law.  I 
think  this  objection  cannot  be  sustained.  A  State  may  regulate 
at  pleasure  the  modes  of  proceeding  in  its  courts  in  relation  to 
past  contracts  as  well  as  in  respect  to  future  ones,  and  a  power 
must  reside  in  every  State  government  enabling  it  to  secure  ita 
citizens  from  unjust  and  harassing  litigation,  and  to  protect  them 
in  those  pursuits  which  are  necessary  to  the  existence  and  well- 
being  of  every  community  (Brensen  v.  Kinsie,  1  How.  U.  S.  7?., 
311 ;  M'Cracken  v.  Hay  ward,  2  76.,  608).  The  statute  in  ques- 
tion does  not  in  any  sense  relieve  the  party  contracting  from  the 
performance  of  his  agreement,  or  deprive  the  employer  of  any 
existing  right  to  enforce  it  in  all  respects,  or  take  the  property 
of  the  owner  without  due  process  of  law,  and  I  understand  in 
what  aspect  the  case  presents  itself  for  the  application  of  these 
constitutional  objections.  The  remedy  is  changed,  it  ia  true,  and 
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a  lien  created  upon  the  building,  which  is  the  result,  in  part  or 

in  whole,  of  the  labor  performed,  or  towards  the  construction 

of  which  the  materials  are  furnished,  but  nothing  more,  and  to 

.this  extent  the  power  of  the  Legislature  cannot  now  be  doubted. 

I  think,  however,  that  under  the  act  of  1851  the  recovery 
must  be  limited  to  the  work  done  or  materials  furnished  after 
it  took  effect,  and  that  the  plaintiff  cannot  enforce  any  lien  there- 
under for  any  work  done  or  materials  furnished  prior  to  Au- 
gust 1,  1851,  on  which  day  that  act  took  effect.  The  first  sec- 
tion does  not  apply  to  work  performed  or  materials  furnished 
under  contracts  only  made  thereafter,  but  as  well  to  work  done 
or  materials  furnished  thereafter  by  virtue  of  any  existing  con- 
tract. It  cannot  have  been  the  intention  of  the  Legislature  to 
abrogate  the  law  of  1844,  and  by  the  passage  of  the  act  of  1851 
to  deprive  the  mechanic  and  material  man  of  the  protection  de- 
signed, where  the  contract  was  made  but  not  entirely  performed 
when  the  latter  act  was  passed.  For  these  reasons  I  think  that 
it  cannot  be  held  that  the  plaintiff  acquired  no  rights  under  the 
act  of  1851,  because  his  contract  was  made  when  that  act  was 
passed,  either  upon  the  phraseology  of  the  statute  itself  or  the 
intention  of  the  Legislature.  This  question  has,  however,  al- 
ready been  presented  to  this  court  for  consideration,  and  dis- 
posed of  in  accordance  with  these  views  here  expressed  (Sullivan 
v.  Brewster,  1  E.  D.  Smith,  681 ;  Donaldson  v.  O'Conner,  /J., 
695  ;  Miller  v.  Moore,  11.,  739). 

The  notice  of  lien  filed,  and  on  which  this  action  is  predicated, 
alleges  that  the  plaintiff  has  a  "  claim  against  John  M.  Catlin 
and  Catharine  Ann,  his  wife,  amounting  to  the  sum  of  $923 ; 
that  the  claim  is  made  for  and  on  account  of  work,  labor,  and 
materials  done  and  furnished  towards  the  erection,  completion, 
and  finishing  of  a  certain  four-story  and  basement  brown-stone 
front  house  ;  and  that  such  work,  labor,  and  materials  were  done 
and  furnished  in  pursuance  of  a  contract  or  agreement  with  the 
said  John  M.  Catlin,  which  building  is  owned  by  Catharine 
Ann  Catlin,"  &c.,  &c.  It  is  insisted  that  the  notice  .is  defective, 
because  the  contract  was  not  stated  to  have  been  made  with  the 
owner,  and  because  it  does  not  appear  on  the  face  of  the  notice 
that  it  was  made  with  the  owner.  The  complaint,  however,  al- 
leges, that  Catharine  Ann  is  the  owner,  and  that  the  defendant, 
John  M.  Catliiij  in  making  the  contract,  acted  as  her  agent. 
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These  allegations  are  not  denied  by  the  answer,  and  are  there- 
fore admitted  to  be  true.  The  first  section  of  the  act  of  1851 
provides  that  "  any  person  who  shall  hereafter,  by  virtue  of  any 
contract  with  the  owner  thereof,  or  his  agent,  in  conformity, 
•with  the  terms  of  such  contract,  perform  any  labor,  or  furnish 
materials,"  shall,  upon  filing  the  notice  prescribed  in  the  sixth 
section  thereof,  have  a  lien,  &c.  The  sixth  section  referred  to 
provides  that  within  six  months  after  the  performance  of  such 
labor,  or  the  furnishing  of  such  materials,  the  contractor,  &c., 
shall  "serve  a  notice  specifying  the  amount  of  the  claim,  and 
the  person  against  whom  the  claim  is  made ;  the  name  of  the 
owner  of  the  building,  and  the  situation  of  the  building  by  its 
street  and  its  number  therein,  if  the  number  be  known."  It  will 
be  perceived,  on  a  perusal  of  that  section,  that  it  does  not  re- 
quire a  statement  of  the  name  of  the  person  with  whom  the 
contract  was  made,  but  of  the  person  against  whom  the  claim 
is  made,  and  the  name  of  the  owner  of  the  building.  The  no- 
tice filed  contains  these  particulars,  and  is  not  vitiated  by  making 
a  claim  against  the  defendant  John  M.  Catlin,  who,  acting  as 
agent,  incurred  no  liability.  That  was  unnecessary,  and  may 
be  rejected  as  surplusage.  Whether  this  be  so  or  not,  however, 
it  is  evident  that  the  statute  was  complied  with,  and  the  notice 
sufficient.  I  concede  that  if  the  person  against  whom  the  claim, 
is  made,  is  neither  the  owner,  his  agent,  nor  his  contractor,  the 
lienor  would  fail  in  his  action.  But  such  is  not  the  case  here. 
The  person  against  whom  the  claim  is  made,  besides  the  owner, 
is  admitted  to  be  the  agent  of  the  owner,  and  to  contracts  by 
such  an  agent,  as  we  have  seen,  the  act  extends. 

Whether  Mrs.  Catlin  had  power  or  not  to  make  a  contract 
which  would  bind  her  as  if  bfemme  sole,  it  is  not  necessary  for 
the  purposes  of  this  appeal  to  determine.  The  labor  performed 
and  materials  furnished  were  for  the  benefit  of  her  separate  es- 
tate, and  established  a  claim  resting  in  contract,  which  a  court  of 
equity  would  enforce  (Dyott  v.  The  North  American  Coal  Com- 
pany, 20  Wend.,  570-573).  The  proceeding  to  enforce  a  lien  is 
of  an  equitable  character  (Ingraham,  J. — Owens  v.  Ackereon,  1 
E.  D.  Smith,  691),  and  embraces  such  a  claim  (Randolph  v.  Lea- 
ry,  4  Abbotts'  Pr.  R.,  205). 

The  finding  of  the  referee  as  to  the  value  of  the  work  and  ma- 
terials is  not  against  the  weight  of  evidence,  and  cannot  there- 
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fore  be  disturbed.  The  proof  was  peculiar,  but  sufficient  to  ena- 
ble him  to  arrive  at  a  fair  valuation. 

In  reference  to  the  suggestion  that  the  plaintiff's  recovery 
should  be  limited  to  work  done  and  materials  furnished  after  the 
act  of  1851  took  effect,  it  may  be  proper  to  remark  that  there  is 
nothing  in  the  referee's  report  which  will  warrant  us  in  deter- 
mining what  amount,  if  any,  was  allowed  to  the  plaintiff  for 
such  work  and  materials ;  that  the  amount  reported  due  is  so 
much  less  than  the  amount  claimed  as  to  justify  a  presumption 
that  nothing  was  in  fact  allowed,  and  that  for  these  reasons  we 
cannot  modify  the  judgment. 

Judgment  affirmed. 


MURPHY  a.  LONG. 

New  York  Common  Pleas ;  General  Term,  May,  1857. 
APPEAL. — INCREASING  JUDGMENT. 

The  general  term  of  the  N.  Y.  Marine  Court  has  no  power,  on  appeal  from  a  judg- 
ment rendered  at  special  term,  to  direct  that  it  be  modified  by  increasing  the 
amount. 

The  utmost  that  the  cdurt  can  do  where  a  judgment  appealed  from  is  held  to  be 
too  small,  is  to  direct  a  new  trial  unless  the  party  against  whom  such  judgment 
is  rendered  consent  that  it  be  increased. 

Appeal  from  a  judgment  of  the  New  York  Marine  Court. 

BY  THE  COURT — BRADY,  J. — The  justice  at  the  special  term  of 
the  Marine  Court  rendered  judgment  for  the  plaintiff  for  $137.38 
and  $12.00  allowance.  The  plaintiff  appealed  from  the  judg- 
ment thereon  entered  to  the  general  term  of  that  court,  and  after 
hearing  the  respective  counsel  for  the  parties,  the  general  term 
made  an  order  that  the  judgment  be  so  modified  that  the  plain- 
tiff recover  of  the  defendant  $209.88,  together  with  $19.23,  in  all 
$229.13,  and  that  said  judgment  be  entered  as  of  January  29, 
1856. 

In  thus  increasing  the  judgment  the  general  term  exercised  a 
power  not  possessed  by  it,  and  never  exercised  by  courts  in  bane 
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in  England  or  this  State.  Sometimes,  where  the  verdict  or  find- 
ing is  palpably  too  small,  the  court  has  ordered  an  increase  of 
the  judgment,  if  the  defendant  consented  to  avoid  the  necessity 
and  expense  of  another  trial  (Richards  v.  Sandford,  2  E.  D. 
Smith,  349),  but  not  otherwise.  The  general  term  of  the  Marine 
Court  might  have  directed  a  new  trial,  unless  the  defendant  con- 
sented to  the  increase  of  the  judgment,  but  beyond  that  they  had 
no  jurisdiction.  The  language  of  the  order  of  the  general  term 
is  that  the  judgment  be  modified,  which  could  not  be  accom- 
plished by  increasing  the  judgment 

The  judgment  of  the  general  term  of  the  Marine  Court  must 
be  reversed. 


DIGEST 

or 

ALL   POINTS    OF    PRACTICE 

EMBRACED  IN 

THE  STANDAKD  NEW  YOKK  KEPOKTS, 

Issued  during  t  fie  period  covered  by  this  Volume, 

WITH  REFERENCES  TO 

THE    AMENDATORY    ACTS    OF    1857. 


ABATEMENT. 

After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong,  such  action 
shall  not  abate  by  the  death  of  any  party,  but  the  case  shall  proceed 
thereafter  in  the  same  manner  as  in  cases  where  the  cause  of  action 
now  survives  by  law.  Code,  §  131,  as  amended,  Laws  of  1857,  cA. 
723,  §  3,  Pub.  Acts*  54. 

ABSENT  AND  ABSCONDING  DEBTORS. 

The  statute  requiring  the  officer  before  whom  proceedings  are  had  against 
an  absconding,  concealed,  or  non-resident  debtor,  to  make  and  file  his 
report  within  twenty  days  after  the  appointment  of  trustees,  and  the 
latter  to  cause  their  appointment  to  be  recorded  within  thirty  days 
(2  Rev.  State.,  12,  §§  61,  68),  is  directory  merely,  and  an  omission  to 
comply  with  these  requirements  within  the  prescribed  time  will  not 
vitiate  the  proceedings  or  invalidate  a  conveyance  of  property  made 
by  the  trustees.  1856,  Wood  a.  Chapin,  3  Kern^  509. 

EVIDENCE,  tit.  Records,  2. 

AFFIDAVIT. 
ATTACHMENT,  5,  6,  7. 

ALLOWANCE. 
APPEAL,  14,  15;  COSTS,  9,  10,  11,  12,  13,  14,  15,  16,  22. 

*  The  reference  to  Pub.  Act*,  which  frequently  occurs  in  this  Digest,  is  to  th« 
volume  of  Public  Acts  of  the  Legislature  passed  in  1857,  which  has  been  issued 
in  advance  of  the  regular  Session  Laws. 
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AMENDMENT. 

1.  Under  the  provisions  of  the  Revised  Statutes  and  of  the  Code,  when- 
ever the  court  can  see  that  justice  would  be  furthered  by  an  amend- 
ment of  the  pleadings  and  proceedings  in  an  action,  it  should  grant  the 
amendment,  if  asked  for,  upon  terms  just  j^Jic  opposite  party. 

It  is  in  all  cases  proper,  however,  in  order  to  prevent  negligence  and 
laxity  in  pleading,  to  require  from  the  party  asking  the  amendment, 
some  reasonable  excuse  for  the  defect  in  his  pleading  which  he  seeks 
to  correct.  1856,  Harrington  a.  Slade,  22  Barb.,  161. 

2.  The  Code  has  not  repealed  the  statute  of  Jeofails  and  amendments  as 
contained  in  the  Revised  Statutes,  and  the  amendments  allowed  by  the 
Code  are  to  be  considered  only  as  further  powers  of  amendments  con- 
ferred on  the  courts.     And  a  liberal  view  of  amendments  is  now  the 
prevailing  doctrine.     (Brown  a.  Babcock,  1  C.  R~,  66  ;  3  How.  Pr.  R^ 
305 ;   Dows  a.  Green,  3  Ib.,  388 ;   Chapman  a.  Webb,  6  /&.,  390 ; 
Field  a.  Morse,  8  Ib.,  47  ;   Furniss  a.  Brown,  8  /&.,  59 ;   Beardsley  o. 
Stover,  7  Ib.,  294;  11  /&.,  168;  Disapproving  of  Spaulding  a.  Spauld- 
ing,  3  Ib.,  297 ;  Egert  a.  Wicher,  10  Ib.,  193.)     Supreme  Ct.,  Sp.  T., 
1856,  Prindle  a.  Aldrich,  13  How.  Pr.  R^  466. 

3.  Where  a  plaintiff  is  allowed  to  make  an  amendment  substantially 
changing  the  grounds  of  action,  he  should  be  required  to  make  the 
opposite  party  whole  by  paying  all  the  statutory  costs  for  the  addi- 
tional expense  which  the  amendment  would  render  necessary.     (Dow- 
ner v.  Thompson,  6  Hill,  377 ;  Carrier  v.  Dillaye,  3  How.  Pr.  R., 
173  ;  Brown  v.  Babcock,  3  Ib.,  305 ;  Troy  &  Boston  Railroad  Com- 
pany v.  Tibbits,  11  Ib.,  168;  Hare  a.  White,  3  Ib.,  297.)     Supreme 
Ct.,  Sp.  T.,  1856,  Prindle  a.  Aldrich,  13  How.  Pr.  R.,  466. 

4.  The  proceedings  in  an  action  commenced  by  service  by  publication 
up  to  the  point  when  the  service  is  complete  by  publication  and  by 
mailing,  are  jurisdictional  facts.     After  service  is  complete,  the  court 
can  amend  whatever  is  irregular,  but  cannot  amend  any  of  the  pro- 
ceedings tending  to  confer  jurisdiction.     Supreme  Ct.,  Sp.  T.,  1856, 
Hallett  a.  Righters,  13  How.  Pr.  R.,  43. 

5.  It  seems  that  in  an  attachment  issued  under  the  Code,  the  attachment 
and  original  affidavits,  being  proceedings  in  an  action,  may,  in  further- 
ance of  justice,  be  amended  upon  application  to  set  aside  the  attach- 
ment as  irregularly  issued.      Supreme  Ct.,  Sp.  T.,  1856,  Furman  a. 
Walter,  13  How.Pr.  R.,  348. 

6.  The  complaint  was  for  goods  sold  and  delivered,  for  work  and  labor 
for  the  use  and  keeping  of  two  cows,  and  damages  for  a  breach  of  con- 
tract in  regard  to  the  letting  of  the  cows,  and  demanded  judgment 
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for  $500.  The  defendant  answered ;  the  cause  was  referred,  and  the 
referee  found  for  the  plaintiff  $100,  as  being  the  amount  at  which  the 
parties  had  compromised  their  controversies,  and  which  amount  it  ap- 
peared the  defendant  had  promised  to  pay.  The  defendant  appealed 
from  the  judgment,  and  it  was  reversed,  and  a  new  trial  ordered.  The 
plaintiff  now  moved  to  ::mend  the  complaint  so  as  to  claim  a  recovery 
upon  an  agreement  to  pay  $100  in  compromise  of  disputed  claims. 

Held,  that  the  amendment  was  allowable ;  but  the  only  terms  that 
would  be  just  in  such  a  case  was  to  require  the  plaintiff  to  make  the 
defendant  whole  by  paying  all  the  legal  taxable  costs  which  he  had 
put  the  defendant  to  by  suing  on  a  claim  to  which  the  defendant  had 
a  good  defence,  and  the  plaintiff  no  just  right  of  recovery.  Supreme 
Ct.,  Sp.  T.,  1856,  Prindle  a.  Aldrich,  13  How.  Pr.  £.,  466. 

7.  la  an  action  brought  for  the  recovery  of  specific  personal  property, 
the  defendant's  answer  claimed,  not  a  return  of  the  property,  but  dam- 
ages for  the  taking  of  it  by  the  plaintiff  in  the  suit     On  the  trial  the 
complaint  was  dismissed,  and  the  court  directed  the  defendant's  attor- 
ney to  take  a  judgment  for  the  return  of  the  property  itself. 

Held,  on  motion  to  vacate  the  judgment  for  irregularity,  that  the 
defendant  should  be  allowed  to  amend  his  answer,  so  as  to  conform  to 
the  judgment.  Martin  a.  Lott,  Ante,  365. 

8.  Of  the  power  of  the  court  to  allow  amendments  of  the  pleadings  upon 
the  trial,  in  an  action  between  landlord  and  tenant  for  rent     Hall  a. 
Gould,  3  Kern.,  127. 

9.  On  the  hearing  of  the  motion  of  a  judgment  creditor  to  vacate  a  judg- 
ment entered  by  confession  upon  an  insufficient  statement,  the  plain- 
tiff supplied  all  the  defects  in  the  statement,  and  showed  that  they 
were  attributable,  not  to  the  plaintiff,  but  to  the  misapprehension  of 
his  attorney,  and  asked  leave  to  amend  it  accordingly. 

Held,  1.  That  the  defects  were  not  mere  irregularities;  that  the  judg- 
ment was  void  ;  and  that  the  court  had  no  right  to  authorize  a  new 
judgment  under  the  form  of  an  amendment  which  should  take  priority 
over  other  judgments  subsequently  recovered.  (But  see  contra,  Chap- 
pell  a.  Chappell,  2  Kern^  215 ;  Davis  a.  Morris,  21  Barb.,  152.) 

2.  That  as  an  amendment  without  prejudice  to  subsequent  judg- 
ments would  be  worth  but  little  to  the  plaintiff,  the  better  course  was 
to  vacate  the  judgment.  (Bonnell  a.  Henry,  13  //our.  Pr.  R~>  142  ; 
Johnston  a.  Fellerman,  13  76,  21.)  Supreme  Ct.,  Sp.  T^  1856,  Von 
Beck  a.  Shuman,  13  How.  Pr.  R.,  472. 

10.  Upon  motion  to  set  aside  a  judgment  upon  confession  entered  upon 
an  insufficient  statement  of  indebtedness,  an  order  was  granted  allow- 
ing an  amendment,  but  not  so  as  to  interfere  with  the  rights  of  any 
VOL.  IV.— 81 
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judgment  creditors  which  might  have  in  the  mean  time  attached. 
(Lawless  v.  Hackett,  16  Johns.,' 149.)  Supreme  Ct.,  Sp.  T.,  1855, 
Johnston  a.  Fellerman,  13  How.  Pr.  R.,  21. 

JUSTICES'  COURT,  tit.  Amendment 

ANSWER. 

1.  Each  defence  or  counter-claim  should  be  a  complete  single  defence  of 
itself,  without  reference  to  others.     A  defence  cannot  be  made  out  in 
pleadings  by  connecting  two  or  more  separate  defences  together,  any 
more  than    it   could  formerly  by  connecting  together  two  or  more 
special  pleas,  each  insufficient  of  itself.     1856,  Spencer  a.  Baocock,  22 
Barb.,  326. 

2.  A  denial  of  any  knowledge  or  information  sufficient  to  form  a  belief 
of  the  subject  of  an  allegation  not  necessarily  within  a  party's  own 
knowledge,  is  a  complete  denial,  without  further  words.     Supreme  Ct., 
Sp.  T.,  1856,  Flood  a.  Reynolds,  13  How.  Pr.  JR.,  112. 

3.  The  answer  to  a  complaint  for  the  foreclosure  of  a  mortgage,  admitted 
all  its  allegations,  except  that  it  denied  the  recording  of  the  mortgage 
and  of  the  assignment,  and  claimed  that  the  assignor  had  guaranteed 
the  payment,  and  must  be  therefore  made  a  party. 

Held,  on  motion,  that  the  answer  tendered  no  issue,  and  should  be 
disregarded  as  frivolous,  and  that  judgment  must  be  given  for  the 
plaintiffs.  Supreme  Ct.,  Sp.  T.,  1856,  St.  Mark's  Fire  Insurance  Com- 
pany a.  Harris,  13  How.  Pr.  R.,  95. 

4.  In  actions  of  libel  or  slander,  a  defendant  may  allege,  in  his  answer, 
with  any  defence  he  may  have,  or  without  any  defence  at  all,  mitiga- 
ting circumstances  ;  and  facts  tending  to  prove  the  truth  of  the  charge 
are  now  to  be  regarded  as  mitigating  circumstances.    (Bisbey  a.  Shaw, 
2  Kern.,  67;  Bush  a.  Prosser,  1  Ib.,  34Y.)     Supreme  Ct.,  Sp.  T., 
1855,  Van  Benschoten  a.  Yaple,  13  How.  Pr.  R.,  97. 

5.  Averments  of  a  general  report  that  plaintiff  had  been  guilty  of  the 
crime  charged  upon  him  by  the  words  complained  of,  as  a  defence,  are 
irrelevant,  and  will  be  stricken  out  on  motion.     Ib. 

6.  An  answer  to  a  complaint  for  setting  aside  a  deed  as  fraudulent,  which 
avers  that  subsequent  to  the  alleged  fraudulent  conveyance,  the  sheriff, 
by  virtue  of  several  executions,  one  of  them  in  favor  of  the  plaintiffs, 
against  the  defendants,  sold  all  their  right  and  title  to  the  premises 
mentioned  in  the  deed  to  a  purchaser  for  $200,  and  that  the  time  al- 
lowed by  law  to  redeem  the  premises  had  expired,  and  no  redemption 
had  been  made,  is  bad  on  demurrer.     A  seizure  and  sale  of  land  under 
an  execution  does  not  divest  the  estate  of  the  debtor,  unless  the  pur- 
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chase  money  is  paid  and  a  deed  delivered.  It  is  true  the  deed,  when 
executed,  relates  back  to  the  time  of  sale  and  purchase,  and  that  the 
purchaser,  after  the  time  for  redemption  has  expired,  is  entitled  to  his 
deed.  But  the  answer  must  aver  the  important  fact  that  the  sale  was 
completed  by  payment  of  the  money — the  amount  bid.  (Catliue  a. 
Jackson,  8  Johns.,  520  ;  2  Ib.,  248  ;  Shepard  a.  Rowe,  14  Wend^  260  ; 
4  Hill,  619.)  Supreme  Ct.,  Sp.  T.,  1856,  The  Farmers'  Bank  of 
Saratoga  County  a.  Merchant,  13  How.  Pr.  R.,  10. 

7.  The  form  of  an  answer  which  consisted  of  a  general  denial  of  each  and 
every  allegation  in  the  complaint,  except  certain  parts  therein  admitted, 
approved  as  making  the  pleading  brief  and  simple.     Supreme  Ct.,  Sp. 
T.,  1856,  Parshall  a.  Tillou,  13  How  Pr.  R.,  7. 

8.  Section  177  of  the  Code  has  provided  a  uniform  mode  of  bringing  be- 
fore the  court  matters  of  defence  which  existed  when  the  answer  was 
put  in,  but  of  which  the  defendant  was  then  ignorant,  as  well  as  mat- 
ters of  defence  which  have  arisen  after  issue  joined.     That  is  to  be 
done  by  supplemental  answer.     Hoyt  o.  Sheldon,  Ante,  59. 

9.  As  section  469  continues  in  force  all  the  pre-existing  rules  and  prac- 
tice of  the  courts  in  civil  actions,  not  inconsistent  with  the  Code  itself, 
the  settled  rules  and  practice  of  the  courts  of  law  and  of  chancery  must 
be  consulted,  in  determining  whether  the  application  is,  in  substance, 
one  of  strict  right,  or   is  addressed  solely  to  the  discretion  of  the 
court.     Ib. 

10.  Such  applications  should  be  granted,  as  a  general  rule,  unless  they 
have  been  too  long  delayed,  or  are  clearly  frivolous,  or  the  defence 
they  present  is  so  inequitable  in  its  nature  that  the  permission  sought 
should  be  refused  for  that  cause.     Ib. 

11.  When  a  motion  for  leave  to  put  in  a  supplemental  answer  will  be 
denied  on  the  ground  of  laches.     Ib. 

12.  The  court  will  not,  as  a  general  rule,  after  the  time  to  answer  has 
expired,  allow  a  supplemental  answer  to  be  put  in,  to  set  up  a  technical 
defence,  which  may  operate  as  a  forfeiture  of  a  just  claim.     Ib. 

13.  But  when  the  cause  of  action  is  one  of  equitable  cognizance,  although 
it  may  be  one  of  strict  legal  right,  and  can  be  enforced  only  by  de- 
priving a  defendant  of  property  bought  in  good  faith  from  an  assignee 
of  n  common  debtor  of  the  plaintiff  and  the  defendant,  and  which 
property,  on  principles  of  general  equity,  may  as  properly  be  applied 
to  satisfy  the  claim  of  the  defendant  as  that  of  the  plaintiff,  the  court 
will  not  attempt,  on  such  a  motion,  to  determine  the  equities  of  the 
parties,  and  refuse  leave  to  set  up  the  defence.     Ib. 

14.  The  court  will  not  do  RO,  when,  upon  the  settled  principles  of  equity 
proceedings,  the  particular  defence  may  properly  be  overruled,  if  giving 
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effect  to  it,  according  to  its  legal  operation,  would  defeat  a  cause  of 
action,  contrary  to  the  intent  of  the  parties  to  the  transaction  which 
constitutes  the  supposed  defence.  Ib. 

15.  When  it  cannot  well  be  decided,  except  upon  a  hearing  of  the  whole 
case,  whether,  as  between  the  parties  to  the  action,  it  would  be  inequi- 
table to  give  effect  to  the  defence,  if  proved,  and  the  court  is  competent 
to  dispose  of  that  question  at  the  hearing,  as  may  be  just,  a  supple- 
mental answer  will  be  allowed.  Ib.  And  see,  Harrington  a.  Slade, 
22  Barb.,  161. 

DEFENCE  ;  DEMURRER,  3 ;  EXTENSION  OF  TIME  ;  NEW  YORK  MARINE 
COURT,  5  ;  PLEADING  ;  VERIFICATION,  2,  3. 

APPEAL. 

1.  Under  sections  334  and  340  of  the  Code  an  appeal  is  ineffectual  for 
any  purpose,  unless  the  notice  of  appeal  and  a  copy  of  the  undertak- 
ing are  served,  at  the  same  time,  on  the  adverse  party.     The  execution 
of  the  undertaking  is  not  complete  until  it  is  delivered,  and  it  is  deliv- 
ered by  filing  the  original  and  serving  a  copy  with  the  notice. 

The  filing  of  an  undertaking  and  service  of  a  copy,  subsequent  to 
the  notice  of  appeal,  will  not  make  the  appeal  effectual,  or  operate  as  a 
stay  of  proceedings  from  that  time.  (The  New  York  Central  Insur- 
ance Company  a.  The  National  Protection  Insurance  Company,  10 
How.  Pr.  R.,  344.)  N.  Y.  Superior  Ct.,  Sp.  T.,  1856,  Cushman  a. 
Martine,  13  How.  Pr.  JR.,  402.  But  see  Staring  a.  Jones,  13  Ib.,  423. 

2.  Whether  the  proper  method  of  reviewing  a  judgment  in  an  equity 
cause  in  the  Supreme  Court  pending  at  the  time  the  Code  took  effect 
is  by  appeal,  under  section  348,  or  by  notice  of  rehearing  accompanied 
by  security,  under  chapter  2,  section  2  of  the  supplementary  act, — 
Query?     (Schermerhorn  a.  The  Mayor,  <kc.,  3  How.  Pr.  R.,  254; 
Burch  a.  Newberry,  3  Ib.,  271 ;  Sheldon  a.  Barnard,   3   Ib^  423.) 
Supreme  Ct.,  Chambers,  1856,  Adams  a.  Sage,  13  How.  Pr.  R.,  18. 

3.  The  analogy  between  the  appeal  allowed  by  the  .Code,  and  the  writ  of 
error  in  use  under  the  former  practice.     1856,  Gormly  a.  Mclntosh,  22 
Barb^  271. 

4.  An  appeal  cannot  be  dismissed  for  the  failure  of  the  appellant  to  serve 
a  case  and  exceptions  within  the  time  prescribed  therefor,  as  notwith- 
standing such  failure,  the  judgment  may  be  reversed  for  causes  appear- 
ing upon  the  face  of  the  record.     Rankin  a.  Pine,  Ante,  309. 

5.  The  service  of  written  notice  of  a  judgment  or  order,  in  order  to  limit 
the  right  of  appeal  by  the  expiration  of  thirty  days  (as  contemplated 
by  section  332  of  the  Code),  is  necessary  even  where  the  appeal  is 
taken  from  a  judgment  or  order  entered  by  the  appellant  himself.     Ib. 
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6.  Nothing  short  of  service  of  a  written  notice  of  judgment  upon  the  ad- 
verse party  will  limit  his  time  to  appeal.     Proof  of  actual  knowledge 
of  the  judgment  will  not  supersede  this.     Supreme  Ct.,  Sp.  T.,  1856, 
Staring  a.  Jones,  13  How.  Pr.  R.,  423. 

7.  Jurisdiction  of  the  Court  of  Appeals  extended  so  as  to  embrace  ap- 
peals from  determinations  made  by  the  Buffalo  Superior  Court ; — and 
to  embrace,  under  certain  restrictions,  appeals  from  orders  granting  a 
new  trial ; — and  the  prohibition  upon  appeals  to  the  Court  of  Appeals 
in  actions  commenced  in  a  court  of  a  justice  of  the  peace,  or  the  'New 
York  Marine  Court,  <fec.,  modified.     Code,  §  11,  as  amended,  Laws  of 
1857,  ch.  723,  §  1,  Pub.  Acts,  52. 

8.  Every  judgment  rendered  upon  a  verdict  taken  subject  to  the  opinion 
of  the  court  at  a  general  term,  may  be  reviewed  by  the  Court  of  Ap- 
peals in  the  same  manner  and  with  the  like  effect  as  if  exceptions  had 
been  duly  taken  at  the  proper  time  ;  provided,  it  shall  appear  by  the 
return  that  questions  of  law  were  involved  in  the  rendition  of  the 
judgment     Code,  §  265,  as  amended,  Laws  of  1857,  ch.  723,  §  10, 
Pub.  Acts,  56. 

9.  Mode  of  preparing  an  appeal  to  the  Court  of  Appeals  from  a  judgment 
rendered  upon  a  verdict  subject  to  the  opinion  of  the  court  at  a  gen- 
eral term, — prescribed.      Code,  §  333,  as  amended,  Laws  of  1857,  ch. 
723,  §  19,  Pub.  Acts,  60  ;  and  see  Laws  of  1857,  ch.  723,  §  20. 

10.  The  Court  of  Appeals  is  not  authorized  to  review  the  determination 
of  the  Supreme  Court  on  a  question  of  fact  in  an  equity  suit  com- 
menced since  the  enactment  of  the  Code.     (Dunham  v.  \Vatkins,  2 
Kern.,  556  ;  Griscom  v.  The  Mayor,  &c.,  of  New  York,  7J.,  586.) 
1856,  Newton  a.  Bronson,  3  Kern.,  587. 

11.  An  appeal  does  not  lie  to  the  Court  of  Appeals  from  an  order  of  the 
Supreme  Court  removing  an  action  commenced  therein  to  the  United 
States  Court  on  the  ground  that  the  defendant  is  a  citizen  of  another 
State.     Such  order  does  not  determine  the  action  and  prevent  a  judg- 
ment therein,  nor  does  it  affect  a  substantial  right  within  the  meaning 
of  section  11  of  the  Code.     1856,  Illius  a.  The  New  York  <fe  New  Ha- 
ven Railroad  Company,  3  Kern^  597. 

12.  Where,  on  a  second  appeal  to  the  Court  of  Appeals,  the  question 
presented  was  identical  with  that  on  which  the  cause  was  previously 
decided  by  the  court, — Held,  that  the  court  would  not  reconsider  and 
depart  from  its  former  adjudication,  although  its  members  were  not 
unanimous  in  making  that  decision,  and  the  reasoning  of  those  who 
concurred  was  not  in  harmony.     1856,  Oakley  a.  Aspinwall,  3  Kern^ 
500. 

13.  An  order  allowing  defendant  to  put  in  a  supplemental  Answer  setting 
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up  a  new  defence,  is  an  appealable  order.  It  clearly  involves  tlie  mer~ 
its,  or  at  least  affects  a  substantial  right.  A  question  whether  a  de- 
fendant should  be  allowed  to  set  up  a  new  defence,  which,  if  established, 
would  be  fatal  to  the  plaiutiff 's  action,  must  certainly  affect  a  substan- 
tial right, — the  right,  of  the  plaintiff  to  recover  upon  the  previous  an- 
swer of  the  defendant.  1856,  Harrington  a.  Slade,  22  Barb.,  161. 

14.  An  order  awarding  to  plaintiff  an  allowance  exceeding  ten  per  cent, 
upon  the  amount  recovered  by  him,  affects  a  substantial  right  of  de- 
fendant, and  is  therefore  appealable.     Wilkinson  a.  Tiffany,  Ante,  98. 

15.  Such  an  order  is  appealable  although  made  upon  a  default.     Ib. 

16.  An  order  which  directs  a  reference  in  a  case  in  which  a  reference  is 
not  authorized  by  law,  is  an  appealable  order.     Cram  a.  Bradford, 
Ante,  193. 

17.  The  decision  of  the  special  term,  sustaining  a  demurrer  to  a  com- 
plaint and  ordering  judgment  for  defendant  unless  the  plaintiff  shall 
amend  within  a  specified  time,  is  not  a  judgment,  but  an  order ;  and 
is  properly  appealed  from  as  such.     Phipps  a.  Van  Cott,  Ante,  90. 

18.  Appeal  may  be  taken  to  the  general  term  from  an  order  of  the  spe- 
cial term  giving  judgment  on  a  demurrer  as  frivolous,  as  from  an  order, 
and  without  waiting  for  judgment  to  be  perfected.     Lee  a.  Ainslie, 
Ante,  464. 

19.  On  appeal  from  a  judgment  on  report  of  a  referee,  security  is  only 
necessary  when  the  appellant  desires  to  stay  proceedings.     Parsons  a. 
Suydam,  Ante,  134. 

20.  Appeal  lies  from  an  actual  determination  of  the  general  term  of  the 
New  York  Marine  Court  to  the  New  York  Common  Pleas,  within 
twenty  days.     Code,  §  352,  as  amended,  Laws  0/"1857,  ch.  723,  §  21. 

21.  The  right  of  appeal  from  the  conviction  or  sentence  of  a  court  of 
special  sessions  or  police  court  to  the  court  of  sessions  of  the  county, — 
defined.     Laws  of  1857,  ch.  769,  §  4,  Pub.  Acts,  69. 

22.  A  party  desiring  to  appeal  from  the  conviction  or  sentence  of  a  court 
of  special  sessions  or  police  court  to  the  court  of  sessions  of  the  county, 
shall,  within  ten  days  after  such  conviction  or  sentence  shall  have  been 
had,  serve  upon  the  justice  before  whom  the  trial  was  had,  and  also 
upon  the  district  attorney  of  the  county,  a  written  notice  of  appeal, 
specifying  the  grounds  upon  which  the  appeal  is  founded,  and  shall 
pay  to  the  justice,  at  the  time  of  the  service  of  such  notice,  the  sum  of 
one  dollar,  costs  for  his  return.     2  Rev.  Stats.,  4  ed.,  896,  §  1,  as 
amended,  Laws  of  1857,  ch.  769,  §  5,  Pub.  Acts,  69. 

23.  Such  service  shall  be  made  upon  the  justice  personally,  or  by  leaving 
it  at  his  office  or  residence  with  a  person  of  suitable  age  and  discretion ; 
and  upon  the  district  attorney  personally,  or  by  depositing  a  copy 
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thereof  in    the  post-office,  directed  to  said  district  attorney  at  his 
place  of  residence,  and  paying  the  postage  thereon.     Ib.,  §  6. 

24.  Provisions  for  the  filing  recognizance  prescribed  to  be  given  on  appeal 
taken  from  a  conviction  in   a  court  of  special  sessions ; — for  the  pro- 
curing a  return  of  the  proceedings  in  the  court  below  ; — for  the  bring- 
ing the  appeal  to  hearing ; — for  the  judgment  to  be  rendered  by  the 
appellate  court, — and  for  the  mode  of  carrying  it  into  effect,  (fee.,  <fec. 
Laws  0/1857,  ch.  709,  §§  9-19,  Pub.  Acts,  70. 

25.  Provisions  for  appeal  to  the  Supreme  Court  from  the  decision  or 
judgment  of  a  court  of  sessions,  rendered  on  an  appeal  to  such  court 
from  a  conviction  in  a  court  of  special  sessions; — for  suspending  execu- 
tion of  the  judgment  appealed  from  ; — for  carrying  into  effect  the  judg- 
ment of  the  Supreme  Court ; — and  for  quashing  the  appeal  for  neglect 
to  prosecute  it.     Laws  of  1857,  ch.  769,  §§  20-24,  Pub.  Acts,  71. 

26.  The  provisions  of  title  3,  article  4,  of  chapter  2,  of  part  4  of  the  Re- 
vised Statutes,  entitled,  M  Of  writs  of  certiorari  to  courts  of  special  ses- 
sions," repealed.     Ib.,  §  25. 

EXCEPTIONS  ;  JUSTICES  COURT,  tit.  Appeal ;   NEW  YORK  MARINE  COURT, 
8,  9  ;  WAIVER,  2. 

ARBITRATION. 

1.  It  is  not  competent  to  submit  to  arbitration  the  question  whether  or 
not  property  belonging  to  a  religious  corporation  shall  be  sold  by  them. 
Wyatt  a.  Benson,  Ante,  182. 

2.  Nor  is  it  competent  for  two  adverse  parties  in  a  religious  corporation 
to  submit  to  arbitration  the  question  who  are  the  duly  elected  trustees 
of  such  corporation.     Ib. 

MOTIONS  AND  ORDERS,  22,  23,  26,  36. 

ARREST. 

1.  The  exercise  of  such  other  powers  in  special  cases  as  may  be  provided 
by  law,  with  which  local  officers,  elected,  and   acting  pursuant  to  the 
Revised  Statute*,  314,  §§  18,  19,  in  accordance  with  section   15,  of 
article  6  of  the  Constitution,  are  clothed,  includes  the  power  in  a 
special  county  judge  or  surrogate  to  make  an  order  of  arrest  under 
sections  179,  180,  and  181  of  the  Code.    Supreme  Ct.,  Gen.  T.,  1856, 
Seymour  a.  Mercer,  13  How.  Pr.  R^  664. 

It  seems  that  all  the  powers  of  a  county  judge  to  be  exerci.*ed  out  of 
court  are  included  in  that  clause  of  the  Constitution.     Ib. 

2.  A  complaint  by  a  moneyed  corporation,  which  shown  that  defendant 
was  employed  by  plaintiffs  as  their  officer  or  agent ;  thnt  in  that  6du- 
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ciary  capacity,  be  had  access  to  the  papers  of  plaintiffs ;  that  by  means 
thereof  he  abstracted  from  the  possession  of  plaintiffs,  certificates  of 
shares  in  the  stock  of  plaintiffs'  Company,  which  shares  were  owned  by 
plaintiffs  ;  and  that  he  sold  the  same  and  embezzled  the  proceeds ; — 
states  a  cause  of  action  upon  which  defendant  may  be  arrested.  The 
Northern  Railway  Company  of  France  a.  Carpentier,  Ante,  47. 

3.  A  complaint  which  shows  that,  under  like  circumstances,  defendant 
abstracted  from  the  possession  of  plaintiffs,  certificates  of  shares  in  the 
stock  of  plaintiff's'  Company,  which  certificates  were  deposited,  by  the 
owners  of  them,  with  the  Company  for  safe  keeping  ;  and  sold  the  same, 
<fec. ; — also  states  a  cause  of  action  upon  which  defendant  may  be  ar- 
rested.    Ib. 

4.  A  defendant  who  was  guilty  of  a  fraud  in  incurring  an  obligation, 
which  has  been  surrendered  by  the  other  party  to  the  contract,  after 
he  had  discovered  the  fraud,  and  who  thereupon  took  a  new  obliga- 
tion, in  incurring  which  the  defendant  was  guilty  of  no  fraud,  is  not 
liable  to  be  arrested  in  an  action  brought  on  the  latter  obligation,  by 
reason  of  his  fraud  in  incurring  the  first.    N.  Y.  Superior  Ct.,  Gen.  T., 
1856.     The  Merchants'  Bank  of  New  Haven  a.  Dwight,  13  How.  Pr. 
R.,  366. 

5.  The  recovery  of  a  judgment  in  one  of  the  courts  of  this  State  upon  a 
debt  fraudulently  contracted,  merges  the  original  cause  of  action ;  and 
in  an  action  upon  such  judgment  the  defendant  is  not  liable  to  arrest 
on  the  ground  of  the  fraud  in  the  original  debt.     McButt  a.  Hirsch, 
Ante,  441. 

6.  That  the  judgment  was  recovered  in  a  court  without  power  to  order 
the  arrest  of  defendant,  makes  no  difference.     Ib. 

7.  In  no  case  is  it  necessary  or  proper  to  set  out  in  the  complaint  the 
facts  essential  to  obtain  an  order  of  arrest,  or  to  warrant  an  execution 
against  the  person,  where  no  such  order  has  been  obtained.     When  an 
order  of  arrest  is  desired,  or  an  execution  against  the  person  is  wanted, 
an  application  in  either  case  is  to  be  made  to  a  judge,  on  affidavits  for 
such  an  order.     (Clark  a.  Harwood,  8  How.  Pr.  R.,  472  ;  Cheney  a. 
Garbutt,  5  Ib.,  467;  Squire  a.  Flynn,  2  C.  R.,  117  ;  Corwin  a.  Free- 
land,  2  Seld.,  560  ;  Field  a.  Morse  8  Hoio.  Pr.  R.,  47.)     Supreme 
Ct.,  Sp.  T.,  1856,  Sellar  a.  Sage,  13  How.  Pr.  R.,  230. 

8.  Upon  a  motion  to  vacate  an  order  of  arrest,  obtained  under  the  Code, 
the  question  is,  whether  upon  the  whole  case,  as  made  by  the  affidavits 
on  both  sides,  the  court,  if  called  on  to  act  upon  the  application  as  res 
nova,  would  grant  the  order  of  arrest.     If  not,  it  should  be  vacated, 
otherwise,  it  should  stand.     (Hernandez  a.  Carnobeli,  10  How.  Pr.  R., 
449  ;  The  Republic  of  Mexico  a.  Arrangois,  11  /&.,  9;  Cady  a.  Ed- 
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monds,  12  Ib.,  197.)     Supreme  Ct.,  Sp.  T.,  1856,  Chapin  a.  Seeley, 
13  How.  Pr.  R.,  490. 

9.  Where,  upon  vacating  an  order  of  arrest,  upon  the  ground  that,  upon 
the  whole  case,  as  presented  upon  the  motion  to  vacate,  there  is  not 
evidence  to  charge  the  defendant  with  the  wrong  complained  oij1  the 
court  is  satisfied  that  there  was  no  malice  in  causing  the  arrest,  and 
that  there  was  probable  cause  for  procuring  it, — the  discharge  may  be 
granted  conditionally  upon  the  defendant's  stipulating  not  to  bring  an 
action  for  the  arrest.  The  Northern  Railway  Company  of  France  a. 
Carpentier,  Ante,  47. 

FRAUD. 

ASSIGNMENT. 

1.  Any  interest  to  which  the  personal  representatives  of  a  deceased  party 
would  not  succeed,  is  not  the  subject  of  assignment  inter  vivos.     (So 
held  on  a  review  of  the  following  authorities.     McKee  v.  Judd,  21 
Kern^  622;  Gillett  v.  Fairchild,  4  Den.,  80;  Hudson  v.  Plets,  11 
Paige,  180;  Raymond  v.  Fitch,  2   Crompt.  M.  &  R.,  588  ;  Chamber- 
lain v.  Williamson,  2  Maule  &  S.,  408 ;  The  People  v.  The  Tioga  C. 
P.,  19  Wend.,  76 ;  Somner  v.  Wilt,  4  Serg.  <£  R. ;  North  v.  Turner,  9 
Ib. ;  O'Donnell  v.  Seybert,  13  Ib.,  54  ;  Comegys  v.  Vasse,  1  Pet.,  213  ; 
1   Williams  on  Exec.,  670,  677  ;  Broom's  Leg.  Max.,  405,  702;  Stat. 
3  Edw.,  3  ch.  7  ;  Stat.  3  Edw.,  3  ch.  5  ;  Stat.  3  and  4  ;    Will.  4,  ch. 
42;  2  Rev.  Stats.,  114,  §  4;  Stat.  4  Edw.,  3  ch.  7.)     Zabriskie  a. 
Smith,  3  Kern.,  322. 

2.  A  right  of  action  for  damages  for  deceit  in  false  and  fraudulent  repre- 
sentations by  defendant  of  the  solvency  of  a  third  person,  whereby  the 
defendant  induced  another  to  sell  property  to  such  third  person,  would 
not  survive  to  the  personal  representatives  of  the  party  defrauded,  and 
RO  is  not  an  assignable  claim.     Ib. 

3.  The  amendment  of  1851  to  section  111  of  the  Code,  declaring  that 
this  section  shall  not  be  deemed  to  authorize  the  assignment  of  a  thing 
in  action  not  arising  out  of  contract,  was  not  intended  to  restrict  the 
right  of  assignment  as  previously  established,  nor  to  establish  any  gen- 
eral principle  that  nothing  but  a  cause  of  action  growing  out  of  contract 
could  be  assigned  so  as  to  give  the  assignee  such  an  interest  as  would 
enable  him  to  enforce  his  demand  by  civil  action.     The  amendment,  it 
is  true,  does  not  authorize  the  assignment  of  a  thing  in  action  not 
arising  out  of  contract,  nor  does  it  forbid  such  assignment.     The  right 
rests  upon  precisely  the  same  footing  it  did  before,  and  an  assignee 
takes  precisely  the  same  interest  in  the  assignment  of  every  species  of 
demand,  either  at  law  or  in  equity,  as  ho  did  before  the  Code.     1856, 
Butler  a.  The  New  York  &  Eric  Railroad  Company,  22  Barb.,  110. 
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4.  Such  a  demand,  therefore,  as  was  before  the  Code  capable  of  assign- 
ment will  now  pass  by  assignment,  so  as  to  give  the  assignee  a  right 
of  action  therein.     Thus,  mere  personal  torts  which  die  with  the  per- 
son, such  as  slander,  assault  and  battery,  false  imprisonment,  crim.  con., 
seduction,  and  the  like,  are  not  assignable ;  but  torts  for  taking  and 
converting  personal  property,  or  for  injuries  to  personal  property,  and 
generally,  all  such  torts  as  would  survive  to  the  representatives  of  the 
party,  may  be  assigned  so  as  to  pass  an  interest  to  the  assignee,  which 
he  can  assert  in  his  own  name  in  a  civil  action  under  the  Code,  as  he 
formerly  might  do  in  the  name  of  the  assignor,  at  law.     Ib. 

5.  The  right  of  action  given  by  the  Revised  Statutes  to  the  losing  party 
upon  any  prohibited  wager  or  bet,  to  recover  back  the  money,  <fec., 
paid  or  delivered  by  him  (1  Rev.  Stats.,  667,  §  8),  cannot  be  assigned. 
It  depends  wholly  on  the  statute  provision ;  no  remedy  being  allowed 
by  the  common  law.     It  is  the  "  person  who  shall  pay,  deliver,  or  de- 
posit any  money,  property  or  thing  in  action,"  who  is  in  terms  author- 
ized to  sue,  and  to  him  is  the  authority  confined.     The  liability  of  the 
winner  is  in  the  nature  of  a  penalty  or  forfeiture,  for  the  benefit  of  the 
party  aggrieved  ;  and  only  the  party  aggrieved  can  enforce  it,  and  in 
his  own  name.     The  right  of  action  will  not  on  his  death  pass  t&  his 
personal  representatives,  nor  can  he  transfer  the  same  to  an  assignee. 
(Dudley  v.  Mayhew,  3  Comst.,  9,  15  ;  Fowler  v.  Van  Surdam,  1  Den., 
557  ;  Bevins  v.  Reed,  2  Sandf.  S.  C.  R.,  436.)     1856,  Weyburn  a. 
White,  22  Barb.,  82. 

CAUSE  OF  ACTION,  27. 

ATTACHMENT. 

1.  An  attachment  under  the  Code  is  not  original  process,  and  by  it  a 
suit  is  not  commenced,  nor  upon  it  alone  can  a  judgment  be  obtained  ; 
but  it  is  a  provisional  remedy  adopted  in  a  suit  already  commenced. 
(Code,  §§  99,  227  ;  Cole  a.  Kerr,  2  Sand.,  661  ;  12  Barb.,  265.)     The 
sufficiency  of  the  affidavits  on  which  the  attachment  under  the  Code 
issues,  is  not  a  jurisdictional  question.     (12  Barb.,  265,  273,  282  ;  3 
Sandf.,  703  ;  10  How.  Pr.  JR.,  6.)    N.  Y.  Superior  Ct.,  Sp.  T7.,  1856. 
Furman  a.  Walter,  13  How.  Pr.  R.,  349. 

2.  The    attachments    issued    under    the    Revised    Statutes   are   special 
proceedings ;  are  the  original  process  by  which  suits  are  commenced  ; 
and  a  strict  compliance  with  all  the  requirements  of  the  acts  under 
which  the  proceedings  are  had    is  necessary  to  confer  jurisdiction. 
One  of  these  requirements  is,  that  the  affidavits  must  state  the  facts 
and  circumstances  to  establish  the  grounds  of  the  application  for  the 
attachment.     (7  Hill,  187  ;  4  76.,  548  ;  21    Wend.,  672  ;  7  Barb., 
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182;  18  Wendn  611  ;  2  Ib^  298;  21  Ib.,  310;  4  Den.,  118;  3 
Comst.,  41.)  Supreme  Ct.,  Sp.  T.,  1856,  Furman  a.  Walter,  13  How. 
Pr.  R.,  349. 

3.  The  justices  of  the  New  York  Superior  Court  have,  under  the  act  of 
May  12,  1847  (Laws  O/1847,  281,  §  7),  the  authority  to  issue  attach- 
ments against  absconding,  concealed,  or  non-resident  debtors.     Renard 
a.  Hargous,  3  Kern.,  259,  aj"'g.  S.  C.,  2  Duer,  540. 

4.  The  remedy  by  warrant  of  attachment,  extended  to  cases  in  which 
any  person  or  corporation  is  about  to  remove  any  of  his  or  its  property 
from  this  State,  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  any  of  his  or  its  property  with  intent  to 
defraud  creditors.     Code,  §§  227,  229,  as  amended,  Laws  of  1857,  ch. 
723,  §§  6,  7,  Tub.  Acts,  55. 

5.  In  an  attachment  issued  under  the  Code,  if  the  affidavits  show  enough 
to  call  upon  the  officer  to  exercise  his  judgment  upon  the  weight  of 
the  evidence  in  establishing  the  grounds  of  the  application,  the  affida- 
vits, on  a  motion  to  set  aside  the  attachments  for  irregularity,  will  be 
held  sufficient     Supreme  Ct.t  Sp.  T.,  1856,  Furman  a.  Walter,   13 
How.  Pr.  K,  349. 

6.  Whether,  in  an  attachment  under  the  Code,  if  the  facts  of  the  exist- 
ence of  the  cause  of  action,  and  that  the  defendant  is  either  a  non- 
resident of  the  State,  or  has  departed  therefrom  with  intent  to  defraud 
his  creditors,  or  to  avoid  the-service  of  a  summons,  <fec.,  can  be  made 
to  appear  by  positive  allegations  in  the  affidavit,  the  affidavit  will  be 
sufficient,  although  it  omits  to  specify  the  particular  facts  and  circum- 
stances which  tend  to  establish  the  fact  of  non-residence  or  departure 
from  the  State  with  intent  to  defraud  creditors,  &c., —  Query  ?     Su- 
preme Ct^  Sp.  T^  1856.     Ib. 

7.  Where  one  of  several  plaintiff's  makes  an  affidavit  on  which  to  obtain 
an  attachment,  in  which  he  stated   that  "the  plaintiffs   aver"  certain 
facts, — Held  that  this  was  proof  by  affidavit  of  the  existence  of  those 
facts  so  aa  to  authorize  the  attachment.     Jamison  a.  Beecher,  Ante, 
230. 

8.  The  undertaking  on  the  part  of  defendant,  on  an  application  under 
sections  240  and  241  of  the  Code,  for  the  discharge  of  an  attach nu'nt 
and  the  return  of  the  property  to  the  defendant,  may  be  executed  by 
householders,  instead  of  freeholders.     Code,  §  241,  as  amended,  Laws 
of  1857,  ch.  728,  §  8,  Pub.  Acts,  56. 

9.  If  it  shall  appear  by  affidavit  that  the  property  attached  be  less  than 
the  amount  claimed  by  the  plaintiff,  the  court  or  officer  issuing  the 
attachment  may  order  the  same  to  be  appraised,  and  the  amount  of 
the  undertaking  shall  then  be  double  the  amount  so  appraised.     76. 


492  ABBOTTS'  PRACTICE  REPORTS. 


ATTACHMENT. 


10.  And  in   all  cases  the  defendant  may  move  to  discharge  the  attach- 
ment, as  in  the  case  of  other  provisional  remedies.     Ib. 

11.  A  foreign  corporation  contracted  with  a  manufacturer  in  this  State, 
for  certain  articles  to  be  made  for  them,  and  delivered  to  them  at  New 
Orleans,  the   corporation  to  pay  the  charges  of  transportation.     The 
articles  were  made  within  this  State,  and  here  delivered  to  an  express 
company,  directed  to  the  corporation  at  New  Orleans. 

Held,  that  the  title  did  not  pass  to  the  corporation  until  delivery  to 
them  at  New  Orleans ;  and  that,  consequently,  the  goods  were  not 
liable  to  be  attached  in  a  suit  against  the  corporation,  during  their 
transit  to  the  border  of  the  State.  Bates  a.  The  New  Orleans,  Jack- 
son, &  Great  Northern  R.  R.  Co.,  Ante,  72. 

12.  A  claim,  contingent  upon  the  happening  of  a  future  event,  is  not, 
while  the  contingency  lasts,  a  debt,  liable  to  attachment.     Ib. 

13.  A  debt  due  from  a  debtor  not  within  this  State,  to  a  creditor  also  not 
within  the  State,  is  not  liable  to  attachment  here,  although  the  evidence 
of  debt — e.g.,  the  bond,  note,  &c. — may  be  within  the  State.     Ib. 

14.  Where  on  the  service  of  a  warrant  of  attachment  issued  against  a 
non-resident  defendant,  upon  a  person  supposed  to  have  property  of 
the  defendant  in  his  hands,  such  person  furnishes  to  the  sheriff  a  cer- 
tificate designating  the  amount  and  description  of  property  of  the  de- 
fendant admitted  to  be  held  by  the  party  served,  such  certificate  is 
conclusive ;  and  no  further  examination  for  the  purpose  of  discovering 
other  property  can  be  had.     Hopkins  a.  Snow,  Ante,  368. 

15.  But  a  certificate  that  the  party  served  has  no  property  of  the  defend- 
ant, is  not  a  certificate  designating  the  amount  and  description  of  the 
property  held  by  such  individual ;  and  notwithstanding  such  negative 
certificate,  the  party  may  be  examined  under  oath  to  show  that  he  has 
property  of  the  defendant.     Ib. 

16.  H.  having  attached  interest  of  E.,  a  non-resident,  in  his  partnership 
property,  upon  an  individual  debt,  R.,  a  partnership  creditor,  at  request 
of  E.,  accepted  a  confession  of  judgment,  and  levied  upon  the  attached 
property.     The  court  having  set  aside  the  judgment  and  execution  as 
in  fraud  of  creditors,  R.  issued  an  attachment  in  a  new  suit  upon  the 
same  debt,  and  levied  it  on  the  same  property,  but  for  four  months 
took  no  further  steps  in  the  suit,  meanwhile  selling  goods  to  E.  upon 
security. 

Held,  upon  motion  of  H.,  that  the  attachment  must  be  vacated,  as 
intended  merely  to  delay  or  defeat  the  attachment  of  H.  Reed  a.  En- 
nis,  Ante,  393. 

AMENDMENT,  5  ;    CAUSE  OF  ACTION,  20  ;    COURT,  2  ;    MOTIONS  AND  OR- 
DERS, 7  ;  NOTICE  OF  PENDENCY  OF  ACTION. 
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ATTORNEY. 

1.  Of  the  qualifications  requisite  for  admission  to  practice  as  attorneys 
and  counsellors.     Supreme  Ct^  Gen.   T.,  1856,  Matter  of  Pratt,   13 
How.  Pr.  R.,  1. 

2.  When  an  attorney  has  been  retained,  and  has  appeared  in  the  action, 
the  party  will  not  be  allowed  to  revoke  his  authority  and  appoint  a  new 
one,  without  an  order  of  the  court,  or  of  a  judge  at  chambers.     An 
application  to  change  the  attorney  with  his  own  consent,  or  against  his 
will,  upon  the  usual  terms,  would  not  probably  be  denied,  but  it  is, 
nevertheless,  necessary  that  the  order  for  the  change,  and  the  substitu- 
tion of  another  in  his  place,  should  be  duly  obtained,  and  entered  in 
the  minutes  of  the  court. 

Without  the  usual  order  and  the  usual  notice,  the  adverse  party  will 
be  entirely  justified  in  treating  only  with  the  attorney  who  first  appear- 
ed in  the  action.  This  rule  applies  to  all  suitors  without  distinction, 
artificial  as  well  as  natural  persons — corporations  and  individuals. 
Municipal  corporations,  having  a  law  department  created  by  their 
charter,  and  an  attorney  and  counsel  elected  or  appointed  for  a  given 
period  of  time,  are  no  exceptions  to  the  rule.  Supreme  Ct.,  Sp.  T^ 
1856,  Parker  a.  The  City  of  Williamsburg,  13  How.  Pr.  R^  250. 

3.  That  attorneys,  solicitors,  &c.,  are  to  be  considered  as  public  officers ; 
— and  that  the  act  of  an  attorney  in  receiving  illegal   fees   is  one  of 
official  misconduct.     1855,  Waters  a.  Whittemore,  22  Barb.,  593. 

CLERK. 

BILL  OF  PARTICULARS. 

A  plaintiff  is  not  bound,  in  giving  a  bill  of  particulars,  to  furnish  particu- 
lars of  offsets,  or  payments,  with  which  he  has  volunteered  to  credit 
defendant  in  his  complaint.  Williams  a.  Shaw,  Ante,  209. 

CAUSE  OF  ACTION. 

1.  That  the  distinction  between  actions  at  law  and  suits  in  equity  is  fun- 
damental and  inherent,  and  is  recognized  by  the  constitution  of  1846; 
and  that  the  attempt  in  section  69  of  the  Code, — providing  that  there 
shall  be  hereafter  but  one  form  of  action, — to  reduce  all  actions  to  one 
homogeneous  form,  is  unconstitutional.     Opinion  of  Selden,  J.,  Ren- 
beus  a.  Joel,  1856,  3  Kern.,  488. 

2.  An  action  will  lie  to  compel  the  delivery  up  and  cancelling  of  a  certifi- 
cate of  sale  for  taxes  and  assessments,  where  there  had  been  no  tax  or  as- 
sessment, and  no  proceedings  to  authorize  a  sale,  the  certific-ate  being 
regular  on  its  face,  and  such  an  one  as  would  be  valid  if  there  had 
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been  a  legal  tax  and  sale.  (The  Mayor,  <fcc.,  a.  Messerole,  26  Wend., 
132  ;  Wiggin  a.  The  Mayor,  <fcc.,  9  Paige,  15;  Van  Doren  a.  The 
Mayor,  &c.,  9  Ib.,  389  ;  The  Chatauque  County  Bank  a.  White,  6 
Barb.,  590.)  Brooklyn  City  Ct.,  1855,  Johnson  a.  Stevens,  13  How. 
Pr.  R^  132. 

3.  Where  a  judgment  creditor  without  execution  issued  and  returned  un- 
satisfied, commenced  an  action  in  the  nature  of  a  creditor's  bill,  by  a 
complaint  seeking  as  well  to  reach  equitable  property  of  the  judgment 
debtor,  as  to  have  certain  conveyances  of  real  estate  declared  fraudulent 
and  void,  and  the  defendant  answered  by  denying  the  allegations  of  the 
complaint  generally,  making  only  admissions  of  certain  averments,  and 
plaintiff  moved  to  make  the  answer  more  definite : 

Held,  1.  That  the  plaintiff,  not  having  exhausted  his  remedy  at  law, 
could  only  sustain  his  action  as  a  bill  to  set  aside  the  alleged  fraudulent 
conveyances,  but  not  to  reach  equitable  property.  (Clarkson  a.  De- 
peyster,  3  Paige,  320  ;  Child  a.  Brace,  4  Ib.,  309  ;  4  Johns.  Ch.  R.,  671.) 

2.  That  all  that  part  of  the  complaint  which  was  adapted  to  call  for 
an  answer  in  respect  to  equitable  property  might  have  been  stricken 
out,  on  motion,  as  impertinent. 

3.  That  as  the  plaintiff  was  entitled  to  no  relief  upon  that  part  of 
the  complaint,  he  could  not  require  the  answer  to  be  made  more  defi- 
nite respecting  that  part,  and  as  the  notice  of  motion  applied  only  to 
that  part,  it  must  be  denied.     (King  «•  The  Utica  Insurance  Company, 
6  How.  Pr.  R.,  485  ;  2   Code  R.,  67.)     Supreme  Ct.,  Sp.  T.,  1856, 
Parshall  a.  Tillou,  13  How.  Pr.  R.,  7. 

4.  To  constitute  a  cause  of  action  for  the  penalty  provided  by  the  Revised 
Statutes  (pt.  1,  ch.  18,  title  1,  §  54),  for  forcibly  or  fraudulently  passing 
a  toll-gate,  actual  artifice,  or  imposition,  or  force  employed  to  overcome 
resistance,  must  be  shown.     The  penalty  for  simply  refusing  to  pay 
toll  upon   passing,  is  provided  by  the  act  of  1855.     (Laws  of  1855, 
874,  ch.  485.)     Supreme   Ct.,  Sp.  T.,  1856,  The  Hammpndsport  & 
Bath  Plank  Road  Company  a.  Brundage,  13  How.  Pr.  R.,  448. 

5.  Any  tax-payer,  on  behalf  of  himself  and  other  tax-payers,  may  ask  the 
interposition  of  the  court  upon  a  proper  case,  whenever  his  or  their  in- 
terests are  likely  to  be  injuriously  affected  by  any  person  or  corpora- 
tion, or  other  body  of  persons,  acting  or  pretending  to  act  by  lawful 
authority,  when  they  assume  power  over  property  which  the  law  does 
not  give  them,  when  they  go  beyond  the  line  of  their  authority,  and 
infringe  or  violate  the  rights  of  others,  or  when  they  attempt  or  are 
about  to  exceed  their  powers  by  levying  a  tax,  or  by  misapplying  their 
funds,  or  by  applying  their  funds  or  their  own  credit  to  an  object  be- 
yond their  authority,  whenever  the  purpose  of  such  a  body,  if  carried 
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out,  would  constitute  a  breach  of  the  law  or  of  their  duty.  The  appro- 
priate mode  of  relief  in  any  such  case,  is  by  injunction.  (Agar  a.  The 
Regent's  Canal  Company,  Coop.  Eg.  Gas.,  77 ;  River  Dun  Navigation 
Company  a.  The  Midland  Railway  Company,  1  Railw.  Cas.,  135 ; 
Frewer  a.  Lewis,  4  Mylne  &  C.,  249  ;  The  Attorney  General  a.  Forbes, 
2  Mylne  &  C.,  123 ;  Davis  a.  The  Mayor,  &e..,  1  Duer,  4f>l  ;  Roose- 
velt a.  Varnum,  12  How.  Pr.  R.,  469  ;  The  Chemical  Bank  a.  The 
Mayor,  &c.,  12  Ib.,  477.)  Supreme  Ct.,  Sp.  T.,  1856,  Shepard  a. 
Wood,  13  How.  Pr.  R.,  47. 

6.  An  action  "  for  the  recovery  of  money,"  as  those  words  are  used  in 
section  308  of  the  Code,  is  an  action  in  which  the  complaint  prays  for 
a  judgment,  that  the  plaintiff  recover  of  the  defendant  a  sum  named. 
If  it  prays  for  other  relief,  the  granting  of  which  is  essential  to  main- 
tain the  action,  the  action  is  not  one  for  the  recovery  of  money,  within 
the  meaning  of  section  308,  although  the  ultimate  end  sought  to  be 
obtained  is  to  realize  money.     N.  Y.  Superior  Ct.,  Chambers,  1856, 
Buchanan  a.  Morrell,  13  How.  Pr.  R.,  296. 

7.  An  action  brought  by  a  widow  to  whom  a  life  estate  in  certain  parts 
of  a  house  have  been  assigned  as  dower,  against  the  owner  of  the  fee, 
to  recover  a  certain  amount,  averred  to  be  his  fair  proportion  of  taxes, 
assessments,  and  water-rent  of  the  whole  building,  paid  by  Her  to  pro- 
tect her  estate  under  his  neglect,  is  an  action  upon  contract.     Graham 
a.  Dunnigan,  Ante,  426. 

8.  A  simple  contract  creditor  cannot,  under  the  Code  any  more  than 
under  the  former  practice,  maintain  an  injunction  suit  against  a  debtor 
and  his  fraudulent  assignee,  to  restrain  the  latter  from  disposing  of  the 
assigned  property,  and  to  have  the  assignment  declared  void  and  the 
debt  paid.     Before  he  can  be  entitled  to  the  equitable  relief  of  an  in- 
junction, the  creditor  must  recover  a  judgment  upon  his  claim.     Reu- 
bens a.  Joel,  1856,  3  Kern.,  488. 

9.  In  order  to  enable  a  creditor  upon  a  judgment  recovered  in  a  justice's 
court  to  maintain  an  action  upon  it  in  the  nature  of  a  creditor's  bill,  it 
is  necessary  that  the  judgment  should  be  docketed  in  the  county 
clerk's  office,  and  execution  against  the  real  property  of  the  debtor  as 
well  as  the  personal  should  be  issued  and  returned  unsatisfied.     Crip* 
pen  a.  Hudson,  3  Kern.  161. 

Whether  an  averment  in  the  complaint  that  defendant,  neither  at 
the  time  of  issuing  execution  from  the  justice's  court  nor  at  the  filing  . 
of  the  bill,  had  any  real  estate  or  chattels  real  which  could  be  reached 
by  execution,  might  not  entitle  plaintiff  to  maintain  his  action  on  a 
justice's  judgment  and  an  execution  against  personal  property  only, — 
Query?  76. 
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10.  The  provision  of  the  Revised  Statutes  barring  "  any  action"  upon  a 
claim  against  the  estate  of  a  deceased  person,  which  is  not  sued  within 
six  months  after  its  rejection  by  the  executor  or  administrator,  applies 
to  and  prohibits  proceedings  before  the  surrogate  to  collect  the  claim, 
as  well  as  to  actions  in  courts  of  law,  strictly  so  called.     Barsalou's 
Case,  Ante,  135. 

The  rejection  of  a  claim  by  the  executor  or  administrator,  must  be 
express  and  final,  to  entitle  him  to  the  protection  of  the  statute. 

11.  The  words  "next  of  kin,"  as  employed  in  2  Revised  Statutes,  89, 
§  45, — which  permits  creditors  of  persons  deceased  to  recover  from 
the  next  of  kin, — embrace  all  relatives  of  the  deceased  entitled  to  share 
in  the  assets  of  his  estate  ;  and  so  embrace  his  widow.     Merchants'  In- 
surance Company  of  New  York  a.  Hinman,  Ante,  312. 

Where  a  widow  has  received  a  portion  of  the  assets  of  the  estate  of  her 
deceased  husband,  a  creditor  having  neglected  to  present  his  claim  to 
the  administrator  during  the  six  months  allowed  therefor  by  law,  may 
maintain  an  action  upon  his  claim,  against  the  widow,  to  the  extent  of 
the  assets  so  received  by  her.  Ib. 

12.  Where  there  is  an  agreement  to  insure  and  to  deliver  a  policy,  and 
a  loss  occurs  before  the  delivery  of  a  policy,  it  is  not  necessary  that 
the  assured  should  proceed  to  compel  the  delivery  of  a  policy  before 
he  can  recover  the  insurance,  but  he  may  maintain  an  action  upon  the 
agreement  and  the  loss,  taking  judgment  for  payment  of  the  amount 
due  only.     Rockwell  a.  The  Hartford  Fire  Insurance  Company,  Ante, 
179. 

13.  It  was  the  intention  of  the  charter  of  1849  of  the  city  of  New  York, 
and  of  the  ordinances  adopted  under  it,  that  all  the  law  business  of 
the  corporation  or  of  its  departments,  including  all  in  which  the  cor- 
poration should  deem  that  it  had  any  interest,  should  be  placed  in  the 
charge  of  the  counsel  to  the  corporation,  and  should  be  conducted  by 
him.     Rawson  a.  The  Mayor,  &c.,  of  New  York,  Ante,  342. 

14.  The  counsel  to  the  corporation  is  bound  to  render  all  professional 
services  in  such  business  which  may  be  required ;  and  his  salary  is 
paid  him  as  full  compensation  for  so  doing.     Ib. 

15.  The  Common  Council  has  no  authority  to  withdraw  and  place  in 
other  hands  the  duties  which  the  charter  has  thus  confided  to  the 
counsel  to  the  corporation.     Ib. 

.16.  It  is  not  competent  for  either  of  the  departments  of  the  city  govern- 
ment, or  for  any  of  their  officers,  to  pass  by  the  counsel  to  the  corpo- 
ration and  employ  other  counsel  in  the  law  business  of  the  corpora- 
tion.    Ib. 
17.  No  action  can  be  maintained  against  the  corporation  by  a  counsellor 
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employed  by  a  committee  of  the  Board  of  Aldermen  to  conduct  law 
business  of  the  corporation,  to  recover  fees  for  his  professional  services 
rendered  under  such  employment.  Ib. 

18.  To  render  a  person  liable  for  misrepresentations,  as  to  the  credit  of 
another,  by  the  use  of  false  signs  or  trade-marks,  it  must  be  shown 
that  the  sign  or  mark  was  false  in  fact,  so  known  to  the  party  using 
it,  used  with  the  intention  to  deceive,  and  of  a  character  calculated  to 
mislead  a  person  using   ordinary  caution.     Peterson  a.  Humphrey, 
Ante,  393. 

19.  To  sustain   an   injunction  it  is  sufficient  to  show  the  fact  of  falsity, 
and  that  the  effect  will  necessarily  be  to  deceive.     Ib. 

20.  Where  an  attachment  against  the  property  of  the  husband  is  levied 
on  the  separate  estate  of  the  wife,  her  remedy  is  by  action  for  the  tres- 
pass, not  by  motion  to  vacate  the  attachment.     Bosch er  a.  Roullier, 
Ante,  396. 

21.  A.  and  B.  entered  into  a  contract  with  C.,  to  render  services,  and  to 
be  paid  in  stock,  which  C.  falsely  represented  as  valuable ;  B.  assigned 
his  interest  in  the  contract  to  * .,  who  thereupon  rendered  the  services, 
and  on  being  tendered  the  stock  in  payment  refused  to  receive  it,  and 
brought  an  action  for  the  value  of  the  services  as  upon  contract 

Held,  1.  That  his  complaint  setting  forth  these  facts  was  not  demur- 
rable,  as  joining  a  cause  of  action  upon  contract  with  one  for  tort,  nor 
as  being  an  action  for  tort  by  an  assignee  of  the  cause  of  action. 

2.  That  the  action  was  for  fraud,  and  the  summons  should  have 
been  for  relief,  and  the  complaint  should  have  prayed  damages. 

3.  That  as  A.  alone  rendered  the  services,  he  alone  was  injured  by 
the  false  representations,  and  the  cause   of  action  was  in  him  alone. 
Atwill  a.  Le  Roy,  Ante,  438. 

22.  Section  71  of  the  Code, — providing  that  no  action  shall  be  brought 
upon  a  judgment,  <fec.,  between  the  same  parties,  without  leave  of  the 
court, — does  not  prohibit  a  bona  fide  assignee  of  a  judgment  from 
bringing  an  action  upon  it  without  first  obtaining  leave  of  the  court. 

The  case  of  Tuffts  a.  Braisted  (1  Ante,  83)  to  the  same  effect — ap- 
proved. McButt  a.  Ilirsch,  Ante,  441. 

23.  In  an  action  against  sureties,  upon  a  breach  of  a  mere  contract  of 
indemnity,  the  complaint  must  aver  actual  damage.     McGee  a.  Roen, 
Ante,  8. 

24.  But  a  contract  to  save  from  a  legal  liability,  from  a  suit,  claim,  or  de- 
mand, or  the  like,  gives  a  right  of  action  without  an  averment  of  actual 
damage.     Ib. 

25.  The  legal  liability  is,  in  such  case,  the  measure  of  damages.     Ib. 

26.  A  surety  has  uo  right  to  make  use  of  a  cause  of  action  existing  in 
VOL.  IV.— 82 
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his  principal  as  a  defence ;  but  if  compelled  to  pay  the  debt  guaran- 
tied, he  must  seek  reimbursement  from  his  principal,  and  leave  the 
principal  to  seek  recourse  against  the  creditor.  La  Farge  a.  Halsey, 
Ante,  397. 

27.  Of  the  rules  of  law  established  prior  to  the  Code,  governing  the  as- 
signability  of  causes  of  action.  1856,  Butler  a.  The  New  York  &  Erie 
Railroad  Company,  22  Barb^  110. 

ASSIGNMENT;  INJUNCTION;  JOINDER  OF  ACTIONS. 

CLAIM  AND  DELIVERY  OF  SPECIFIC  PERSONAL  PROPERTY. 

The  words  of  the  first  sentence  of  section  211  of  the  Code, — which  pro- 
vides that  "  at  any  time  before  the  delivery  of  the  property,"  <fec.,  the 
defendant  may  require  the  return  thereof, — being  inconsistent  with 
those  of  the  last  sentence,  are  to  be  construed  to  mean  "  at  any  time 
before  the  plaintiff  is  entitled  to  the  delivery"  that  is,  at  any  time  with- 
in the  three  days.  Supreme  Ct^  Sp.  T.,  1856,  M'Cann  a.  Thompson, 
13  How.  Pr.  R.,  381. 

AMENDMENT,  7. 

CLERK. 

No  clerk  or  deputy  clerk  of  any  court  in  this  State  shall  be  permitted  to 
practice  as  attorney  or  counsel  in  any  court  of  which  he  shall  be  such 
clerk  or  deputy  clerk.  Laws  of  1857,  ch.  567,  §  1,  Pub.  Acts,  190. 

COMMON  COUNCIL. 

1.  The  "  Common  Council"  of  the  city  of  New  York  now  consists  of  the 
Aldermen  and  Councilmen  only.     Achley's  Case,  Ante,  35. 

2.  The  Mayor  is  not  a  member  of  the  Common  Council,  although  an  of- 
ficer of  the  "  Corporation."     Ib. 

3.  Powers  conferred  by  statute  upon  the  Common  Council,  may  be  exer- 
cised by  the  Aldermen  and  Councilmen  without  the  co-operation  of  the 
Mayor  ;  and  he  has  no  veto  power  upon  their  exercise.     Ib. 

4.  The  exercise  of  a  power  to  appoint  to  office,  is  a  purely  executive  act ; 
and  is  in  no  sense  legislative.     Ib. 

5.  The  action  of  the  Mayor  upon  matters  passed  by  the  Common  Coun- 
cil, is  confined  to  such  resolves,  <fec.,  as  will  take  effect  as  acts  or  laws 
of  the  Corporation  ;  and  does  not  extend  to  resolves,  &c.,  which  operate 
only  as  acts  of  the  Common  Council.     Ib. 

6.  The  form  of  communication  adopted  by  the  two  Boards,  in  exercising 
powers  conferred  upon  the  Common  Council,  cannot  enlarge  the  au- 
thority of  the  Mayor.    Ib. 
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7.  The  power  to  appoint  commissioners  of  deeds  being  vested  in  the 
Common  Council,  the  Mayor  has  no  veto  power  over  their  appoint- 
ments.   Ib. 

8.  Of  the   manner  in  which  an  alderman  of  the  city  of  Brooklyn  may, 
under  the  consolidated   charter,  resign   his  office.     Lewis  a.  Oliver, 
Ante,  121. 

9.  How  a  vacant  seat  in  the  Board  of  Aldermen  of  the  city  of  Brooklyn 
is  to  be  filled.     Ib. 

CAUSE  OF  ACTION,  13,  14,  15,  16,  17. 

COMPLAINT. 

1.  In  an  action  on  an  instrument  for  the  payment  of  money  only,  the 
plaintiff  is  under  no  obligation  to  draw  his  complaint  in  the  mode  au- 
thorized by  section  162  of  the  Code.     The  Mayor,  &c.,  of  New  York 
a.  Doody,  Ante,  127. 

2.  The  plaintiff  is  not  permitted  to  put  into  his  complaint  different  counts 
for  the  same  cause  of  action,  varying  them  as  to  form  and  manner  of 
statement.     (5  How.  Pr.  R^  439  ;  9  Ib.,  83,  85  ;  10  Ib.,  155  ;  11  /&., 
281.)     Supreme  Ct.,  G.  T.,  1856,  Dickens  a.  The  New  York  Central 
Railroad  Company,  13  How.  Pr.  R.,  228. 

3.  It  is  unnecessary  for  the  plaintiff  to  set  forth  in  his  complaint  facts 
which  are  matters  of  defence,  e.  g.,  payments  made  to  him  on  account 
of  the  indebtedness  in  suit.     Supreme  Ct.,  Sp.  T.,  1856,  Van  Demark 
a.  Van  Demark,  13  How.  Pr.  R.,  372. 

4.  The  complaint  was  by  a  surety  upon  two  notes,  to  recover  contribu- 
tion from  the  estate  of  his  co-surety,  deceased,  for  money  paid  in  set- 
tlement of  the  notes.     It  averred  the  making,  &c.,  of  the  notes ;  the 
payment  of  them  by  the  plaintiff;  the  death  of  the  co-surety  and  ap- 
pointment of  the  defendants  as  his  executors,  and  further  averred  as 
follows,  that  "  none  of  which  money  has  been  repaid  to  this  plaintiff  by 
the  said  II.  (the  co-surety),  or  by  the  defendants,  nor  has  the  whole 
thereof,  or  of  the  whole  of  the  portion  of  the  same  which  the  plaintiff 
is  entitled  to  collect  of  his  co-sureties,  been  repaid  to  this  plaintiff  by 
any  person,  but  part  thereof  is  still  due  and  payable  to  him  from  the 
defendants ;"  and  demanded  judgment  for  $300,  with  interest.     The 
defendants  moved  that  the  complaint  be  made  more  definite  as  to  any 
re-payments  received  by  the  plaintiff. 

Held,  that  such  matter  was  matter  of  defence,  and  need  not  be  set 
oat  in  the  complaint.  Supreme  Ct.,  Sp.  T.,  1856,  Van  Demark  a. 
Van  Demark,  13  How.  Pr.  R^  372. 

5.  A  tax-payer  or  corporator  in  a  municipal  corporation,  who  sues  as 
such  for  an  injunction  against  the  corporation,  roust  aver  in  his  com- 
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plaint  that  he  sues  in  his  own  behalf,  and  also  in  behalf  of  all  others 
similarly  interested,  who  may  come  in,  <fec.  Wood  a.  Draper,  Ante, 
322. 

6.  An  action  to  recover  possession  of  real  estate,  and  damages  for  with- 
holding it,  must  be  founded  upon  possession  under  a  lawful  title  by  the 
plaintiff,  or  those  through  whom  he  claims,  and  an  unlawful  entry  and 
ouster  by  the  defendant ;  and  the  complaint  not  averring  any  such 
actual  seizin  and  possession  of  the  lands,  any  disturbance  of  it,  or  any 
right  to  the  possession  now,  is  fatally  defective.     The  conveyances 
tracing  the  plaintiff's  title,  are  only  evidence  of  these  facts,  and  need 
not  be  set  forth.     Supreme  Ct.,  Sp.  T.,  1856,  Ensign  a.  Sherman,  13 
How.  Pr.  R.,  35. 

In  such  an  action  the  plaintiff  may  frame  his  complaint  in  accordance 
with  the  rules  of  the  Revised  Statutes  for  a  declaration  of  ejectment ; 
and  the  variances  which  might  arise  from  adopting  that  form  in  all 
ceses,  the  statute  authorizes  the  court  to  disregard,  and  to  let  in  any 
proof  that  will  sustain  a  judgment.  (Dissenting  from  Lawrence  a. 
Wright,  2  Duer,  673.)  Ib. 

7.  In  a  complaint  for  goods  sold  and  delivered,  the  plaintiff  set  forth 
that  he  had  been  given  in  payment  a  check  of  third  parties,  who  were 
represented  by  the  defendant  to  be  good,  but  were  in  fact  insolvent, 
and  their  check  worthless ;  upon  motion  to  strike  out  this  part  of  the 
complaint ; 

Held,  That  though  unnecessary  matter  in  so  far  as  it  concerned  the 
raising  of  an  issue  under  which  the  facts  might  be  proved,  yet  the 
plaintiff  had  a  right  to  set  it  forth,  and  anticipate  the  plea  of  payment, 
so  that  the  issue  to  be  tried  should  be  narrowed,  and  so  that  if  the  de- 
fendant could  not  deny  the  allegations  under  oath  he  could  make  no 
defence  for  delay.  Supreme  Court,  Sp.  T.,  1856,  Bracket  a.  Wilkin- 
son, 13  How.  Pr.  R.,  102. 

8.  In  an  action  of  slander  the  plaintiff  set  forth  words  as  spoken  by  the 
defendant,  one  clause  of  which  only  was  actionable. 

Held,  on  motion  to  strike  out  the  other  clauses,  that  the  whole, 
though  not  necessarily  pleaded,  was  properly  so,  since  the  whole  con- 
versation must  be  proved  upon  the  trial.  Supreme  Court,  Sp.  T., 
1856.  Deyo  a.  Brundage,  13  How.  Pr.  R.,  221. 

9.  It  is  not  necessary,  in  a  complaint  for  libel,  to  set  out  the  whole  of  the 
obnoxious  publication,  but  the  pleader  may  extract  only  particular 
passages  complained  of,  provided  their  sense  be  clear  and  distinct. 
Culver  a.  Van  Anden,  Ante,  375. 

10.  The  Code  has  dispensed  with  the  necessity  of  stating  in  a  complaint 
for  libel,  by  way  of  inducement,  extrinsic  facts  necessary  to  show  the 
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application  of  the  words  charged  to  the  plaintiff.     Culver  a.  Van  An- 
den,  Ante,  375. 

11.  But  it  is  still  necessary  to  aver  by  way  of  inducement  any  extrinsic 
facts  necessary  to  show  the  words  charged  to  be  libellous.     Ib. 

12.  The  rule  of  the  former  practice  which  required  the  plaintiff,  in  an  ac- 
tion for  defamation,  to  state  by  way  of  inducement  any  extrinsic  facts 
necessary  to  support  an  innuendo,  is  still  in  force,  except  as  to  such  facts 
as  are  requisite  to  show  the  application  of  the  words  to  the  plaintiff. 
Blaisdell  a.  Raymond,  Ante,  446. 

13.  Strictly,  the  only  object  of  the  innuendo  in  a  complaint  for  defama- 
tion is  to  explain  the  application  of  the  words  employed  in  the  offen- 
sive publication,  by  connecting  them  with  the  extrinsic  circumstances 
set  forth  in  the  complaint  by  way  of  inducement.     Blaisdell  a.  Ray- 
mond, Ante,  446. 

14.  But  where  passages  in  a  complaint  for  libel  although  in  the  form  of 
innuendoes,  were  obviously  not  intended  as  such  by  the  pleader,  but 
were  inserted  as  allegations  of  the  import  of  the  words  charged,  they 
should  not  be  stricken  out  on  motion,  but  the  defendant  should  an- 
swer them   as   averments  of  issuable   facts.     Blaisdell  a.  Raymond, 
Ante,  446. 

15.  Allegations  in  a  complaint  that  certain  parties  recovered  each  of 
them  judgments  against  a  party,  owner  of  real  estate,  "  both  of  which 
judgments  were  liens  and  encumbrances  upon  the  said  lot  or  parcel  of 
land,  at  the  time  of  the  conveyance  thereof  as  aforesaid,"  should  be 
considered  on  the  trial  as  embracing  the  fact  of  the  docketing  of  the 
judgment  and  its  legal  effect;  and  a  motion  to  dismiss  the  complaint 
for  want  of  an  express  statement  of  that  fact,  should  be  denied.    1856, 
Cady  o.  Allen,  22  Barb.,  388. 

16.  The  complaint  averred  that  the  parties  entered  into  an  agreement  in 
writing,  in  May,  1841,  for  the  construction  by  the  plaintiff  of  about 
fifty  miles  of  the  defendant's  road,  and  after  setting  forth  this  M  mem- 
orandum of  agreement"  proceeded  to  state  that  it  "  was  afterwards 
modified,  amended,  and  enlarged  by  the  parties,"  and  in  lieu  thereof  "a 
final  contract,"  under  the  same  date,  and  ratified  and  approved  by  the 
defendants,  in  February,  1842,  was  executed  by  the  parties,  which  final 
contract  was  then  set  forth. 

Held,  that  by  the  terms  of  the  complaint  the  first  contract  was 
functus  ojficio,  and  could  not  form  the  basis  of  any  cause  of  action,  and 
must  be  struck  out.  Supreme  Ct.t  Sp.  T^  1857,  Chesbrough  a.  The 
Xew  York  <k  Erie  Railroad  Company,  13  How.  Pr.  R.,  557. 

17.  In  an  action  to  foreclose  a  mechanic's  lien  founded  on  a  notice  of 
lieu  which  does  not  state  the  street-number  of  the  building,  the  descrip- 
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tion  should  be  made  more  definite  in  the  complaint,  so  that  the  sheriff 
could  determine  beyond  doubt  the  premises  to  be  sold ;  and  if  the 
street-number  is  omitted,  the  plaintiff's  ignorance  of  it  should  be 
averred.  Duffy  a.  Brady,  Ante,  432. 

A  complaint  defective  in  these  respects  is  demurrable.    Ib. 

18.  In  an  action  brought  on  behalf  of  an  infant  by  his  guardian,  the 
due  appointment  of  the  guardian  by  the  court  or  a  judge  must  be  set 
forth,  and  set  forth  as  a  traversable  fact.     (Cambus  a.  Walton,  1  Le- 
vinz,  224 ;    Swift  a.  Nott,  1  Sid.,  173,  4  Rep.,  53  v.  54  a ;    Stanley  a. 
Chappell,  8  Cow.,  236.     And  see  Gillett  a.  Fairchilds,  4  Den.,  83  ; 
Beach  a.  King,  17  Wend.,  197;    White  a.  Law,  7  Barb.,  206.)     Su- 
preme Ct.,  Gen.  T.,  1856,  Hulbert  a.  Young,  13  How.  Pr.  R.,  413. 

A  demurrer  to  complaint  lacking  such  averments,  stating  merely  in  the 
language  of  the  Code  (§  145,  subd.  2),  "That  the  plaintiff  has  not  the 
legal  capacity  to  sue,"  sustained.  (8  How.  Pr.  R.,  177.)  Ib. 

19.  In  an  action  against  maker  and  endorser  of  a  promissory  note,  the 
complaint  contained  an  averment  that  the  note  for  "  value  received 
lawfully  came  to  the  possession  of  these  plaintiffs." 

Held, — that  this  was  a  sufficient  averment  of  title  to  the  note  in  the 
plaintiff.     Lee  a.  Ainslie,  Ante,  464. 

20.  In  an  action  against  the  makers  upon  a  promissory  note  made  by  an 
incorporated  company,  the  incorporation  of  the  defendants,  and  the 
fact  that  the  note  was  transferred  in  the  ordinary  course  of  business,  by 
agents  properly  authorized,  must  be  set  forth,  to  constitute  a  cause  of 
action.     (McCullough  a.  Moss,  5  Den.,  567.)     Supreme  Ct.,  Sp.  T^ 
1856,  The  Mechanics'  Banking  Association  a.  The  Spring  Valley  Shot 
&  Lead  Company,  13  How.  Pr.  R.,  227. 

21.  Where  a  corporation  is  plaintiff  it  need  not  aver  nor  prove  its  incor- 
poration, unless  that  be  expressly  denied  in  the  answer.     Supreme  Ct., 
Circuit,  1856,  The  Bank  of  Waterville  a.  Beltser,  13  How.  Pr.  JR.,  270. 

AMENDMENT,  6  ;  ARREST,  2,  3,  7  ;  CAUSE  OF  ACTION  ;  FORMS,  1,  2 ;  IN- 
JUNCTION, 16  ;  NEW  YORK  MARINE  COURT,  4  ;  PLEADING  ;  VERIFICA- 
TION, 1,  4,  5. 

CONFESSION  OF  JUDGMENT. 
JUDGMENT  AND  DECREE,  19,  20,  21,  22,  23,  24. 

CONTEMPT. 
COURT,  3  ;  REFERENCE,  1. 

CONTRACT. 
COMPLAINT,  17. 
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CORONER. 

Provisions  for  conducting  inquest  by  coroner  to  investigate  the  origin  of 
fires. 

The  powers  and  duties  of  the  coroner  and  of  his  jury,  on  such  inves- 
tigations; — and  the  mode  of  proceeding; — defined.  Laws  0^1857, 
ch.  504,  Pub.  Acts,  172. 

CORPORATION. 

1.  The  provision  of  the  Revised  Statutes  (2  Rev.  Stats.,  458,  §  3)  which 
declares  that  in  suits  brought  by  a  corporation  it  shall  not  be  necessary 
to  prove  on  the  trial  the  existence  of  such  corporation,  unless  the  de- 
fendant shall  have  pleaded  in  abatement  or  in  bar  that  the  plaintiff  is 
not  a  corporation, — was  enacted  to  relieve  the  plaintiff  from  the  ex- 
pense and  inconvenience  of  preparing,  in  every  case  of  an  action  by  a 
corporation  where  the  general  issue  was  pleaded,  to  prove  its  charter. 
If  the  defendant  really  desired  to  litigate  that  question,  he  was  re- 
quired to  plead  the  fact  expressly.     The  Code  has  not  abolished  that 
provision.     Taking  the  provisions  of  sections  140  and  421  together,  it 
will  be  seen  that  the  prior  practice  and  forms  of  pleadings  are  abolished 
only  in  a  qualified  manner ;  for  the  last-mentioned  section  declares 
that  existing  statutory  provisions  relating  to  actions,  not  inconsistent 
with  the  Code,  and  which  are  in  substance  applicable  to  the  new  ac- 
tions authorized  by  that  system,  are  not  affected  by  it.     There   is  no 
inconsistency  or  repugnancy  in  applying  the  provision  referred  to  from 
the  Revised  Statutes  to  actions  under  the  Code.     There  are  the  same 
reasons  of  convenience  for  it  now  which  existed  under  the  former  sys- 
tem, and  it  does  not  conflict  with  any  particular  provision  of  the  Code. 
It  therefore  remains  in  force.     1855,  The  Bank  of  Genesee  a.  The 
Patchin  Bank,  3  Kern.,  309. 

2.  Under  the  act  of  1849  (Laws,  ch.  226)  relative  to  the  closing  up  af- 
fairs of  an  insolvent  bank,  the  utmost  extension  of  time  which  can  be 
granted  to  a  referee  to  make  the  apportionment  contemplated  by  the 
act,  consists  of  two  extensions  of  six  months  each.     Case  of  the  Em- 
pire City  Bank,  Ante,  118. 

3.  If  the  apportionment  is  not  made  within  that  time,  a  perpetual  stay  of 
proceedings  should  be  granted.     Ib. 

4.  The  history  of  the  law  relative  to  the  right  of  religious  corporations  to 
dispose  of  their  real  estate — reviewed.     Wyatt  a.  Benson,  Ante,  182. 

5.  The  Supreme  Court  has  authority  to  grant  an  order  allowing  a  reli- 
gious corporation  to  dispose  of  its  real  estate,  only  upon  application  by 
the  corporation.     Ib. 
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6.  The  corporation  consists  not  of  the  trustees,  but  of  every  member  of 
the  congregation  having  the  privilege  of  voting.     Ib. 

ARBITRATION  ;  ATTORNEYS,  2  ;   COMPLAINT,  5,  20,  21  ;    INJUNCTION,  10, 
11,  12  ;  RECEIVER,  4,  5,  6,  7. 

COSTS. 

1.  In  an  action  for  a  money  demand  against  both  defendants  charged 
jointly,  the  defendants  appeared  by  the  same  attorney,  and  put  in  sep- 
arate answers,  but  setting  up  the  same  defence.     The  referee  dismissed 
the  complaint  as  to  one  defendant,  and  gave  the  plaintiff'  judgment  as 
against  the  other.     The  defendant  as  to  whom  the  complaint  had  been 
dismissed,  entered  up  judgment  for  his  costs,  without  a  previous  appli- 
cation to  the  court,  as  being  entitled  to  costs  of  course,  under  section 
305  of  the  Code  ;  and  the  plaintiff  moved  to  vacate  the  judgment  on 
the  ground  that  the  case  fell  within  section  306,  and  the  costs  were  in 
the  discretion  of  the  court. 

Held,  that  where  one  of  several  defendants,  who  has  by  separate  an- 
swer made  a  separate  defence,  and  is  not  united  in  interest  with  the 
others,  succeeds  on  the  trial,  he  is  not  in  any  action,  legal  or  equitable, 
entitled  to  costs  as  of  course,  but  must  apply  for  them  to  the  court,  in 
whose  discretion  it  rests  to  grant  them. 

If  there  is  a  union  of  interest,  and  all  have  set  up  a  joint  defence, 
and  the  case  be  one  of  those  mentioned  in  section  304,  then,  if  the 
plaintiff  do  not  succeed,  they  will  be  entitled  to  costs  as  of  course,  un- 
der section  305.  (Code,  §274;  Fullerton  a.  Taylor,  6  How.,  259.) 
N.  Y.  Superior  Ct.,  Sp.  T.,  1856,  Williams  a.  Horgan,  13  How.  Pr. 
R.,  138. 

2.  It  seems  that  the  second  paragraph  of  section  306  of  the  Code  was  in- 
tended, so  far  as  it  applies  to  legal  actions,  for  actions  of  tort,  or  for 
money  demands  arising  on  contract,  several  in  their  nature,  or  joint 
and  several,  and  in  which  the  answer  of  one  defendant  does  not  enure 
to  the  benefit  of  another.     Ib. 

3.  The  provisions  of  the  Code  relating  to  costs  cannot  be  construed  to 
give  a  plaintiff  as  many  bills  of  costs  as  there  may  be  defendants  ap- 
pearing by  different  attorneys  ;  though  where  there  are  several  defend- 
ants, and  the  court  renders  judgment  against  one,  and  allows  the  action 
to  proceed  against  others,  he  may  be  entitled  to  several  bills  of  costs. 
(Dissenting  from  Comstock  a.  Hallock,  4  Sandf.,  671.)     Supreme  Ct.t 
Sp.  T.,  1856,  Buell  o.  Gay,  13  How.  Pr.  R.,  31. 

4.  An  action  to  reach  certain  property  and  its  proceeds,  and  failing  to 
find  them,  to  compel  the  parties,  who  had  applied  them  to  their  own 
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use,  to  pay  to  a  receiver  sufficient  of  their  amounts  or  value  to  satisfy 
the  plaintiffs'  judgment,  to  be  applied  by  the  receiver  to  that  purpose, 
is  not  an  action  "  for  the  recovery  of  money,"  in  the  meaning  of  these 
words,  as  used  in  section  304,  subd.  4,  or  in  section  308  of  the  Code. 
JV.  Y.  Superior  Ct.,  Chambers,  1856,  Buchanan  a.  Morrell,  13  How. 
Pr.  R.,  296. 

5.  An  action  brought  after  an  irregular  levy  and  sale,  to  enjoin  the  par- 
ties from  perfecting  the  sale  and  to  recover  damages  for  the  injury  al- 
ready done,  is  one  of  those  actions  in  which  costs  are  in  the  discretion 
of  the  court.     Sunney  a.  Roach,  Ante,  16. 

6.  In  an  equity  suit  commenced  before  the  Code,  and  continued  after  it 
took  effect,  costs  are  to  be  taxed  under  the  rules  which  prevailed  be- 
fore the  Code,  as  to  all  proceedings  except  appeals.     Traver  a.  Kip, 
Ante,  358. 

7.  "  §  307.  When  allowed,  costs  shall  be  as  follows  : — 

1.  To  the  plaintiff  for  all  proceedings  before  notice  of  trial  (including 
judgment  when  rendered) : — In  an  action  where  judgment  upon  failure 
to  answer  may  be  had  without  application  to  the  court,  $10;  in  an 
action  where  judgment  can  only  be  taken  on  application  to  the  court, 
$15  ;  and  $2  for  each  additional  defendant  upon  whom  process  shall 
have  been  served. 

2.  To  the  defendant  for  all  proceedings  before  notice  of  trial,  $10. 

3.  To  either  party  for  all  subsequent  proceedings  before  trial,  $10. 

4.  To  either  party  for  the  trial  of  au  issue  of  law,  $15  ;  for  every 
trial  of  an  issue  of  fact,  $20. 

5.  To  either  party  on  appeal,  except  to  the  Court  of  Appeals,  and 
except  appeals  in  the  cases  mentioned  in  section  349,  before  argument, 
$15  ;  for  argument,  $30  ;  and  the  same  costs  shall  be  allowed  to  either 
party  before  argument,  and  for  argument  in  cases  ordered  to  be  heard 
in  the  first  instance  at  a  general  term  under  the  provisions  of'section 
205. 

6.  To  either  party  on  appeal  to  the  Court  of  Appeals,  before  argu- 
ment, $25  ;  for  argument,  $50. 

7.  To  either  party  for  every  circuit  or  term  not  exceeding  three,  at 
which  the  cause  is  necessarily  on  the  calendar  and  is  not  reached  or 
postponed,  $10. 

But  in  an  action  hereafter  brought  to  recover  dower,  before  admeas- 
urement of  real  property  aliened  by  the  husband,  the  plaintiff  shall  not 
recover  costs  unless  it  appear  that  the  dower  was  demanded  before  the 
commencement  of  the  action  and  was  refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceedings  un- 
der chapter  2,  title  12  of  part  2  of  the  Code,  as  upon  the  commence- 
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ment  of  an  action."     Code,  §  307,  as  amended,  Laws  of  1857,  ch.  723, 
§  13,  Pub.  Acts,  58. 

8.  The  defendants  who  were  sued  as  maker  and  endorser  respectively, 
appeared  by  different  attorneys  and  answered  separately ;  after  the 
action  was  noticed  for  the  December  term,  and  a  note  of  issue  filed, 
but  before  the  terra  commenced,  the  parties  settled,  the  defendants 
stipulating  to  pay  the  legal  costs  of  the  action.     The  plaintiffs'  attor- 
ney was  not  notified  of  this  until  some  time  in  December,  when,  upon 
application,  the  clerk  declined  to  tax  two  bills  of  costs,  one  against 
each  defendant,  but  adjusted  one  bill,  and  allowed  in  it  a  term  fee  for 
December.     On  motion  at  special  term,  the  court  affirmed  the  clerk's 
taxation  except  the  December  term  fee,  which  was  disallowed. 

Held,  upon  appeal  to  the  general  term,  that  the  agreement  of  the 
defendants  contemplated  such  costs  as  the  plaintiff  would  have  been 
entitled  to  recover  if  a  judgment  had  been  entered  in  his  favor  at  the 
time  of  the  settlement  without  a  trial,  that  only  one  bill  of  costs  could 
be  allowed,  and  that  that  could  not  include  the  December  term  fee. 
N.  Y.  Superior  Ct.,  1856,  Latham  a.  Bliss,  13  How.  Pr.  R.,  416. 

9.  In  a  case  both  difficult  and  extraordinary,  where  it  did  not  seem  that 
the  prosecution  had  been  unfairly  or  unreasonably  conducted,  and 
where  the  defendants  unnecessarily,  though  not  for  the  sake  of  costs, 
severed  in  their  defences,  and  appeared  by  different  attorneys,  a  motion 
for  an  allowance  was  denied.     Supreme  Ct.,  Sp.  T.,  1856,  Howard  a. 
Powell,  13  How.  Pr.  R.,  117. 

10.  There  is  no  authority  for  granting  an  allowance  in  an  action  brought 
to  foreclose  a  mechanic's  lien,  in  which  the  defendant  fails  to  answer, 
and  the  plaintiff's  damages  are  therefore  assessed  by  a  sheriff's  jury. 
Randolph  a.  Foster,  Ante,  262. 

11.  The  assessment  of  damages  by  a  sheriff's  jury  is  not  a  "trial"  within 
the  meaning  of  section  308  of  the  Code. 

12.  Proceedings  to  foreclose  a  mechanic's  lien  do  not  constitute  an  action 
"for  the  foreclosure  of  a  mortgage," — or  "proceedings  to  compel  the 
determination  of  claim  to  real  property," — within  the  meaning  of  sec- 
tion 308  of  the  Code. 

13.  "In  addition  to  the  allowance  authorized  by  section  307  of  the  Code, 
there  shall  be  allowed  to  the  plaintiff,  upon  the  recovery  of  judgment 
by  him  in  any  action  for  the  partition  of  real  property,  or  for  the  fore- 
closure of  a  mortgage,  or  in  which  a  warrant  of  attachment  has  been 
issued,  or  for  an  adjudication  upon  a  will  or  other  instrument  in  wri- 
ting, and  in  proceedings  to  compel  the  determination  of  claims  to  real 
property,  the  sum  of  ten  per  cent,  on  the  recovery,  as  in  section  309, 
for  any  amount  not  exceeding  two  hundred  dollars ;  an  additional  sum 
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of  five  per  cent,  for  any  additional  amount  not  exceeding  four  hundred 
dollars,  and  an  additional  sum  of  two  per  cent,  for  additional  amount 
not  exceeding  one  thousand  dollars.  Code,  §  308,  as  amended,  Laws  of 
1857,  ch.  723,  §  14,  Pub.  Acts,  59. 

14.  The  extra  allowances  authorized  by  amended  section  308  of  the  Code, 
shall  be  estimated  upon  the  value  of  the  property  claimed  or  attached, 
or  affected  by  the  adjudication  upon  the  will  or  other  instrument,  or 
sought  to  be  partitioned,  or  the  amount  found  due  upon  the  mortgage 
in  an  action  for  foreclosure.     And  whenever  it  shall  be  necessary  to 
apply  to  the  court  for  an  order  enforcing  the  payment  of  an  installment 
falling  due  after  judgment  in  an  action  for  foreclosure,  the  plaintiff  shall 
be  entitled  to  the  rate  of  allowance  in  the  last  section  prescribed,  but  to 
no  more  in  the  aggregate  than  if  the  whole  amount  of  the  mortgage 
had  been  due  when  judgment  was  entered.     Such  amount  of  value 
must  be  determined  by  the  court,  or  by  the  commissioners  in  case  of 
actual  partition.     Code,  §  309,  as  amended,  Laws  o/"1857,  ch.  723,  § 
15,  Pub.  Acts,  59. 

15.  It  is  only  when  the  defendant  recovers  judgment  that  the  allowance 
awarded  to  the  prevailing  party  can  be  computed  upon  the  sum  claim- 
ed.    Wilkinson  a.  Tiffany,  Ante,  98. 

The  power  of  the  court  to  grant  an  allowance  to  the  plaintiff  is  limited 
to  an  award  of  ten  per  cent,  upon  the  amount  of  his  recovery.     Tb. 

16.  Where  an  action  is  voluntarily  discontinued  by  plaintiff  after  having 
been  placed  upon  the  calendar,  and  before  trial,  an  allowance  may  be 
granted  under  section  308  of  the  Code  ; — the  discontinuance  being  a 
confession  that  there  was  no  cause  of  action,  and  so  authorizing  the 
court  to  say  that  the  suit  was  unreasonably  prosecuted.     Danenhover 
a.  March,  Ante,  254. 

17.  The  words  "necessary  disbursements  and  fees  of  officers  allowed  by 
law,"  in  section  311  of  the  Code,  have  a  more  extensive  meaning  than 
the  word  "disbursements"  in  section  20  of  the  act  concerning  the  fees 
of  officers  (2  Rev.  Stats^  634). 

Under  the  Code,  the  necessary  expenses  of  the  prevailing  party  in 
executing  a  commission  in  a  foreign  State  are  taxable  as  disbursements. 

Sci-tion  311  embraces  all  actual  necessary  disbursements.  Supreme 
Ct^  Sjv.  T.,  1856,  Finch  o.  Calvert,  13  How.  Pr.  R^  13. 

18.  Taxable  disbursements  include  the  fees  of  officers  allowed  bylaw,  the 
fees  of  witnesses,  the  reasonable   compensation   of   commissioners  in 
taking  depositions,  the  fees  of  referees,  and  the  expenses  of  printing 
the  papers  for  any  hearing  when  required  by  a  rule  of  the  court.   Code, 
§  31 1,  as  amended,  Laws  of  1857,  ch.  723  §  16,  Pub.  Acts,  59. 

19.  Taxation  of  costs  is  to  be  upon  application  of  the  prevailing  party, 
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upon  five  days'  notice  to  the  other,  except  when  the  attorneys  reside 
in  the  same  city,  village,  or  town,  and  then  upon  two  days'  notice. 

A  copy  of  the  items  of  the  costs  and  disbursements  must  be  served 
with  the  notice  of  adjustment.  Code,  §  311,  as  amended,  Laws  of 
1857,  ch.  723,  §  16,  Pub.  Acts,  59. 

20.  The  provision  of  the  act  of  1853  (Laws,  1165,  ch.  617,  §  1)  limiting 
costs  in  certain  actions  when  prosecuted  in  any  other  court  in  New 
York  city  than  the  Marine  Court,  does  not  apply  to  an  action  com- 
menced in  the  Supreme  Court  in  another  county,  but  which,  the  place 
of  trial  being  changed  to  the  city  and  county  of  New  York,  is  after- 
wards prosecuted  there.     Sleight  a.  Hancox,  Ante,  245. 

21.  In  a  cause  pending  before  the  passage  of  the  act  of  1855  (Laws,  54, 
ch.  44)  authorizing  a  demurrer  to  an  answer  in  all   cases  for  insuffi- 
ciency, the  plaintiff  demurred  to  part  of  an  answer  which  did  not  con- 
tain a  counter-claim.     The  demurrer  was  heard  and  sustained. 

Held,  on  taxation  of  costs  on  final  judgment  in  the  action,  that  the 
demurrer  was  a  nullity,  and  there  could  be  no  costs  for  tryihg  it.  Ib. 

22.  Plaintiff  had  a  verdict  for  $450,  and  an  allowance  of  five  per  cent, 
was  granted  him.     A  new  trial  being  ordered,  his  verdict  thereon  was 
only  $75,  on  which  an  allowance  of  ten  per  cent,  was  ordered. 

Held,  that  plaintiff  could  insert  only  the  last  allowance  in  his  judg- 
ment. Ib. 

23.  S.  holding  a  chattel  mortgage  upon  property  of  W.,  and  having  taken 
possession  and  advertised  a  sale,  W.  obtained  a  temporary  injunction 
in  a  suit  commenced  by  him  to  restrain  the  sale,  and  declare  the  mort- 
gage void,  and  pending  the  injunction  the  property  was  sold   under 
execution,  and  bought  by  third  parties.     Upon  the  coming  in  of  the 
answer,  the  injunction  being  dissolved  and  a  reference  taken  to  ascer- 
tain the  amount  of  damage  sustained  by  the  defendants  by  reason 
of  it ; — 

Held,  1.  That  taxable  costs  up  to  the  time  of  the  dissolution,  coun 
sel  fees  for  drawing  answer  and  for  moving  for  dissolution,  and  the  ex- 
penses incurred  in  foreclosing  and  preparing  to  sell,  including  auc- 
tioneer's fees  and  advertising,  were  properly  allowed,  and  counsel  fees 
for  attendance  at  the  reference  were  added,  as  items  of  the  damages. 

2.  That  no  more  could  be  allowed  for  constable's  fees  in  foreclosing 

O 

than  would  be  allowable  to  a  sheriff  upon  execution  on  a  sale  for  the 
same  amount. 

3.  Upon   the    confirmation  of  the  report,  judgment  was   ordered 
directly  against  the  sureties  in  the  undertaking.     Willett  a.  Scovil, 
Ante,  405. 

24.  Costs  allowed  on  a  motion  may  be  absolute  or  directed  to  abide  the 
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COUNTER-CLAIM. 


event  of  the  action.     Code,  §  315,  as  amended,  Laws  of  1857,  ch.  723, 
§  17,  Pub.  Acts,  60. 

25.  The  costs  given  by  section  315  should  be  confined  to  such  motions 
as  are  litigated,  or  which  require  the  preparation  and  service  of  papers, 
and  notice  upon  the  adverse  party.     The  application  for  a  reference, 
for  judgment,  and  for  a  confirmation  of  the  report  of  sale,  in  cases 
where  there  is  no  appearance,  are  all  applications  of  course,  requiring 
no  labor,  no  preparation,  and  to  which  there  can  be  no  opposition,  and 
the  moving  party  should  not  be  entitled  to  costs  as  on  a  motion. 
Supreme  Ct.,  Sp.  T.,  1856,  Balding  a.  Anthony,  13  How.  Pr.  R.,  301. 

26.  Where  an  injunction  restraining  the  use  of  a  trade-mark  is  dissolved 
on  the  ground  that  the  mark  is  false  and  fraudulent,  and  that  the 
plaintiff  is  therefore  not  entitled  to  the  protection  of  a  court  of  equity 
against  the  infringement  shown,  the  order  dissolving  the  injunction 
should  be  without  costs.     Fetridge  a.  Wells,  Ante,  144. 

27.  It  is  usual  in  setting  aside  a  regular  judgment  to  condition  the  order 
upon  payment  of  the  costs  incurred  in  entering  the  judgment.  Supreme 
Ct.,  Sp.  T.,  1856,  Kane  a.  Demarest,  13  How.  Pr.  R.,  465. 

But  where  a  judgment  was  obtained  by  default,  in  consequence  of  a  mis- 
apprehension of  the  defendant's  attorney  and  on  the  defendant's  motion 
to  vacate,  his  affidavits  showing  that  there  was  no  cause  of  action  were 
not  denied  by  the  plaintiff;  the  judgment  was  vacated  with  costs  of 
motion.  Ib. 

28.  It  seems,  that  the  Revised  Statutes  do  not  authorize  the  court  to  re- 
quire security  for  costs  from  the  plaintiffs  where  some  are  non-resi- 
dents, and  those  who  are  resident  are  insolvent.     Supreme  Ct.,  Sp.  T^ 
1856,  Ten  Broeck  a.  Reynolds,  13  How.  Pr.  R^  462. 

29.  Where,  in  a  suit  by  a  foreign  corporation,  the  plaintiffs  have  once 
put  in  the  security  for  costs  required  by  statute,  they  cannot  be  ordered 
to  file  new  security,  although  the  sureties  on  the  original  undertaking 
became   insolvent.     The   Hartford   Quarry   Company   a.   Pendleton, 
Ante,  460. 

AMENDMENT,  3,  6;   APPEAL,  14,  15;   JUSTICES  COURT,  tit.  Costs;    STAY 
OF  PROCEEDINGS,  1,  2,  3. 

COUNTER-CLAIM. 

1.  A  counter-claim  must  contain  the  substance  necessary  to  sustain  an 
action  on  behalf  of  the  defendant  against  the  plaintiff,  if  the  plaintiff 
had  not  sued  the  defendant. 

The  doctrine  of  counter-claim,  and  of  set-off  and  recoupment  dis- 
cussed— by  Marvin,  J.     Vassear  a.  Livingston,  3  Kern.,  248. 

2.  Of  the  law  of  counter-claims,  set-offs,  and  recoupments,  under  the 


510  ABBOTTS'  PRACTICE  REPORTS. 


COUNTY  JUDGE. 


various  amendments  to  the  Code.     Pattison  a.  Richards,   22  Barb., 
143. 

3.  What  constitutes  a  counter-claim ; — and  how  a  counter-claim  should 
be  pleaded.     Spencer  a.  Babcock,  22  Barb.,  326. 

4.  When  a  defendant  has,  at  the  time  of  the  commencement  of  the  ac- 
tion, a  cause  of  action,  either  legal  or  equitable,  against  the  plaintiff, 
upon  which  he  might  have  maintained  a  suit,  such  a  cause  of  action  is 
a  counter-claim.     Supreme  Ct.,  Cfen.   T.,  1856,  Lemon  a.  Trull,  13 
How.  Pr.  R.,  248 ;  and  see  Van  De  Sande  a.  Hall,  76.,  458. 

5.  The  plaintiff  sued  for  goods  sold  and  delivered  :  the  defendant  set  up 
as  a  counter-claim  a  breach  of  warranty  in  the  quality  of  the  articles 
sold. 

Held,  that  the  answer  required  a  reply,  and  none  having  been  inter- 
posed it  stood  admitted.     Ib. 

6.  In  an  action  for  rent  by  the  assignee  of  a  lessor,  the  answer  of  the 
defendant  claiming  a  recoupment  on  account  of  fraudulent  representa- 
tion as  to  the  quantity  of  the  lands  leased,  alleged  to  have  been  made 
by  the  original  lessor,  does  not  constitute  a  counter-claim  ;  and  re- 
quires no  reply.     Gleason  a.  Moen,  2  Duer,  639. 

7.  Such  a  claim,  if  properly  set  up  and  proved,  would  still  be  inadmissi- 
ble as  a  partial  defence  under  section  172  of  the  Code  and  on  general 
principles.     (2  Johns.,  ch.  441;    76.,  435;    76.,  419;    \Paige,   131; 
10  Ib.,  369.)     Supreme  Ct.,  Sp.  T.,  1856,  Van  De  Sande  a.  Hall,  13 
How.  Pr.  R.,  458. 

8.  It  seems  that  in  an  action  for  the  non-performance  of  an  agreement 
in  writing,  a  mistake  in  the  contract,  and  a  claim  to  have  it  referred, 
may  be  set  up  as  a  counter-claim.     1856,  Wemple  a.  Stewart,  22 
Barb.,  154. 

DEMURRER,  4 ;  DISCONTINUANCE,  1,2;  JUDGMENT,  3. 

COUNTY  JUDGE. 

ARREST,  1. 

COURT. 

1.  The  court  will,  in  its  discretion,  relieve  a  party,  where  judicial  admis- 
sions have  been  made  improvidently  and  by  mistake,  by  discharging  a 
rule  or  agreement  which  deprives  the  party  of  his  rights.  And  stipu- 
lations made  out  of  court  concerning  the  course  or  conduct  of  the 
cause  are  equally  under  the  control  of  the  court,  by  means  of  its  coer- 
cive power  over  the  parties  to  the  suit  and  their  attorneys.  The  courts 
are  not  now  restricted  by  the  same  rigid  rules  that  have  controlled 
courts  of  law  in  relieving  from  such  stipulations :  but  the  rules  and 
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COURT  OF  APPEALS. 


principles  which  have  governed  courts  of  equity  may  be  applied.  And 
where  an  order  is  made  upon  the  stipulation  and  consent  of  the  coun- 
sel in  the  cause,  and  entered  in  the  minutes  of  the  court,  the  court 
will  relieve  the  party  from  the  order  thus  given  by  consent,  when  it  is 
made  to  appear  that  the  agreement  and  consent  were  made  in  ignorance 
of  material  circumstances  affecting  the  case.  Supreme  Ct.,  Sjp.  T.t 
1855,  Becker  a.  Lamont,  13  How.  Pr.  R.,  23. 

2.  The  process  of  attachment  under  the  Code  is  a  remedial  process  of 
great  value  to  creditors,  and  of  great  importance  to  debtors.     It  is  es- 
sential to  a  fair  administration  of  justice,  that  a  process  so  important 
and  potential  should  be  under  the  control  of  the  court ;  to  the  end 
that  the  just  benefits  of  it  should  be  secured  to  the  creditor,  while  it 
should  not  be  allowed  to  be  used  as  an  engine  to  oppress  the  debtor. 
The  control  over  this  process  exercised  by  the  court  is  inherent  in  its 
character  as  a  court,  and  does  not  depend  upon  any  special  statutory 
provision.     Supreme  Ct.,  Sp.  T.,  1856,  Furmnn  a.  Walter,  13  How. 
Pr.  R.,  350. 

3.  The  court  has  the  inherent  power,  in  a  general  sense,  of  punishing  as 
for  contempt,  disobedience  to  orders  made  by  judges  out  of  court. 
Wickes  a.  Dresser,  Ante,  93. 

JURISDICTION  ;  RECEIVER,  3. 

COURT  OF  APPEALS. 
APPEAL,  7-12. 

COURT  OF  SESSIONS. 

1.  Jurisdiction  of  courts  of  special  sessions,  except  in  the  city  and  county 
of  New  York  and  in  the  city  of  Albany, — defined.     Laws  of  1857,  ck. 
769,  §§  1,  2;  Pub.  Acts,  65. 

2.  Additional  powers  conferred  on  the  courts  of  special  sessions  of  the 
several  counties  of  the  State.     Ib.,  §  3. 

3.  Exclusive  jurisdiction  of  violations  of  section  4  of  the  act  to  guard 
against  the  spread  of  pestilential  diseases,  passed  April  14,  1857,  given 
to  the  courts  of  general  and  special  sessions  of  the  peace  of  the  city 
of  New  York. 

Preference  to  be  given  to  prosecutions  therefor  by  the  district  attor- 
ney and  by  the  courts.     Laws  of  1857,  ck.  412,  §  5,  Pub.  Acts,  98. 

APPEAL,  21,  22,  23,  24,  25,  26. 

DAMAGES. 

1.  In  an  action  »for  damages  for  obstructions  which  hindered  plaintiff  in 
his  business,  as  the  keeper  of  a  refectory  and  lodging-house,  and  di- 
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minished  his  custom,  loss  of  custom  and  of  profits  are  the  measure  of 
damages,  and  the  means  of  computing  the  damages  are  properly  shown 
by  proof  of  the  actual  receipts  of  plaintiff's  hotel  for  a  year  or  more 
previous  to  the  obstructions,  the  actual  daily  receipts  during  the  con- 
tinuance of  the  obstructions,  and  the  actual  daily  receipts  for  some 
months  after  the  obstructions  were  removed.  (DeWinte  a.  Wiltse,  9 
Wend.,  325  ;  Fink  a.  Brown,  13  Ib.,  601  ;  Fitch  a.  Livingston,  4  Sandf., 
514;  Masterton  a.  The  Mayor,  &c.,  of  Brooklyn,  7  Hill,  71 ;  Wilkes 
a.  The  Hungerford  Market  Co.,  2  Bing.  U.  C.,  281 ;  Iverson  a.  Moore, 
1  Ld.  jRaym.,  486  ;  Lacour  a.  The  Mayor,  &c.,  of  New  York,  3  Duer, 
406.)  N.  Y.  Superior  Ct.,  Gen.  T.,  1856,  St.  John  a.  The  Mayor, 
<fec.,  13  How.  Pr.  E^  527. 

2.  A  tenant  for  a  term  of  years,  injured  in  his  possession  by  excavations, 
&c.,  made  in  a  wrongful  manner  by  the  owner  of  adjoining  premises, 
is  entitled  to  be  compensated  for  all  the  injury  done  to  his  possession ; 
and  in  ascertaining  this  the  expense  necessary  to  restore  the  building 
to  a  state  such  as  would  make  that  possession  as  beneficial  to  the 
tenant  as  it  was  before  the  trespass  was  committed,  should  be  allowed. 
Walter  a.  Post,  Ante,  382. 

3.  But  such  allowance  should  not  exceed  the  value  of  plaintiffs  term, 
taking  into  view  the  rent  reserved.     Ib. 

But  where  in  an  action  for  such  a  trespass  it  appears  that  by  the  terms 
of  the  tenancy  the  plaintiff  is  bound  to  make  repairs,  and  to  restore 
the  premises  to  the  landlord  at  the  end  of  the  term  in  as  good  a  con- 
dition as  when  they  were  leased,  then  the  defendant  is  bound  to  ena- 
ble the  plaintiff  to  put  the  building  in  as  good  a  condition  as  it  was 
when  the  trespass  was  committed.  Ib. 

4.  In  what  cases  loss  of  expected  profits  may  be  recovered  for,  in  such  an 
action.     Ib. 

5.  Where  the  defendant  in  an  action  sounding  in  tort,  brought  by  one 
(or  more)  of  several  joint  tenants,  permits  the  plaintiff  to  sue  alone,  by 
failing  to  plead  the  joint  tenancy  in  abatement,  the  recovery  should  be 
for  the  damages  sustained  by  all  the  joint  tenants.     The  defendant  is 
not  entitled,  in  an  action  by  one  of  several  joint  tenants, — e,.  g.,  part- 
ners,— after  neglecting  to  avail  himself  of  the  objection  by  plea  in 
abatement,  to  give  it  in  evidence  to  reduce  the  damages.     He  is,  how- 
ever, entitled  to  do  this  in  an  action  by  one  of  several  tenants  in  com- 
mon.    (Dockwray  v.  Dickinson,  Skinn.,  640  ;  Blackborqugh  v.  Graves, 
1  Mod.,  102  ;  Addison  v.  Overend,  6  T.  R.,  766 ;  Sedgworth  v.  Over- 
end,  7  Ib^  273 ;  Wheelwright  v.  Depeyster,  1  Johns.,  471  ;  Rich  v. 
Penfield,  1  Wend.,  380,  386;  Gilbert  v.  Dickinson,  7    Wend^  449.) 
Zabriskie  a.  Smith,  1855,  3  Kern.,  322. 
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6.  An  undertaking  was  given  upon  the  granting  of  an  injunction  in  an 
action  in  the  Supreme  Court,  conditioned  that  the  sureties  would  pay 
to  the  defendants  such  damages  as  they  might  sustain  by  reason  of 
the  injunction,  "  if  this  court  should  finally  decide"  that  plaintiffs  were 
not  entitled  thereto.     The  general  term  of  the  Supreme  Court  did  so 
decide,  and  on  appeal  to  the  Court  of  Appeals  the  judgment  of  the 
general  term  was  affirmed. 

Held,  1.  That  the  sureties  were  bound  by  the  undertaking  executed, 
precisely  as  if  it  had  employed  the  language  prescribed  by  the  Code — 
"  if  the  court  shall,"  &c. — and  so  were  bound  for  the  defendants'  dam- 
ages, although  the  final  decision  was  made  by  the  Court  of  Appeals, 
and  not  by  the  Supreme  Court. 

2.  That  the  expenses  of  defendants  incurred  upon  the  appeal  to  the 
Court  of  Appeals  were  damages  sustained  in  consequence  of  the  appeal, 
and  not  in  consequence  of  the  injunction,  and  therefore  could  not  be 
recovered  from  the  sureties,  although  the  Supreme  Court  had  made  an 
order,  pending  that  appeal,  that  the  injunction  should  be  continued 
until  the  decision  of  the  Court  of  Appeals.  The  Town  of  Guilford  a. 
Cornell,  Ante,  220. 

7.  It  is  only  in  special  and  rare  cases  that  the  court  will  grant  a  new 
trial  in  an  action  for  slander,  because  the  damages  allowed  are  exces- 
sive.    To  authorize  a  new  trial  for  that  cause,  the  amount  must  be  so 
large  as  to  be  clearly  and  grossly  unjust,  and  to  make  it  apparent  that 
the  verdict  is  the  result  of  excitement  and  passion,  or  some  other  influ- 
ence than  that  of  the  law  and  the  evidence.     1856,  Potter  a.  Thomp- 
son, 22  Barb.,  87. 

DEBTOR  AND  CREDITOR. 

ABSKNT  AND  ABSCONDING  DEBTORS  ;  ARREST  ;  ATTACHMENT  ;  CAUSE  OF 
ACTION  ;  DEFENCE,  1,  2  ;  EXECUTION  ;  MECHANICS'  LIEN. 

DECISION  IN  WRITING. 

1.  The  decision  in  writing  required  by  section  267  of  the  Code,  to  be 
filed  in  case  of  trial  by  the  court  without  a  jury,  should  embrace  a 
distinct  determination  of  the  material  issues  raised  by  the  pleadings. 
A  mere  direction  to  enter  a  certain  judgment  is  not  a  compliance  with 
the  section.     Burger  a.  Baker,  Ante,  11. 

2.  The  requirement  that  the  decision,  in  case  of  trial  by  the  court,  with- 
out a  jury,  shall  be  filed  within  twenty  days,  is  merely  directory.     Ib. 

DEEDS. 

1.  Where  a  deed  conveying  real  property  in  presenti  is  executed  and  de- 
Vou  IV.— 83 
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DEFAMATION. 


livered  to  a  third  party  in  escrow,  with  intent  that  it  shall  be  deliv- 
ered to  the  grantee  upon  the  death  of  the  grantor,  this  is  a  valid  and 
effectual  conveyance,  taking  effect  from  the  time  of  such  death.  Nott- 
beck  a.  Wilks,  Ante,  315. 

2.  A  deed  may  be  delivered  by  way  of  escrow,  to  be  delivered  to  the 
grantee  upon  the  happening  of  a  future  event,  where  such  event  is  cer- 
tain to  come  to  pass,  and  cannot  in  the  nature  of  things  be  postponed 
longer  than  the  continuance  of  an  existing  designated  life.     Ib. 

3.  By  his  will  a  testator  devised  four  houses  and  lots  to  four  of  his  grand- 
daughters in  common.     He  afterwards  executed  a  deed  conveying  one 
of  these  houses  and  lots  to  one  of  the  devisees,  and  this  deed  he  deliv- 
ered to  his  son,  in  escrow,  to  be  delivered  to  the  grantee,  upon  his,  the 
grantor's,  death.     In  the  deed,  which  was  drawn  by  the  grantor,  these 
words  were  added  to  the  description  of  the  premises,  by  metes  and 
bounds : — "  the  said  lot  being  part  of  the  property  mentioned  in  my 
bequest  to  the  four  daughters  of  Mrs.  L." 

Held,  that  this  deed  had  the  legal  effect  of  altering  the  previous  de- 
vise so  as  to  give  absolutely  and  beyond  recall,  and  without  limitation, 
the  house  and  lot  described  therein  to  the  grantee  named,  and  the 
three  remaining  houses  and  lots,  subject  to  revocation,  jointly,  and  in 
a  qualified  manner,  to  the  other  three  devisees.  Ib. 

4.  Of  the  construction  of  deeds.     Halsey  a.  McCormick,  3  Kern.,  296. 

DEFAMATION. 
ANSWER,  4,  5;  COMPLAINT,  8,  9,  10,  11,  12,  13,  14;  REFERENCE. 

DEFENCE. 

1.  The  acceptance  of  a  negotiable  promise  of  payment  from  a  debtor  sus- 
pends the  remedy  upon  the  original  indebtedness.     Geller  a.  Seixas, 
Ante,  103. 

2.  But  the  acceptance  of  a  non-negotiable  promise  does  not  so  operate, 
unless  it  is  founded  upon  a  new  consideration.     Ib. 

3.  In  an  action  by  the  tenant  of  a  building  against  the  owner  of  adjoin- 
ing premises,  to  recover  for  injuries  to  plaintiff's  building,  through  the 
removal  of  the  division  wall  by  defendant,  it  is  a  sufficient  defence  to 
prove  words  or  acts  of  plaintiff  from  which  a  consent  on  the  part  of 
plaintiff  to  the  removal  of  the  wall  may  be  inferred.     Walter  a.  Post, 
Ante,  382. 

4.  It  is  erroneous  in  such  case  for  the  judge  to  refuse  to  charge  the  jury 
that  it  is  not  necessary  for  the  defendant  to  prove  an  express  consent ; 
and  for  him  to  charge  that  he  must  prove  "  a  clear  and  express  con- 
sent."    Ib. 
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5.  The  answer  of  the  maker  to  a  complaint  on  a  promissory  note  set  up 
as  a  first  defence  that  no  consideration  was  ever  given  for  it ;  and  as 
a  second  defence  set  forth  the  circumstances  under  which  it  was  exe- 
cuted and  came  into  the  plaintiff's  hands. 

Held,  That  the  first  branch  of  the  answer  must  be  interpreted  by  the 
second,  and  that  so  interpreted  it  was  no  defence  in  law  ;  and  the 
second  branch,  if  it  were  a  sufficient  defence,  not  having  been  sustained 
by  the  evidence  at  the  trial,  that  the  whole  defence  failed,  and  there 
was  no  alternative  but  a  rerdict  for  the  plaintiff.  Ryle  a.  llarrington, 
Ante,  421. 

ANSWER  ;  COMPLAINT,  3,  4  ;  COUNTER-CLAIM. 

DEMURRER. 

1.  Mere  indefiniteness  and  uncertainty  are  never  proper  grounds  of  de- 
murrer.    A  pleading  may  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  still  these  facts  may  be  stated  in  a  manner  very  unsatisfac- 
tory, and  not  definite  or  certain.     The  motion  relates  to  the  mode  of 
stating  the  facts,  the  demurrer  to  the  sufficiency  of  facts  stated ;  each 
is  proper  only  for  its  own  place  and  purpose.     Supreme  Ct.,  Sp.  T., 
1857.     Chesbrough  a.  The  New  York  &  Erie  Railroad  Company,  13 
How.  Pr.  R^  557. 

2.  The  fact  that  a  demurrer  is  manifestly  not  well  taken  upon  authority, 
does  not  of  itself  of  course  render  the  demurrer  frivolous.     The  Bank 
of  Wilmington  a.  Barnes,  Ante,  226. 

3.  The  plaintiff  may  in  all  cases  demur  to  an  answer  containing  new 
matter,  where  upon  its  face  it  does  not  constitute  a  counter-claim  or 
defence  ;  and  the  plaintiff  may  demur  to  one  or  more  of  such  defences 
or  counter-claims,  and  reply  to  the  residue  of  the  counter-claims.     Code, 
§  153,  as  amended,  Laws  of  1857,  ch.  723,  §  5,  Pub.  Acts,  55. 

4.  Whether  upon  demurrer  to  defendant's  counter-claim  the  defendant 
can  avail  himself  of  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, —  Query?     Graham  a. 
Dunnigan,  Ante,  426. 

APPEAL,  17,  18;  PLEADING. 

DENIAL. 
ANSWER,  2. 

DEPOSITION. 

1.  A  commission  to  take  the  testimony  of  witnesses  abroad,  issued  in  an 
action  in  a  court  of  record,  should  be  sealed  with  the  seal  of  the  court 
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DEPOSITION. 


out  of  which  it  issues;  and  if  not  so  sealed  it  is  defective.     Whitney  a. 
Wyncoop,  Ante,  370. 

2.  A  deposition  taken  upon  commission  being  offered  in  evidence  by  the 
plaintiff,  the  defendants  objected  on  the  ground  that  two  of  the  cross- 
interrogatories,  the  first  and  the  ninth,  were  unanswered  in  part.     Af- 
ter the  deposition  had  been  received  and  read,  the  same  objection  was 
renewed.    That  which  was  called  the  first  cross-interrogatory  embraced 
nineteen   questions ;  and  the  ninth,  five  questions.     Which  of  these 
numerous  questions  the  witness  had  failed  to  answer  was  not  pointed 
out ;  but  the  court  was  left  to  ascertain  from  an  examination  of  the 
interrogatories,  and  indeed  from  the  entire  deposition,  whether  the  wit- 
ness had  failed  to  tell  the  whole  truth.     In  what  respect  the  interrog- 
atories were  unanswered  was  not  specifically  stated  by  the  objecting 
party. 

Held,  that  under  these  circumstances  it  would  have  been  an  unjus- 
tifiable exercise  of  discretion  to  hare  suppressed  the  deposition.  It  is 
only  when  the  officer  neglects  to  put  the  interrogatories  settled,  or  the 
witness  refuses  to  answer,  that  the  deposition  can  be  deemed  to  have 
been  imperfectly  executed,  and  the  deposition  be  for  that  reason  sup- 
pressed. But  there  is  no  rule  by  which,  when  a  party  unites  all  sorts 
of  questions  in  an  interrogatory,  and  there  is  not  neglect  of  the  officer 
to  put  them  to  the  witness,  and  the  witness  does  not  refuse  to  answer, 
but  gives  what  he  and  the  officer  deem  to  be  a  proper  and  sufficient 
answer,  the  court  can  be  called  upon  on  the  trial  to  determine  as  to 
the  pertinency  of  a  part,  or  the  whole  of  the  interrogatory,  and  the 
wilful  attempt  of  the  witness  to  evade  a  full  answer,  and  as  these  ques- 
tions shall  be  found,  to  receive  or  suppress  the  deposition.  Harris,  J., 
dissenting,  1854,  Valton  v.  The  National  Loan  Fund  Life  Assurance 
Society,  22  Barb.,  9. 

3.  Where  the  place  of  trial  of  an  action  was  changed,  and  a  commission 
was  afterwards  issued  and  was  directed  to  be  returned  to  the  clerk  of 
the  county  originally  named  in  the  complaint  as  the  place  of  trial,  in- 
stead of  to  the  clerk  of  the  county  afterwards  selected, — Held,  that  as 
it  did  not  appear  but  that  the  place  of  trial  was  changed  merely  for 
the  convenience  of  witnesses,  the  direction  was  proper.     Whitney  a. 
Wyncoop,  Ante,  370. 

4.  Where  it  appeared  by  the  return  of  a  commission  that  the  witnesses 
had  been  sworn  "  to  make  true  answers  to  the  interrogatories  read  to 
them,"  instead  of  being  sworn  "  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,"  as  required  by  the  statute, — Held,  that  the 
oath  administered  was  insufficient,  and  the  commission  ought  not  to 
have  been  received  in  evidence.    Ib. 
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5.  The  absence  of  the  return  which  the  statute  requires  the  commission- 
er to  endorse  upon  a  commission  to  take  testimony  abroad,  though  it 
might  be  a  good  reason  for  not  allowing  the  deposition  to  be  read  upon 
the  trial,  is  not  ground  for  suppressing  the  deposition  upon  motion. 
Creamer  a.  Jackson,  Ante,  413. 

Whether  the  defect  might  be  supplied  by  sending  back  the  commission  to 
the  commissioner  that  he  might  make  the  proper  return, —  Query  ?  Ib. 

6.  Where  the  taking  of  a  deposition  having  been  commenced,  it  was  ad- 
journed after  four  or  five  interrogatories  were  answered,  upon  the  wit- 
ness refusing  to  answer  further  because  of  vertigo  and  consequent  con- 
fusion of  mind,  and  subsequently  the  witness  appeared  again  with  his 
counsel,  and  the  examination  being  commenced  from  the  beginning, 
the  witness  read  his  answers  from  a  paper  he  brought,  which  had 
been  prepared  by  himself  and  counsel,  and  was  in  his  counsel's  hand- 
writing,— Held,  upon  motion,  that  the  deposition  must  be  suppressed. 
Ib. 

It  seems  that  in  such  a  case  the  answers  taken  upon  the  first  examination 
should  not  have  been  disregarded  by  the  commissioner ;  but  that  the 
proceedings  should  have  been  stated  by  him  as  they  took  place,  and 
both  examinations  should  have  been  included  in  the  depositions  re- 
turned. Ib. 

MOTIONS  AND  ORDERS,  10;  WITNESS,  4. 

DISCONTINUANCE. 

1.  The  plaintiff  has  a  right  to  discontinue  at  any  time  prior  to  a  judg- 
ment except  only  where  he  has  failed  to  reply  or  demur  to  a  counter- 
claim or  to  appear  at  the  trial.     But  the  court,  under  its  general  pow- 
ers, should  refuse  leave  to  discontinue,  where  the  defendant,  by  a 
discontinuance,  would  lose  his  remedy  on  a  counter-claim.    (Following 
The  Seaboard  &  Roanoke  Railroad  Company  a.  Ward,  18  Barb.,  595, 
and  dissenting  from  Cockle  a.  Underwood,  3  Duer,  676.)     Supreme 
Ct^  Sp.  T.,  1856,  Rees  a.  Van  Patten,  13  How.  Pr.  R.,  258. 

2.  The  fact  that  defendant  has  answered,  setting  up  a  counter-claim,  does 
not  preclude  the  plaintiff  from  discontinuing  before  reply  or  demurrer, 
or  expiration  of  the  time  to  reply.     Oaksmith  a.  Sutherland,  Ante,  15. 

3.  Where  an  action  has  been  commenced  by  two  overseers  of  the  poor, 
in  their  capacity  as  such,  neither  one  of  them  has  power,  without  the 
concurrence  and  consent  of  the  other,  to  discontinue  it.     The  act  of 
withdrawing  the  suit  involves  the  exercise  of  judgment  and  discretion, 
and  so  is  a  judicial  act,  and  cannot  be  done  without  the  conjoint  act 
of  both  the  plaintiffs,  determined  upon  while  they  were  conferring  to- 
gether. 
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4.  A  defendant  appealed,  giving  security,  from  a  judgment  of  a  single 
justice  of  the  New  York  Marine  Court  to  the  New  York  Common 
Pleas.  Plaintiff  disregarded  the  appeal,  and  proceeded  to  levy  and 
sell.  Defendant  sued  to  obtain  an  injunction  and  damages;  but  pend- 
ing the  suit,  appeals  such  as  had  been  taken  by  him  were  adjudged 
void  by  the  Court  of  Appeals. 

Held,  that  his  appeal  having  been  taken  in  good  faith,  and  conform- 
ably to  the  practice  existing  at  the  time,  he  should  be  allowed  to  dis- 
continue his  injunction  suit  without  costs.  Sunney  a.  Roach,  Ante,  16. 

COSTS,  16. 

DISCOVERY. 

1.  Upon  an  application  for  the  discovery  of  books,  &c.,  if  the  object  of 
the  discovery  is  plainly  attainable  by  competent  and  available  testi- 
mony, other  than  that  of  the  party,  the'ir  production  should  not  be 
ordered  without  special  circumstances.     If  it  is  attainable  by  an  ex- 
amination of  the  party  as  a  witness,  it  should  also  be  refused,  except 
upon  some  special  ground.     (Stolker  a.  Gaunt,  12  Leg.  Obs.,  132  ; 
Brevoort  a.  Warner,  8  How.  Pr.  R.,  321.)     Supreme  Ct.,  Chambers, 
1856,  The  Commercial  Bank  of  Albany  a.   Dunham,  13  How.  Pr. 
R.,  541. 

2.  A  party  seeking  a  discovery  of  books,  papers,  &c.,  has  two  concurrent 
remedies  :  that  under  the  Revised  Statutes  and  that  under  the  Code  ; 
but  in  proceeding  in  either  way  he  should  satisfy  the  officer  that  the 
books,  &c.,  which  he  seeks  to  produce,  contain  evidence  relating  to 
the  merits  of  the  suit.     Supreme  Ct.,  Gen.  T.,   1855,  Davis  a.  Dun- 
ham, 13  How.  Pr.  R.,  425. 

3.  Where  the  plaintiff  obtained  an  order  for  discovery  of  defendant's  bill- 
books,  ledgers,  day  and  cash  books  for  the  years  1845  to  1854,  upon  a 
petition  which  merely  showed  that  the  action  was  on  a  promissory 
note  made  by  the  defendants,  dated  October  27,  1854,  and  the  defence 
a  general  denial,  and  that  the  books,  &c.,  were  under  the  defendant's 
control,  and  a  discovery  of  them  material  to  enable  him  to  sustain  his 
action,  as  he  was  advised  by  counsel  and  believed,  upon  appeal  the  or- 
der was  reversed.     (Hoyt  a.  The  American  Exchange  Bank,  1  Duer, 
652  ;  Brevoort  a.  Warner,  8  How.  Pr.  R.,  321.)     Ib. 

4.  Where,  upon  a  motion  to  vacate  an  order  for  discovery  made  under 
the  Revised  Statutes   (2  Rev.  Stats^  3  ed.,  262,  §§  30,  36),  the  party 
denies  positively,  under  oath,  the  possession  of  the  books,  <fec.,  ordered 
to  be  produced,  the  order  must  be  vacated.     Ahoyke  a.  Wolcott, 
Ante,  41. 

5.  It  is  a  sufficient  reason  for  denying  a  petition  for  the  discovery  of 
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books  and  papers,  that  the  party  against  whom  the  order  is  made,  de- 
nies under  oath  that  the  books  or  papers  sought  are  in  his  possession 
or  under  his  control. 

"What  form  of  denial  is  sufficient  in  this  respect.     Bradstreet  a.  Bailey, 
Ante,  233. 

DISTRIBUTION  OF  ESTATES. 

1.  Where  the  property  of  an  intestate  consists  both  of  real  and  personal 
property,  and  advancements  have  been  made  during  his  lifetime  to  his 
children,  it  is  not  necessary  that  the  partition  of  the  real  estate  and 
distribution  of  the  personals  should  be  made  at  one  and  the  same  time, 
in  order  to  provide  for  the   advancements.      Hicks   a.  Gildersleeve, 
Ante,  1. 

2.  In  such  case,  where  the  rights  of  the  parties  in  the  real  and  personal 
estate  are  precisely  alike,  any  court  which  obtains  the  control  of  either 
fund  in  a  proper  proceeding  is  bound  to  go  on  and  distribute  it  accord- 
ing to  the  statute ;  and  in  the  distribution  of  the  fund  last  reached, 
regard  is  to  be  had  to  the  decree  then  already  made.    Ib. 

EVIDENCE,  tit.  In  certain  actions,  4,  5,  6  ;  JUDGMENT,  16, 17;  PARTNERSHIP. 

DISTRICT  COURTS. 
NEW  YORK  DISTRICT  COURTS. 

ESTOPPEL. 

1.  If  a  party  to  an  action  proceeds  upon  an  order  made  in  the  cause,  or 
accepts  any  benefit  or  advantage  under  it,  he  will  be  precluded  from 
asking  its  review.     Radway  a.  Graham,  Ante,  468. 

2.  A  license  may  be  proved  by  parol ;  and  it  may  not  only  be  inferred 
from  the  acts  of  the  parties  in  connection  with  the  silent  acquiescence 
of  the  plaintiff,  but  such  acquiescence  may  enure  as  a  license  by  estop- 
pel when  the  other  requisites  to  create  an  estoppel  in  pats  concur. 
Walter  a.  Post,  Ante,  382. 

EVIDENCE. 

DEPOSITION  ;    DISCOVERY  ;   EXAMINATION  OF  ASSIGNOR  ;   EXAMINATION 
OF  PARTIES  ;  WITNESS. 

I.  Presumptions. 

It  is  a  general  rule  that  a  party  seeking  advantage  from  a  foreign  law,  or 
from  the  law  of  another  State  of  the  Union,  must  prove  its  existence. 
And  where  a  party  seeks  to  avoid  a  contract  upon  the  ground  that 
by  the  laws  of  another  State,  invoked  as  the  lex  loci  contractus,  and 
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therefore  governing  the  construction  and  operation  of  the  contract,  it  is 
usurious,  he  must  show  what  are  the  laws  of  such  State  invalidating 
the  contract.  In  the  absence  of  such  evidence,  the  presumption  is  that 
the  agreement  is  a  valid  agreement.  1856,  Pomeroy  a.  Ainsworth, 
22  Barb.,  118. 

ESTOPPEL. 

IL   Records. 

1.  The  appropriate  evidence  of  the  completion  of  a  plank  road,  or  a  suf- 
ficient proportion  thereof,  to  justify  the  erection  of  toll-gates  and  the 
exaction  of  toll,  is  the  inspector's  certificate.     Certificates  uncertain  in 
respect  to  the  portion  of  the  road  to  which  they  are  intended  to  apply, 
or  as  to  the  fact  of  the  three  miles  required  being  consecutive  miles,  are 
fatally  defective,  and  parol  evidence  is  inadmissible  to  help  them.     Su- 
preme  Ct.,  Sp.  T.,  1856,  The  Hammondsport  &  Bath  Plank  Road 
Company  a.  Brundage,  13  How.  Pr.  R.,  448. 

2.  The  appointment  of  trustees  and  the  report  of  the  officer  making  the 
same  in  proceedings  under  the  Revised  Statutes  against  an  absconding, 
concealed,  or  non-resident  debtor,  are,  by  force  of  the  statute  (2  Rev. 
Stats.,  13,  §§  62,  68),  evidence  in  favor  of  a  party  deriving  title  from 
the  trustees,  that  the  proceedings  stated  therein  were  had.    1856,Wood 
a.  Chapin,  3  Kern.,  509. 

3.  The  record  of  a  certificate  of  sale  of  real  estate  by  a  sheriff,  filed  in 
the  office  of  the  clerk  or  register  of  any  county,  pursuant  to  section 
43  of  title  5,  chapter  6,  of  the  Revised  Statutes,  or  a  certified  copy  of 
such  record,  declared  to  be  evidence  of  the  facts  therein  contained  in 
all  courts  and  places,  the  same  as  if  the  original  record  were  produced. 
Laws  of  1857,  ch.  60,  §  2. 

III.  Private  Writings. 

1.  In  construing  a  writing,  it  is  proper  to  look  at  all  the  surrounding 
circumstances,  the  pre-existing  relation  between  the  parties,  and  then 
to  see  what  they  mean  when  they  speak,     1856,  Blossom  a.  Griffin,  3 
Kern.,  569  ;  Spencer  a.  Babcock,  22  Barb.,  326. 

2.  The  rule  which  excludes  parol  evidence  where  contracts  are  reduced 
to  writing,  is  not  quite  so  broad  as  the  terms  in  which  it  is  commonly 
stated  would  seem  to  imply.     It  only  excludes  any  other  evidence  of 
the   language  used  by  the  parties  in  making  the  contract  than  that 
which  is  furnished  by  the  instrument  itself.     (1  Greenl.  Ev.,  316,  321.) 
It  excludes  the  colloquium  or  oral  negotiation  leading  to  the  very  con- 
tract which  the  parties  consummate  by  reducing  it  to  writing ;  but  it 
does  not  reject  an  antecedent  parol  agreement  of  a  different  character, 
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and  imposing  a  very  different  but  not  inconsistent  obligation.     1856, 
Blossom  a.  Griffin,  3  Kern.,  569. 

j 

IV.  In  certain  actions. 

1.  In  an  action  for  services  rendered,  in  the  absence  of  positive  and  direct 
evidence  of  a  contract  between  the  parties,  evidence  having  a  marked 
tendency  to  establish  such  a  contract,  or  from  which  such  a  contract 
might  have  been  inferred  by  the  jury,  is  material,  and  relevant  to  the 
issue,  and  its  exclusion  entitles  the  plaintiff,  on  a  bill  of  exceptions,  to 
a  new  trial.     Supreme  Ct.,  Gen.   T.,  1853,  Dayton  a.  Ryerson,  13 
How.  Pr.  R.,  281. 

2.  The  understanding  of  the  mutual  agent  of  the  buyer  and  seller  of 
chattels  as  to  the  terms  of  sale,  unless  communicated  by  him  to  one 
party,  and  acceded  to,  or  not  objected  to,  by  the  other,  is  not  evidence 
of  a  contract  which  will  bind  both.     Supreme    Ct.,  Sp.   T.,   1855. 
Fiedler  a.  Tucker,  13  How.  Pr.  R^  9. 

3.  In  this  state,  while  a  defendant  in  an  action  of  libel  or  slander  may,  in 
all  cases,  give  evidence  of  the  general  character  of  the  plaintiff,  to  mit- 
igate damages,  evidence  of  a  general  report  that  the  plaintiff  had  been 
guilty  of  the  crime  imputed  to  him  by  the  libel,  is  inadmissible. 
(Matson  a.  Bush,  5   Cow.,  499;  Root  a.  King,  7  Ib.,  613;  Mapes  a. 
Weeks,  4  Wend.,  659 ;  Oilman  a.  Lowell,  8  Ib.,  573  ;  2  Greenl.  Ev., 
§§  275,  424.)     Supreme  C7.,  Sp.  T.,  1855,  Van  Benschoten  a.  Yaple, 
13  How.  Pr.  R.,  97. 

4.  For  the  purpose  of  charging  a  child  with  advancements,  in  the  divis- 
ion of  an  estate  in  case  of  intestacy,  the  advancements  cannot  be  proved 
by  the  mere  declaration  of  the  ancestor;   but  must  be  shown  ac- 
cording to   the  ordinary  rules  of  evidence.     Hicks  a.  Gildersleeve, 
Ante,  1. 

5.  When,  however,  it  has  been  shown  that  money  or  property  was  re- 
ceived by  the  child  from  the  intestate,  the  declarations,  <fec.,  of  the  lat- 
ter are  competent  evidence  to  show  that  they  were  not  intended  as  an 
absolute  gift,  nor  as  a  mere  loan,  but  as  advancements.     Ib. 

6.  By  what  evidence  advancements  may  be  proved.     Ib. 

7.  In  an  action  by  a  passenger  against  a  common  carrier  of  passengers, 
to  recover  the  value  of  a  trunk  and  contents  lost,  evidence  that  the 
trunk  was  lout  on  the  journey  is  sufficient  to  throw  the  burden  of  proof 
on  the  defendants ;  and  dispenses  with  proof  of  a  demand  and  refusal. 
Garvey  a.  The  Camden  <fe  Amboy  Railroad  Co.,  Ante,  171. 

8.  The  rule  of  evidence  which  allows  the  plaintiff  in  an  action  against  a 
common  carrier  to  recover  for  a  lost  trunk,  <fec.,  to  prove  the  value  of 
the  contents  by  his  own  oath,  is  confined  to  cases  in  which  fraud  or 
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wrong  is  proved  upon  the  defendant ;  and  has  no  application  to  cases  of 
loss  through  negligence  merely.     Ib. 

9.  The  cases  upon  this  subject  reviewed.     Ib. 

10.  The  provision  of  the  general  railroad  act  of  1850 — allowing  plaintiff 
in  an  action  to  recover  baggage  lost  to  testify  in  his  own  favor — only 
applies  in  actions  against  companies  formed  under  that  act.     Ib. 

11.  Of  the  rules  of  evidence  applicable  in  an  action  by  the  tenant  of  a 
building  against  the  owner  of  adjoining  premises,  to  recover  for  injuries 
to  plaintiffs  building,  in  consequence  of  excavations,  <fec.,  negligently 
made  by  defendant  on  his  own  premises.     Walter  a.  Post,  Ante,  382. 

I.  EXAMINATION  OF  ASSIGNOR. 

1.  It  seems  that  notice  of  the  intended  examination  of  an  assignor  is  not 
required  where  the  defendant  is  himself  a  party  to  the  contract  sued 
on.     It  is  only  necessary  where  the  defendant  is  sued  as  an  assignee  of 
the  contractor,  or  as  his  executor  or  administrator.     The  restriction 
upon  the  right  to  examine  an  assignor  only  applies  where  the  defend- 
ant is  either  an  assignee  or  an  executor  or  administrator.     And  in 
these  cases  the  restriction  is  not  universal.     If  the  defendant's  assignor 
is  dead,  the  plaintiff's  assignor  cannot  be  examined  at  all,  and  if  he  is 
living,  and  can  be  produced,  the  assignor  of  the  plaintiff  cannot  be 
examined  unless  the  plaintiff  shall  have  given  the  notice  of  the  in- 
tended examination.     If  the  defendant  was  a  party  to  the  contract,  and 
is  defending  in  his  own  right,  the  provision  respecting  notice  does  not 
touch  the  case.     1855,  Vassear  a.  Livingston,  3  Kern.,  248. 

2.  The  ten  days'  notice  prescribed  by  section  399  of  the  Code, — Held, 
necessary  in  all  cases  where  it  is  intended  to  examine  the  assignor  of  a 
chose  in  action,  in  behalf  of  a  person  deriving  title  through  him.     7 
How.  Pr.  R.,  1.     Supreme  Ct.,  Gen.  T.,  1854,  Benham  a.  The  New 
York  Central  Railroad  Company,  13  How.  Pr.  R^    199.     But  see 
Vassear  a.  Livingston,  3  Kern.,  248. 

3.  A  notice  that  the  assignor  would  be  examined  "  on  the  part  of  the 
plaintiff  as  to  the  liability  of  the  defendants,  and  also  generally  as  a 
witness  in  the  action."     Held,  not  sufficient  to  authorize  his  examina- 
tion.    Ib. 

EXAMINATION  OF  PARTIES,  1. 

EXAMINATION  OF  PARTIES. 

1.  A  party  to  an  action  or  proceeding,  may  be  examined  as  a  witness  in 
his  own  behalf  the  same  as  any  other  witness,  but  such  examination 
shall  not  be  had,  nor  shall  any  other  person  for  whose  immediate  ben- 
efit the  same  is  prosecuted,  or  defended,  be  so  examined,  unless  the 


NEW-YORK:  FEBRUARY— JULY,  185T.         523 


adverse  party,  or  person  in  interest  is  living,  nor  when  the  opposite 
party  shall  be  the  assignee,  administrator,  executor,  or  legal  represen- 
tative of  a  deceased  person,  nor  unless  ten  days'  notice  of  such  intended 
examination  of  the  party  or  person  interested,  specifying  the  points 
upon  which  such  party  or  person  is  intended  to  be  examined,  shall  be 
given  in  writing  to  the  adverse  party,  except  that  in  special  proceed- 
ings of  a  summary  nature,  such  reasonable  notice  of  such  intended  ex- 
amination shall  be  given  as  shall  be  prescribed  by  the  court  or  judge. 
And  when  notice  of  such  intended  examination  shall  be  given  in  an 
action,  or  proceeding,  in  which  the  opposite  party  shall  reside  out  of 
the  jurisdiction  of  the  court,  such  party  may  be  examined  by  commis- 
sion issued  and  executed  as  now  provided  by  law ;  and  whenever  a 
party  or  person  in  interest  has  been  examined  under  the  provisions  of 
this  section,  the  other  party  or  person  in  interest  may  offer  himself  as 
a  witness  in  his  own  behalf,  and  shall  be  so  received.  When  an 
assignor  of  a  thing  in  action  or  contract  is  examined  as  a  witness  on 
behalf  of  any  person  deriving  title  through  or  from  him,  the  adverse 
party  may  offer  himself  as  a  witness  to  the  same  matter  in  his  own  be- 
half, and  shall  be  so  received,  and  to  any  matter  that  will  discharge 
him  from  any  liability  that  the  testimony  of  the  assignor  tends  to  ren- 
der him  liable  for.  But  such  assignor  shall  not  be  admitted  to  be  ex- 
amined in  behalf  of  any  person  deriving  title  through  or  from  him, 
against  an  assignee,  or  an  executor,  or  administrator,  unless  the  other 
party  to  such  contract  or  thing  in  action  whom  the  defendant  or 
plaintiff  represents  is  living,  and  his  testimony  can  be  procured  for 
such  examination,  nor  unless  at  least  ten  days'  notice  of  such  intended 
examination  of  the  assignor,  specifying  the  points  upon  which  he  is 
intended  to  be  examined,  shall  be  given  in  writing  to  the  adverse 
party.  Code,  §  399,  as  amended,  Laws  of  1857,  ch.  353,  §  1,  Pub. 
Acts,  51. 

2.  As  to  what  matters  co-defendants  in  an  action  of  tort  are  competent 
witnesses  for  each  other.  Dean  a.  Thornton,  3  Kern.,  266. 

EVIDENCE,  tit.  In  Certain  Actions,  7,  8,  9,  10. 

EXCEPTION. 

1.  Where  the  same  person  is  required  to  decide  both  questions  of  law 
and  of  fact,  as  is  the  case  in  trials  by  the  court  and  by  a  referee,  it 
may  happen  that  questions  of  law  arising  upon  the  trial  may  not  be 
decided  before  the  action  is  submitted  for  final  decision  upon  the  issue 
of  fact  In  such  case  the  judge  or  referee  may  reserve  the  decision 
of  a  question  arising  upon  the  trial  a»  to  the  admissibility  of  evidence, 
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or  upon  a  motion  for  a  non-suit,  until  he  makes  his  final  decision  upon 
the  issue  to  be  tried.  So,  too,  in  respect  to  questions  of  law  arising 
upon  the  evidence,  and  which,  upon  a  trial  by  jury,  the  court  would 
be  required  to  decide  in  submitting  the  case  to  the  jury,  when  the 
effect  of  the  evidence  is  to  be  determined  by  a  judge  or  referee,  he  will 
have  no  occasion  to  decide  these  questions,  until  he  has  first  ascertain- 
ed the  facts  established  by  the  evidence. 

In  such  cases  the  party  against  whom  the  decision  is  finally  made, 
can  have  no  opportunity  to  except  during  the  progress  of  the  trial. 
Either  party,  may,  however,  except  to  a  decision  upon  a  matter  of  law 
arising  upon  such  trial,  within  ten  days  after  notice  in  writing  of  the 
judgment. 

It  may  not  be  readily  perceived,  in  every  case,  to  what  extent  the 
decision  is  made  up  of  law,  and  to  what  extent  of  fact.  So  far  as  it 
involves  questions  of  law,  to  that  extent  it  is  the  subject  of  exception. 
So  far  as  it  involves  matters  of  fact,  no  exception  is  required. 

The  true  test,  therefore,  by  which  to  determine  whether  or  not  an 
exception  to  a  decision  of  the  court,  or  a  referee,  is  necessary  or 
proper,  is  to  inquire  whether,  if  the  decision  had  been  pronounced  by 
a  jury  in  the  form  of  a  verdict,  the  matter  in  question  would  have 
been  the  subject  of  an  exception  to  the  charge  of  the  court,  when  in- 
structing the  jury  as  to  the  law  of  the  case. 

So  far,  then,  as  questions  of  law  are  decided  during  the  progress  of 
the  trial,  the  party  dissatisfied  with  the  decision  must  except  when  the 
decision  is  made,  or  he  will  be  deemed  to  have  waived  his  right  to  ex- 
cept. And  so  far  as  the  final  decision  made  by  the  court  or  referee, 
after  the  trial  is  closed,  involves  matters  of  law,  the  party  dissatisfied 
must  take  his  exceptions  to  such  matters  within  the  time  prescribed, 
or  he  will  be  deemed  tp  have  acquiesced  in  the  decision. 

As  to  the  mode  of  proceeding,  when  a  party  desires  to  except  in 
such  cases,  if  the  question  which  the  party  desires  to  present  for  re- 
view upon  appeal  sufficiently  appears  upon  the  record,  without  a  state- 
ment of  the  evidence,  it  will  be  enough  for  the  party  to  draw  up  his 
exceptions  to  the  decision,  and  serve  them  upon  the  adverse  party 
within  the  time  prescribed,  or  such  further  time  as  may  be  allowed  for 
that  purpose  under  section  405  of  the  Code. 

Generally,  it  will  be  found  necessary,  in  order  to  present  intelligibly 
the  questions  of  law  which  the  party  appealing  seeks  to  have  review- 
ed, to  make  a  case  containing  at  least  a  portion  of  the  evidence ;  and 
if  exceptions  have  been  taken  while  the  trial  was  in  progress,  these, 
too,  should  be  inserted  in  the  case.  Supreme  Ct.,  Gen.  T.,  1856, 
Tremain  a.  Rider,  13  How.  Pr.  R.,  148. 
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2.  On  the  trial  of  a  cause,  the  defendant  objected  to  the  competency  of 
a  witness  offered  by  plaintiff,  and  the  objection  was  considered  and 
overruled,  but  no  exception,  if  any  was  taken,  was  noted  in  the  judge's 
minutes. 

Held,  on  settlement  of  a  case  made  by  defendant  on  appeal — 
1.  That  it  was  not  necessary  in  order  to  entitle  him  to  review  the 
ruling  of  the  court,  that  he  should  procure  the  exception  to  be  formal- 
ly noted  in  the  minutes. 

2.  That  the  affirmative  testimony  of  witnesses  that  an  exception  was 
actually  taken,  would  outweigh  the  negative  testimony  of  an  equal 
number  who  testified  that  they  were  present  at  the  trial,  and  that  no 
exception  was  taken.  Sanger  a.  Vail,  Ante,  217. 

3.  Whether  exceptions  can  be  taken  to  the  finding  of  the  court  in  case 
of  trial  without  a  jury,  when  the  party  excepting  did  not  appear  upon 
such  trial — Query?     Burger  a.  Baker,  Ante,  11. 

APPEAL,  4. 

EXECUTION. 

1.  The  principle  to  be  deduced  from  the  cases  and  statutes  upon  the 
abatement  or  continuance  of  actions  by  the  death  of  a  party  is,  that  the 
execution,  or  that  which  stands  in  place  of  it,  must  conform  to  the 
record,  and  must  be  by  and  against  parties  in  existence,  and  that  the 
record  also  must  be  by  and  against  such  parties.     (2  Rev.  Stats.,  306, 
307,  §§  2-11 ;  2  Ib.,  184,  §  113,  <fec.;    Code,  §  121,  Center  a.  Billing- 
hurst,  1   Cow.,  33;  Woodcock  a.   Bennett,   1   Ib-,  711;  Bennett  a. 
Davis,  3  Ib.,  68  ;  Griswold  a.  Stewart,  4  Ib.,  457.)     Supreme  Ct.,  Sp. 
T^  1855,  Gerry  a.  Post,  13  How.  Pr.  R.,  118. 

2.  Where  a  sheriff  receives  money  in  payment  of  an  execution  at  the 
suit  of  A.  against  B.,  he  may  levy  on  the  money  so  in  his  hands  under 
an  execution  against  A.    (Disapproving  of  Turner  a.  Fendall,  1  Cranch., 
117  ;   and  see  Dubois  a.  Dubois,  6  Cow.,  494;  Williams  a.  Rogers,  5 
Johns.,  163;  and  Wheeler  a.  Smith,  11  Barb.,  345.)     Supreme  Ct^ 
Sp.  7*,  1856,  Muscott  a.  Wool  worth,  13  How.  Pr.  R.,  336. 

8.  A  levy  of  execution  upon  sufficient  personal  property  is  not  per  se  a 
satisfaction  of  the  judgment.  And  although  a  constable,  holding  an 
execution  issued  upon  a  justice's  judgment,  has  levied  upon  sufficient 
property  to  satisfy  it,  he  may  levy  upon  other  property  at  a  subsequent 
time,  and  sell  it,  without  making  himself  liable  as  a  trespasser.  1856, 
Denvrey  o.  Fox,  22  Barb^  522. 

4.  When  the  facto  constituting  the  right  to  arrest  the  defendant  are 
necessarily  apparent  upon  the  record,  leave  of  the  court  to  issue  an 
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execution   against   the   person   is   not   necessary.     Alden   a.  Sarson, 
Ante,  102. 

5.  But,  where — as  in  case  of  an  action  for  moneys  received  in  a  fiduciary 
capacity — the  breach  of  trust  rendering  the  defendant  liable  to  arrest  is 
extraneous  to  the  cause  of  action,  leave  must  be  obtained.     Ib. 

6.  There  is  nothing  in  the  provisions  of  the  Code  to  warrant  the  issuing 
of  execution  in  any  case  after  five  years  from  the  entry  of  judgment, 
without  leave  of  court.     (Swift  a.  Flanagan,  12  How.  Pr.  R.,  438  ; 
Currie  a.  Noyes,  1  C.  R.,  U.  S^  198.     Disapproving  of  Pierce  a.  Crane, 
4  How.  Pr.  R.,  257 ;  and  Smith  a.  Van  Deusen,  9  Ib.,  245.)  Supreme 
Ct.,  Sp.  T.,  1856,  Sacia  a.  Nestle,  13  How.  Pr.  R.,  572. 

7.  It  seems  that,  irrespective  of  the  provisions  of  the  Code,  as  a  general 
rule,  no  party,  after  a  lapse  of  over  ten  years  from  the  issuing  of  a 
previous  execution,  should  be  allowed  to  issue  a  second  execution  with- 
out leave  of  the  court,  obtained  on  notice  to  the  adverse  party,  and 
upon  affidavit  that  the  judgment  remains  unsatisfied.     Ib. 

8.  When  leave  to  issue  execution  may  be  granted  after  expiration   of 
twenty  years.     Kennedy  a.  Mills,  Ante,  132. 

9.  Debtor  charged  in  execution  may,  in  certain  cases,  be  discharged  by 
notice  given  to  the  sheriff  by  the  creditor,  and  thereupon  the  latter 
may  have  the  same  civil  remedies  to  enforce  the  judgment  as  if  execu- 
tion against  the  person  had  not  issued.      2  Rev.  Stats.,  34,  §  17,  as 
amended,  Laws  q/"1857,  ch.  427,  §  1,  Pub.  Acts,  181. 

10.  No  property  to  be  exempt  from  levy  and  sale  on  execution,  on  a 
judgment  for  a  demand  accruing  for  work  and  labor  performed  in  a 
family  as  a  domestic  to  an  amount  not  exceeding  fifty  dollars.     Laws 
of  1857,  ch.  303,  §  1. 

11.  Execution  of  sentence  on  conviction  in  court  of  special  sessions  shall 
be  suspended  when  party  notifies  magistrate  of  his  intention  to  appeal, 
and  offers  to  give  certain  recognizance.     Laws  of  1857,  ch.  769,  §  7, 
Pub.  Acts,  69. 

12.  And  if  imprisoned,  such  party  shall  be  entitled  to  discharge.    Ib.,  §8. 

COMPLAINT,  6;  JUSTICES'  COURT,  tit.  Execution. 

EXECUTORS  AND  ADMINISTRATORS. 
CAUSE  OF  ACTION,  10. 

EXTENSION  OF  TIME. 

Where  summons  is  served  by  publication  and  mailing,  an  appearance 
and  demand  of  a  copy  of  complaint  does  not  entitle  the  defend- 
ant to  twenty  days  after  the  service  of  a  copy  as  demanded,  where 
in  to  answer :  his  time  to  answer  expires  within  twenty  days  after 
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publication.  On  application  to  a  judge  he  might  obtain  further  time 
to  answer,  and  if  to  the  court,  also  an  order  to  have  a  copy  of  the  com- 
plaint delivered  to  him.  Supreme  Ct.,  1st  Dist.,  Sp.  T.,  1855,  Mac- 
kay  a.  Laidlaw,  13  How.  Pr.  R.,  129. 

CORPORATION,  2,  3. 

FORECLOSURE. 

1.  The  holder  of  a  mortgage  on  real  property  foreclosed  upon  default, 
and  obtained  the  usual  decree.     By  his  consent  and  approbation,  the 
mortgagor  conveyed  the  premises  to  a  third  party  in  trust  to  sell  it  in 
a  manner  pointed  out  by  a  declaration  of  trust,  and  to  apply  the  pro- 
ceeds in  payment  of  the  decree.     The  trustee  not  having  sold  the  prop- 
erty, or  executed  the  trust,  the  holder  of  the  mortgage  proceeded  to 
advertise  the  property  for  sale  under  and  by  virtue  of  the  decree. 
Upon  the  mortgagor's  complaint  against  the  holder  of  the  mortgage 
and  the  trustee,  the  former  was  enjoined  from  enforcing  his  decree. 

Held,  on  motion  to  dissolve  the  injunction,  that  the  trust  arrange- 
ment sanctioned  by  the  holder  of  the  mortgage  was  a  new  contract, 
entered  into  by  him,  which,  so  far  as  it  differed  from  the  former  one, 
defined  and  established  by  his  decree,  superseded  and  controlled  it ; 
and  the  motion  was  denied.  Supreme  Ct.,  Sp.  T.,  1855,  Van  Wage- 
nen  a.  La  Farge,  13  How.  Pr.  R.,  16. 

2.  On  the  foreclosure  of  a  mortgage  by  advertisement  under  the  provis- 
ions of  part  3,  chapter  8,  title  15,  of  the  Revised  Statutes,  a  copy  of 
the  notice  directed  by  the  act  of  1842  (Laws  c/1842,  §  5,  subd.  2  ; 
2  Rev.  Stats.,  4  ed^  778,  §  3,  subd.  2),  to  be  affixed  to  the  door  of  the 
county  court-house,  must  also  be  delivered  to  the  clerk  of  the  county 
in  which  the  mortgaged  premises  lie  ; — who  shall  affix  the  same  in  a 
book  to  be  kept  for  that  purpose,  entered  in  an  index,  &c.     Laws  of 
1842,  ch.  277,  §  5,  subd.  2,  as  amended ;  Laws  0/1857,  ch.  308,  §  1. 

An  affidavit  of  the  affixing  a  copy  of  such  notice  in  the  said  books 
so  to  be  provided  and  kept  by  the  clerk  pursuant  to  the  first  section 
of  this  act,  may  be  made  by  the  county  clerk,  or  by  any  other  person 
who  saw  such  notice  so  affixed  during  the  time  required.  2  Rev.  Stats., 
4  ed^  779,  §  10,  as  amended  ;  Laws  0/1857,  ch.  308,  §  2,  Pub.  Acts,  49. 

REFERENCE,  11,  12, 13,  14,  15,  16. 

FOREIGN  CORPORATION. 

1.  Although,  by  section  427  of  the  Code,  it  is  essential  to  the  jurisdiction 
of  a  court  of  this  State  over  a  foreign  corporation,  that  either  the 
plaintiff  should  be  a  resident  of  this  State,  or  the  cause  of  action  should 
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have  arisen,  or  the  subject  of  the  action  should  be  situated  within  it, 
yet  it  is  not  necessary,  to  the  validity  of  proceedings  against  a  foreign 
corporation,  that  proof  of  either  of  these  facts  should  have  been  made 
previous  to  the  commencement  of  proceedings.  Bates  a.  The  New 
Orleans,  Jackson,  <fe  Great  Northern  R.  R.  Co.  Ante,  72. 
2.  It  is  sufficient  if  a  state  of  facts  which  sustains  the  jurisdiction,  is  made 
to  appear  upon  motion  to  set  the  proceedings  aside.  Ib. 

FOREIGN  LAWS. 
EVIDENCE,  tit.  Presumptions. 

FORMS. 

1.  Complaint — in  action  to  recover  possession  of  real  property.     Walter 
a.  Lockwood,  Ante,  309. 

2.  Complaint — in  action  on  promissory  note.     Lee  a.  Ainslie,  Ante,  464. 

3.  Order — confirming  referee's  report,  on  assessment  of  defendant's  dam- 
ages sustained  by  reason  of  an  injunction.  Willett  a.  Scovil,  Ante,  405. 

FRAUD. 

1.  Defendant  discharged  from  arrest ;  on  the  ground  that  the  allegations 
of  the  plaintiff's  affidavit,  on  which  alone  the  arrest  was  ordered,  were 
insufficient  to  establish  an  intent  on  the  part  of  defendant  to  defraud 
his  creditors.     Hathorn  a.  Hall,  Ante,  227. 

2.  What  circumstances  amount  to  a  disposal  of  property  with  intent  to 
defraud  creditors.     McButt  a.  Hirsch,  Ante,  441. 

GUARDIAN  AD  LITEM. 

1.  A  guardian  ad  litem  to  prosecute  or  defend  for  an  infant  in  a  partition 
suit,  cannot  be  appointed  by  a  judge  of  the  court,  or  a  county  judge, 
as  in  ordinary  actions,  but  must  be  appointed  by  the  court.     Supreme 
Ct.,  Sp.  T.,  1856,  Lyle  a.  Smith,  13  How.  Pr.  R.,  104. 

2.  It  is  the  right  and  the  duty  of  the  court,  in  appointing  a  guardian  ad 
litem  for  an  infant  plaintiff,  to  insist  that  he  be  a  competent  and  re- 
sponsible person.     A  person  who  is  beyond  the  reach  of  the  process  of 
attachment,  however  competent  or  well  qualified  in  other  respects, 
ought  not  to  be  appointed,  and  if  such  has  been  appointed,  the  plain- 
tiff's proceedings  will,  upon  defendant's  motion,  be  stayed  until  the 
guardian  shall  give  security  for  the  costs  which  may  be  adjudged 
against  the  infant  plaintiffs,  or  a  competent  and  responsible  person, 
who  is  a  resident  of  the  State,  shall  be  substituted  in  his  place.     Su- 
preme Ct^  Sp.  T.,  1856,  TenBroeck  a.  Reynolds,  13  How.Pr.  ^462. 
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Of  the  jurisdiction  of  a  justice  of  the  Supreme  Court  to  make  an  order 
that  the  care  and  custody  of  an  infant  child  be  committed  to  a  peti- 
tioner for  it ;  and  of  the  proper  mode  of  proceeding  to  procure  such 
order.  Supreme  Ct.,  at  Chambers,  1 856,  The  People  on  rel.  Wilcox 
a.  Wilcox,  22  £arb^  178. 

COMPLAINT,  18  ;  NOTICE,  5. 

INJUNCTION. 

1.  A  temporary  injunction  should  not  be  granted  without  the  usual  no- 
tice of  motion  to  the  adverse  party,  except  a  pressing  necessity  is 
shown.     Androvette  a.  Bowne,  Ante,  440. 

2.  An  injunction  will  lie,  at  the  suit  of  one,  against  another,  his  former 
copartner,  restraining  the  continuance  of  the  use  of  the  signs  contain- 
ing the  old  firm  name  without  sufficient  alterations  or  additions  to 
give  distinct  notice  of  a  change  in  the  firm.     Peterson  a.  Humphrey, 
Ante,  394. 

3.  The  absolute  refusal  of  the  defendant,  before  suit  brought,  to  remove 
such  signs,  exonerates  the  plaintiff  from  any  obligation  to  offer  to  con- 
tribute to  the  expense  of  the  removal,  or  to  allow  reasonable  time 
therefor.     Ib. 

4.  An  injunction  can  only  be  granted  upon  showing  that  defendant  is 
about  to  do  some  specific  act  in  violation  of  plaintiff's  rights.     Lewis 
a.  Oliver,  Ante,  121. 

5.  Where  an  action  of  quo  warranto  is  brought  to  test,  not  the  validity 
of  the  office,  but  the  title  of  the  defendant  to  hold  and  exercise  it,  a 
preliminary  injunction  restraining  the  defendant,  pending  the  suit,  from 
exercising  the  office,  cannot  be  granted.     The  People  on  rel.  Wood  a. 
Draper,  Ante,  333. 

6.  In  what  cases  and  upon  what  principles  a  court  of  equity  will  grant 
plaintiff  an  injunction  to  protect  him  in  the  use  of  a  trade-mark.     Fet- 
ridge  o.  Wells,  Ante,  144;  Samuel  a.  Berger,  Ante,  88. 

7.  An  injunction  should  not  be  granted  at  the  commencement  of  a  suit 
brought  to  enjoin  the  defendant  from  the  use  of  plaintiffs  trade-mark, 
unless  the  legal  right  of  plaintiff  and  the  violation  of  it  1>y  defendant 
are  very  clear.     Fetridge  a.  Merchant,  Ante,  156. 

8.  Where  it  appears,  in  an  action  to  restrain  an  infringement  of  plaintiff's 
trade-mark,  that  defendant  has  deliberately,  and  without  any  previous 
connection  with  the  particular  business,  adopted  the  emblems  and  ap- 
pellations employed  by  plaintiff,  simply  to  break  in  upon  the  trade  and 
profit  of  the  latter,  an  injunction  should  be  granted,  notwithstanding 
Voi.  IV.— 84 
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that  it  may  appear  to  the  court  that  the  trade-mark  claimed  by  plain- 
tiff was  intended  and  calculated  to  deceive  the  public.  The  public,  in 
such  case,  should  be  left  to  its  own  guardianship.  Fetridge  a.  Mer- 
chant, Ante,  156. 

9.  Equity  will  not  interfere  to  protect  a  party  in  the  use  of  a  trade- 
mark, where  the  name  or  phrase  claimed  as  such  is  intended  and  cal- 
culated to  deceive  the  public.     Fetridge  a.  Wells,  Ante,  144. 

10.  An  injunction  will  not  lie  at  the  suit  of  a  freeholder  and  tax-payer  of 
a  municipal  corporation  to  enjoin  a  person  about  to  act  as  alderman 
and  to  vote  upon  questions  affecting  the  property  of  plaintiff,  although 
he  is  without  any  lawful  authority  so  to  do.     Lewis  a.  Oliver,  Ante,  121. 

11.  The  fact  that  a  contractor  employed  by  a  municipal  corporation  to 
make  improvements — e.  g.,  to  pave  a  street — is  proceeding  in  violation 
of  his  contract,  does  not  entitle  an  owner  of  real  estate  affected  by  the 
improvement,  to  an  injunction  to  restrain  the  contractor  from  proceed- 
ing unless  in  accordance  with  the  contract.     McCafferty  a.  McCabe, 
Ante,  57. 

12.  The  Supreme  Court  will  grant  its  aid  to  restrain  by  injunction  the 
imposition  of  any  tax  or  burden  upon  the  tax-payers  of  a  municipal 
corporation  contrary  to  law,  on  a  complaint  filed  by  any  tax-payer  on 
his  own  behalf  as  well  as  on  behalf  of  others  similarly  interested  ;  and 
it  will  grant  like  relief  at  the  suit  of  a  corporator  having  an  interest  in 
the  corporate  property,  on  a  similar  complaint  showing  an  illegal  di- 
version or  application  of  the  corporate  property. 

The  cases  upon  this  subject  reviewed.     Wood  a.  Draper,  Ante,  322. 

13.  In  what  cases  an  injunction  will  lie  at  the  suit  of  one  who  stands  in 
the  position  of  employer  against  one  who  stands  in  the  relation  to  him 
of  employee,  under  a  contract  for  exclusive  services,  to  restrain  the  lat- 
ter from  rendering  such  services  to  others, —  Query?     Fredricks  a. 
Mayer,  13  How.  Pr.  JR.,  566. 

14.  An  injunction  will  be  granted  to  prevent  and  restrain  a  nuisance  at 
the  instance  of  any  private  individual  who  sustains  a  special  injury 
from  it.     Supreme  Ct.,  Sp.  71,  1856,  Penniman  a.  The  New  York 
Balance  Company,  13  How.  Pr.  R^  40. 

15.  The  defendant  had  covenanted  with  the  plaintiff  not  to  carry  on  a 
certain  business  in  a  certain  village  for  one  year,  under  the  penalty  of 
the  payment  to  the  plaintiff  of  one  hundred  dollars,  and  the  plaintiff 
sued  to  enjoin  the  defendant  from  an  attempted  breach. 

Held,  1.  That  the  damages  being  liquidated,  and  the  plaintiff  having 
a  perfect  legal  remedy,  he  was  not  entitled  to  an  injunction  to  restrain 
the  defendant  from  violating  the  covenant,  although  the  defendant  were 
insolvent. 
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2.  Upon  vacating  the  temporary  injunction,  leave  was  given  the 
plaintiff  to  amend  his  summons  and  complaint  to  pray  for  judgment 
for  $100  damages.  Supreme  Ct.,  Sp.  T.,  1856,  Vincent  a.  King,  13 
How  Pr.  R.,  234. 

16.  An  injunction  can  only  be  granted  where  it  appears  by  the  complaint 
that  the  plaintiff  is  entitled  to  the  relief  demanded,  <fcc.,  and  it  is  ob- 
vious that  where  there  is  no  complaint  it  cannot  appear  by  the  com- 
plaint that  the  plaintiff  is  entitled  to  the  relief  demanded.     Supreme 
Ct.,  Sp.  T~,  1856,  Morgan  a.  Quackenbush,  22  Barb.,  72. 

Where,  however,  an  action  was  commenced  by  the  service  of  a  summons, 
unaccompanied  by  a  complaint,  and  an  injunction  was  applied  for  upon 
an  instrument  drawn  up  in  the  usual  form  of  an  affidavit,  and  present- 
ed as  such,  but  which  contained  all  the  ingredients  of  a  complaint,  as 
prescribed  by  section  142  of  the  Code, — the  title  of  the  cause  specify- 
ing the  name  of  the  court  and  that  of  the  county  where  the  plaintiff 
proposed  to  try  the  action,  and  the  names  of  the  parties, — the  facts  re- 
lied upon  by  the  plaintiff  as  constituting  his  cause  of  action, — and  a 
demand  of  the  relief  to  which  he  supposed  himself  to  be  entitled, — 
Held,  that  as  this  instrument  contained  every  thing  essential  to  consti- 
tute a  complaint,  the  form  in  which  it  was  presented  furnished  no 
ground  of  objection,  and  that  an  injunction  might  be  granted  if  the 
plaintiff  was  entitled  to  it  upon  the  merits.  Ib. 

17.  Where,  after  the  general  term  have  reversed  a  judgment  of  the  special 
term  granting  an  injunction,  they  make  an  order  continuing  the  in- 
junction until  the  decision  of  the  Court  of  Appeals  upon  an  appeal 
taken  from  their  decision,  such  order  is  in  effect  a  new  injunction  ;  and 
a  new  undertaking  must  be  given  accordingly.     The  sureties  upon  the 
undertaking  given  upon  the  original  injunction  cannot  be  held  liable 
for  damages  resulting  from  its  continuance.     The  Town  of  Guilford  o. 
Cornell,  Ante,  220. 

CAUSE  OF  ACTION,  19  ;  DAMAGES,  6;  FORECLOSURE,  1. 

JOINDER  OF  ACTIONS. 

A  claim  for  damages  for  a  violation  of  an  agreement  to  furnish  paper  for 
the  printing  of  a  work,  and  to  print  and  bind  the  work,  may  be  joined 
in  the  same  complaint  with  a  claim  for  damages  for  injuries  received 
by  the  stereotype  plates  of  the  same  work,  while  in  defendant's  posses- 
sion for  use  in  such  printing;  on  the  ground  that  the  two  causes  of 
action  arose  out  of  the  same  transaction.  Badger  a.  Benedict,  Ante,  176. 

JUDGMENT  AND  DECREE. 
1.  An  award  to  a  mortgagee  by  name,  for  the  amount  of  his  mortgage, 
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made  in  the  proceedings  under  the  Central  Park  Act  of  1853,  having 
been  duly  confirmed,  is  in  law  a  special  judgment,  merging  the  mort- 
gage, and  is  to  be  enforced  as  a  special  judgment. 

Although  such  award  is  by  terms  of  the  act  payable  immediately, 
an  action  will  not  lie  upon  it  until  after  application  to  the  Common 
Council  for  payment.  Supreme  Ct.,  Sp.  T.,  1856,  Shepard  a.  The 
Mayor,  &c.,  of  New  York.  13  How.  Pr.  R.,  286. 

2.  Void  judgments  and  decisions  are  as  no  judgments  and  decisions  as  to 
any  party  thereto  who  chooses  so  to  consider  them.     Supreme  Ct.,  Sp. 
T.,  1856,  The  People  on  rel.  Wait  a.  Eggleston,  13  How.  Pr.  R,  123. 

3.  Although  no  reply  is  interposed  to  a  counter-claim,  it  does  not  follow 
that  final  judgment  must  be  given  for  the  defendant,  though  the 
ainouat  of  it  exceeds  the  amount  due  to  the  plaintiff  on  the  cause  of 
action  stated  in  his  complaint.     If  the  counter-claim  spread  upon  the 
record  is  not  a  legal  defence  to  the  action  according  to  the  provision 
of  the  Code,  or,  in  other  words,  if  it  consists  of  facts  which  are  insuffi- 
cient to  bar  a  recovery  by  the  plaintiff,  or  to  affect  the  amount  of  such 
recovery,  then  the  plaintiff  should  have  judgment,  notwithstanding  the 
allegations  of  facts  constituting  it  are  admitted  to  be  true,  by  a  failure 
to  reply  to  them,  or  that  on  being  put  at  issue,  they  are  found  by  a 
jury  in  favor  of  the  defendant. 

A  defendant  cannot  recover  upon  a  counter-claim  setting  up  a  note  made 
by  the  plaintiff,  and  coming  into  the  possession  and  ownership  of 
the  defendant  after  the  action  was  commenced,  although  the  plaintiff 
did  not  deny  the  counter-claim.  N.  Y.  Superior  Ct^  Sp.  T.,  1856, 
Van  Valen  a.  Lapham,  13  How.  Pr.  R.,  240. 

4.  As  against  a  non-answering  defendant  in  foreclosure,  it  is  irregular  to 
combine  in  one  reference  the  inquiry  as  to  the  amount  due,  with  the 
trial  of  issues  between  the  plaintiff  and  other  defendants,  and  to  enter 
judgment  as  of  course  upon  the  report,  without  application  to  the  court 
for  judgment  against  the  non-answering  defendant.     Cram  a.  Brad- 
ford, Ante,  193. 

5.  Where  a  number  of  defendants  are  sued  upon  a  joint  liability,  and 
some  defend  while  one  fails  to  answer,  the  defence  put  in  prevents  the 
plaintiff  from  taking  any  judgment  against  either  of  the  defendants, 
until  it  has  been  disposed  of  on  a  trial.     Catlin  a.  Latson,  Ante,  248. 

6.  The  former  practice  in  England  and  in  this  State,  in  respect  to  the  en- 
try of  interlocutory  judgment  against  a  defendant  making  default  to 
plead,  pending  the  trial  of  the  issue  against  his  co-defendant, — re- 
viewed.    Ib. 

7.  It  is  not  necessary  to  the  regularity  of  a  judgment  against  joint  debt- 
ors, some  of  whom  have  answered  and  the  others  have  not,  that  the 
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judgment-roll  should  contain  an  affidavit  of  no  answer  as  resptScts  the 
latter.  The  provision  of  section  246  of  the  Code,  relative  to  such 
affidavit,  does  not  embrace  such  a  judgment.  Ib. 

8.  Records  of  judgment  in  actions  commenced  by  publication  under  sec- 
tion 135  of  the  Code,  should  show  jurisdiction  upon  their  face.    They 
are  in  the  nature  of  special  proceedings,  and  nothing  can  be  intended 
in  their  favor  on  the  point-  of  jurisdiction.     (Thatcher  a.  Powell,  6 

Wheat^  127.)  Supreme  Ct.,  Sp.  T.,  1856,  Hallett  a.  Righters,  13 
How.  Pr.  R.,  43. 

9.  An  action  was  commenced  by  service  by  publication,  under  an  order 
pursuant  to  section  135  of  the  Code,  against  non-resident  defendants 
having  property  in  this  State,  and  the  judgment-roll,  entered  as  upon 
default,  contained  an  affidavit  of  publication,  by  which  it  appeared 
that  the  first  of  the  six  weeks'  publication  was  made  before  the  grant- 
ing of  the  order  for  publication,  but  contained  no  proof  of  service  by 
mail,  nor  the  affidavit  upon  which  the  order  for  publication  was  grant- 
ed, and  no  proof  of  -the  examination  of  plaintiff  as  to  his  debt. 

Held,  on  motion  more  than  one  year  after  judgment, — 1.  That  there 
was  no  sufficient  publication. 

2.  That  the  affidavit  upon  which  the  order  for  publication  was 
granted  should  have  been  filed  also. 

3.  That  the  clerk  had  no  authority  to  enter  judgment  where  sum- 
mons had  not  been  personally  served,  except  upon  special  order  for 
judgment  by  the  court.     Supreme  C7.,  Sp.  T.t  1856,  Hallett  a.  Right- 
ers. 13  How.  Pr.  R^  43. 

10.  IIow  far  a  purchaser  of  land  pending  a  suit  is  bound  by  the  decree. 
1856,  Harrington  a.  Slade,  22  £arb.,  161. 

11.  The  provisions  of  the  Constitution  of  the  United  States,  and  of  the 
Act  of  Congress  of  May  26,  1790,  require  that  the  same  faith  and 
credit  shall  be  given  to  a  judicial  record,  in  all  the  States  of  the  Union, 
as  by  law  or  usage  such  record  possesses  in  the  State  where  the  judg- 
ment was  rendered.     Black's  Case,  Ante,  162. 

12.  To  entitle  the  judgment  of  a  court  of  a  sister  State  to  full  faith  and 
credit  in  this  State,  the  court  in  which  it  was  rendered  must  have  had 
jurisdiction  of  the  person,  and  of  the  subject-matter.     Ib. 

13.  No  one  can  be  personally  bound  by  judicial  proceedings  without  ex- 
press or  constructive  notice.     Ib. 

14.  It  is  competent  for  a  party  against  whom  a  judgment  of  another 
State  is  produced,  to  show  that  he  had  no  notice,  actual  or  construc- 
tive, of  the  suit  in  which  such  judgment  was  rendered.     Ib: 

15.  Under  the  provisions  of  the  Code,  as  well  as  uuder  the  Revised 
Statutes,  the  date  and  order  of  a  judgment-lien  is  merely  a  question 
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of  time,  depending  on  the  day  and  hour  when  the  judgment  was  dock- 
eted. A  judgment  creates  no  lien  until  docketed,  and  therefore  no 
question  of  notice  or  contest  can  arise  between  a  creditor  holding  a 
judgment  not  docketed  and  a  party  having  a  specific  lien  by  mortgage 
or  any  conveyance  of  title.  (Buchan  a.  Suraner,  2  Barb.,  Ch.  R.,  165, 
193.)  Supreme  Ct.,  Sp.  T^  1856,  Blydenburgh  a.  Northrop,  13 
How.  Pr.  R.,  289. 

16.  In  the  distribution  of  estates  in  the  Surrogate's  Court,  judgments 
against  the  decedent  are  entitled  to  preference  in  the  order  of  their 
priority,  notwithstanding  that  some  of  them  have  never  been  docketed 
in  the  clerk's  office  of  the  county.     Hamed's  Case,  Ante,  270. 

17.  The  preference  given  to  judgments  in  the  order  of  their  dates  is 
wholly  independent  of  the  question  whether  they  are  liens  on  the  real 
estate  or  not;    while  the  effect  of  docketing  the  judgment  in  the 
county  clerk's  office  is  only  to  make  it  such  a  lien.     Ib. 

18.  The  utmost  that  the  court  can  do  where  a  judgment  appealed  from 
is  held  to  be  too  small  is  to  direct  a  new  trial,  unless  the  party  against 
whom  such  judgment  is  rendered  consent  that  it  be  increased.     Mur- 
phy a.  Long,  Ante,  476. 

19.  A  confession  of  judgment  upon  a  statement  setting  forth  no  other 
facts  than  the  defendant's  indebtedness  upon  a  promissory  note,  is  not 
authorized  by  the  Code,  and  invalid.     Supreme  Ct.,  Sp.  T.,  1855, 
Jphnston  a.  Fellerman,   13  How.  Pr.  R.,  21 ;  Bonnell  a.  Henry,  13 
Ib^  142. 

20.  Such  a  judgment  is  not  merely  irregular ;  and  may  be  set  aside  upon 
motion  of  a  judgment  creditor  more   than  a  year  after  its  entry. 
(Chappell  a.  Chappell,   2  Kern.,  215  ;  Manufacturers'  &  Mechanics' 
Bank,  a.  Boyd,  3  Den.,  257;  Dedericks  a.  Richly,  19  Wend.,  108.) 
Supreme  Ct.,  Sp.  T.,  Bonnell  a.  Henry,  13  Ib.,  142. 

21.  The  statement  for  judgment  upon  confession  need  not  be  as  "special 
and  precise  as  a  bill  of  particulars,"  as  was  required  under  the  act  of 
1818 ;  but  it  must  state  not  merely  the  indebtedness,  but  the  facts  out 
of  which  the  indebtedness  arose,  with  sufficient  fulness  to  point  the 
creditors  of  the  defendant  to  the  precise  transaction  or  transactions  out 
of  which  it  arose,  to  enable  them  to  inquire  into  its  truth,  and  to  con- 
fine the  defendant  and  the  creditor  to  whom  the  judgment  should  be 
confessed,  to  the  particular  matter  set  forth  as  the  foundation  of  the 
judgment  if  its  good  faith  should  be  questioned. 

A  confession  upon  goods  sold  should  state  the  times  and  places  of 
sales,  the  nature  of  the  goods,  the  amount,  the  term  of  credit,  if  any, 
and  payments,  if  any. 
A  judgment  entered  upon  a  statement  showing  that  "the  above  indebted- 
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ness  arose  on  account  for  goods,  wares,  and  merchandise  and  prop- 
erty sold  and  delivered  to  me  by  the  plaintiffs,  for  which  I  have  not 
paid ;  and  the  sum  above  confessed  is  justly  due  to  the  plaintiffs,  with- 
out any  fraud  whatever  t"  or  a  judgment  entered  upon  a  statement  dated 
the  14th  of  December,  showing  that  "the  above  indebtedness  arose  on 
account  for  goods,  wares,  and  merchandise  sold  and  delivered  by  said 
plaintiff  to  me  since  the  first  day  of  January,  1855  ;  and  the  sum  above 
confessed  is  justly  due  to  the  said  plaintiff,  without  any  fraud  what- 
ever,"— set  aside  as  upon  insufficient  statements,  upon  motion  of  a 
judgment  creditor  of  the  defendant.  Supreme  Ct.,  Sp.  T.,  1856,  Gan- 
dal  a.  Finn,  13  How.  Pr.  R.,  418. 

22.  In  a  statement  for  judgment  by  confession  upon  notes  for  endorse- 
ments, for  goods  sold,  and  for  money  paid,  the  amount  of  the  notes 
and  the  nature  and  origin  of  the  indebtedness  out  of  which  they  arose, 
the  amount  of  the  liabilities  upon  endorsements,  the  amount  paid  and 
yet  to  be  paid  thereon,  the  amount  of  goods  sold,  and  the  amount  and 
circumstances  of  the  advances,  must  be  set  forth.    Supreme  Ct.,  Sp.  T^ 
1856,  Von  Beck  a.  Shuman,  13  How.  Pr.  R.,  472. 

23.  N.  having  confessed  judgment  to  D.,  which  judgment  was  not  dock- 
eted, subsequently  executed  a  mortgage  of  real  property  to  B.,  who  had 
notice  of  the  confession  of  judgment,  and  then  assigned  all  his  estate, 
real  and  personal,  to  D.     Some  time  afterwards  he  paid  B.  a  sum 
which,  as  appeared  upon  the  evidence,  was  derived  from  proceeds  of 
property  which  belonged  to  D.,  or  was  intended  to  pass  under  the  as- 
signment to  him,  which  sum  B.  applied  to  interest  due  upon  the  mort- 
gage upon  foreclosure  by  B., — 

Held,  1.  That  the  notice  of  an  undocketed  confession  was  no  notice 
of  any  lien. 

2.  That  D.  was  not  entitled  to  be  subrogated  to  the  lien  of  the  mort- 
gage to  the  amount  of  the  payment  made,  although  the  amount  of  the 

.  mortgage  and  other  encumbrances  considerably  exceeded  the  value  of 
the  property. 

3.  That  the  wife  of  N.,  she  not  having  joined  in  the  assignment,  was 
entitled  to  be  endowed  in  the  land,  subject  to  the  mortgage,  if  she  sur- 
vived her  husband  ;  and  one-third  of  the  surplus  proceeds  was  directed 
to  be  paid  in  and  invested  by  way  of  provision  for  the  inchoate  estate. 
Supreme  Ct.,  Sp.  T.,  1856,  Blydenburgh'  a.  Northrop,  13  How.  Pr. 
A,  289. 

24.  In  a  judgment  by  confession  under  the  old  practice  there  was  a 
judgment-roll  or  record,  made  by  the  suit  of  the  plaintiff,  the  confession 
of  the  defendant,  and  the  adjudication  of  the  court,  attested  by  the 
signature  of  the  proper  officer.     The  judgment  was  complete  in  itself, 
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as  an  act  and  a  record,  as  soon,  at  least,  as  it  was  filed.  But  now 
there  is  neither  a  suit  nor  an  adjudication,  nor  its  entry — nothing  but 
an  authority  to  the  clerk  to  render  and  enter  a  judgment.  Until  this 
officer  enters  and  records  the  adjudication  thus  authorized,  there  is  no 
judgment,  nothing  of  the  existence  of  which  a  notice  could  be  given  to 
a  subsequent  mortgagee  or  grantee.  There  is  not  only  no  lien,  because 
that  is,  in  all  respects,  the  creation  of  the  statute,  but  there  is  no  judg- 
ment at  all.  Ib.  • 
AMENDMENT,  7,  9,  10;  APPEAL;  ARREST,  5,  6;  CAUSE  OF  ACTION,  22; 
COMPLAINT,  15;  COSTS,  27. 

JUDICIAL  SALE. 

1.  Upon  a  judicial  sale  of  mortgaged  premises  the  biddings  were  spirited, 
and  the  property  finally  struck  off  for  $6850,  to  a  responsible  purcha- 
ser, and  the  auctioneer  commenced  the  sale  of  other  premises,  where- 
upon an  agent,  who  had  attended  to  bid  for  the  owner  of  a  life  estate 
in  the  reversion,  believing  the  sale  would  be  completed,  left  the  place 
of  sale  with  others.  The  purchaser,  under  a  mistake  as  to  the  time  of 
payment  of  the  ten  per  cent.,  was  found  not  ready  to  pay  it,  and  the 
premises  were  put  up  again,  and  sold  for  $6300  to  a  third  party. 
Upon  motion  to  set  aside  the  sale, — 

Held,  1.  That  notice  of  the  resale  should  have  been  given  by  ad- 
vertisement, or  notice  to  parties  interested,  or  that  the  auctioneer  should 
have  announced  as  soon  as  the  property  was  first  struck  down,  or  at 
all  events  before  he  began  to  sell  another  lot,  that  a  resale  would  take 
place  immediately,  if  the  purchaser  did  not  comply  with  the  terms  of 
sale ;  but  that  the  biddings  could  not  be  considered  as  having  been 
kept  open  after  the  sale  of  the  new  lot  was  commenced. 

2.  That  the  purchaser,  having  acted  fairly,  should  be  indemnified 
for  any  expense  he  had  incurred,  and  should  be  paid  the  costs  of  the 
motion,  and  his  disbursements,  and  counsel  fee  in  examining  the  title ; 
and  $100  for  indemnity  for  other  losses. 

3.  There  should  be  a  resale  if  the  moving  party  should  give  secu- 
rity that  on  the  resale  $6850  should  be  bid.     Supreme  Ct.,  Sp.  Tn 
1855,  Lents  a,  Craig,  13  How.  Pr.  R.,  72. 

2.  The  plaintiff  in  a  foreclosure  suit  sailed  from  Aspinwall  for  New 
York,  for  which  passage  eighteen  days  are  full  time,  and  the  vessel 
was  never  after  heard  from :  fifty-eight  days  after  his  sailing,  judg- 
ment was  entered  in  his  favor,  and  the  property  sold.  On  motion  of 
the  purchaser, — 

Held,  that  if  the  fact  of  the  plaintiff's  death  were  doubtful  the  pur- 
chaser must  be  discharged ; — that  the  fact  of  the  death  was  almost  cer- 
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tain,  and  in  that  event  the  law  was  clear,  that  the  judgment  and  sale 
were  void,  and  ordered  that  the  purchaser  be  discharged,  with  costs  of 
the  motion,  and  the  costs  and  counsel  fee  of  examining  the  title  to  be 
repaid  to  the  plaintiff  on  a  future  sale.  Supreme  Ct.,  Sp.  T.,  1855. 
Gerry  a.  Post,  13  How.  Pr.  R.,  118. 

3.  The  court  has  the  power  to  supervise  and  control  the  acts  of  a  referee, 
or  other  officer,  in  the  execution  of  its  process ;  and  where  a  referee 
selling  on  foreclosure  refused,  under  the  direction  of  the  plaintiff,  to 
sell  the  parcels  in  inverse  order  of  alienation,  or  to  delay  the  sale 
twenty  minutes  until  the  arrival  of  an  order  staying  proceedings,  which 
a  defendant  informed  the  referee  and  the  parties  he  had  obtained  that 
morning,  and  which,  with  the  papers  for  a  motion  for  directions  to 
the  referee,  he  expected  to  receive  in  that  time  by  a  train  then  due, — 
Held,  that  both  refusals  were  unreasonable,  and,  the  purchaser  consent- 
ing, the  sale  was  set  aside  and  a  resale  ordered.     Supreme  Ct.,  Sp. 
T.,  1855,  Gen.  T.,  1856,  Breese  a.  Busby,  13  How.  Pr.  R.,  485. 

4.  The  referee  selling  on  foreclosure  is  not  the  mere  servant  of  the  plain- 
tiff, but  an  officer  of  the  court,  having  a  discretion  and  a  duty  to  ex- 
ercise it     Ib. 

5.  The  purchaser  of  a  tract  of  land  containing  upwards  of  thirty  acres, 
gave  a  purchase-money  mortgage  upon  the  whole  tract,  describing  it 
as  a  single  lot  or  tract.     He  subsequently  cut  streets  through  it,  and 
laid  it  out  in  blocks  and  lots,  with  design  of  selling  it  for  village  or 
town  purposes,  and  caused  a  map  to  be  made  of  it,  and  sold  some  of 
the  lots  into  which  it  was  divided. 

Held,  affirming  an  order  denying  a  motion  made  after  judgment  of 
foreclosure  and  sale  to  require  the  sale  to  be  made  in  lots  according  to 
the  mortgagor's  maps, — that  the  mortgage  secured  to  the  mortgagee 
an  absolute  right  to  sell,  in  default  of  payment,  every  part  of  the 
mortgaged  premises ;  and  that  inasmuch  as  to  sell  in  parcels  by  the 
map  would  defeat  that  right  of  the  mortgagee,  so  far  as  those  parts  of 
the  land  laid  out  in  streets  were  concerned,  it  was  not  competent  to 
the  court  to  direct  a  sale  in  the  manner  desired.  Griswold  a.  Fowler, 
Ante,  238. 

6.  The  sale  of  separate  parcels  of  real  estate  together  as  one  parcel,  is 
always  sufficient  cause  for  setting  aside  the  sale.     Parties  interested 
have  a  right  to  expect  the  property  will  be  sold  in  the  usual  and  re- 
quired manner;  and  if  it  appears  that  the  property  has  been  sacri- 
ficed by  the  neglect  of  the  sheriff  to  comply  with  the  requirements  of 
the  law,  the  parties  injured  are  entitled  to  a  resale,  or  to  such  other 
relief  as  can  be  given,  without  injustice  to  bona  fide  purchasers  at  the 
sale.     (9  Paige,  259  ;  2  /6.,  339,  100  ;  26  Wend^  143  ;  3  Johns.  Ch., 
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424  ;  10  Paige,  243,  487  ;  6  Wend.,  522  ;  18  /&.,  611.)  Supreme  Ct., 
Sp.  T^  1856,  Ames  a.  Lockwood,  13  How.  Pr.  R.,  555. 

7.  The  fact  that  after  the  sheriff  had  given  a  promise  to  the  attorneys  of 
the  plaintiffs  in  an  execution,  that  he  would  give  them  notice  of  the 
time  of  sale  of  real  estate  under  it,  he  sold  without  giving  them  such 
notice,  at  a  great  sacrifice,  is  sufficient  cause  for  setting  aside  the  sale. 
(Collier  a.  Whipple,  13  Wend.,  224,  228,  230.)     Ib. 

8.  Under  the  practice  of  the  English  chancery  the  biddings  will   be 
opened  as  a  general  rule,  and  a  resale  ordered,  where  before  the  con- 
firmation of  the  sale  an  offer  is  made  of  an  advance  of  ten  per  cent, 
on  the  bid,  and  an  indemnity  to  the  purchaser; — except  that  a  resale 
will  not  be  ordered  where  the  advance  offered  is  less  than  £40. 

But  in  this  State  neither  before  nor  after  the  confirmation  of  the  re- 
port of  sale,  will  a  resale  be  ordered  upon  an  offer  of  an  increase  of 
price  alone.  Special  circumstances  must  in  all  cases  exist,  where  the 
sale  is  not  void,  to  justify  an  order  for  a  resale.  1856,  Lefevre  a.  Lar- 
away,  22  Barb.,  167. 

9.  Under  what  circumstances,  and  upon  what  terms,  a  resale  of  property 
sold  at  a  judicial  sale  will  be  ordered.     Ib. 

10.  Under  the  provisions  of  the  Revised  Statutes  (2   Rev.  Stats.,  545  ; 
c   and  see  1  Rev.  Laws,  374,  §§  5,  6),  prescribing  the  mode  in  which 

mortgaged  premises  shall  be  sold  by  virtue  of  a  power  contained  in  the 
mortgage,  the  sale,  in  order  to  bar  the  right  of  redemption,  must  be 
made  at  public  auction,  and  after  notice,  as  prescribed  by  the  statute, 
even  though  the  power  contained  in  the  mortgage  expressly  authorizes 
the  mortgagee  in  case  of  default,  to  sell  "  either  by  public  auction  or 
at  private  sale."  Lawrence  a.  The  Farmers'  Loan  &  Trust  Company, 
3  Kern.,  200. 

11.  The  sale  of  property  authorized  to  be  made  on  foreclosure  of  a  me- 
chanic's lien,  is  an  absolute  sale,  as  in  case  of  foreclosure  of  a  mort- 
gage, of  all  the  interest  of  the  owner.     Randolph  a.  Leary,  Ante,  205. 

12.  The  provisions  of  2  Revised  Statutes,  370,  allowing  a  right  of  re- 
demption on  the  sale  of  real  estate  by  virtue  of  an  execution,  are  inap- 
plicable to  sales  made  upon  the  foreclosure  of  a  mechanic's  lien.    Ib. 

ANSWER,  6;  EVIDENCE,  tit.  Records,  3  ;  MOTION  AND  ORDERS,  19. 

JURISDICTION. 

1.  On  the  trial  at  the  circuit  of  an  action  transferred  from  the  County 
Court  to  the  Supreme  Court,  pursuant  to  Laws  of  1847  (ch.  470,  §  31), 
the  counsel  for  plaintiff  stated  in  his  opening  that  the  action  was 
originally  commenced  in  a  justice's  court ; — that  the  defendants  put  in 
a  plea  of  title  before  the  justice,  and  gave  the  undertaking  required 


NEW-YOKE:  :  FEBRUARY— JULY,  issr.      539 


JURISDICTION. 


by  section  56  of  the  Code ; — that  thereupon  the  action  was  discontin- 
ued before  the  justice,  and  the  action  in  the  county  court  commenced 
pursuant  to  the  statute.  The  defendant  objected  to  any  further  pro- 
ceedings on  the  ground  that  these  jurisdictional  facts  did  not  appear 
by  the  summons  and  complaint  in  the  county  court.  The  objection 
was  sustained ;  and  an  application  made  by  plaintiff  to  be  allowed  to 
annex  the  pleadings  and  proceedings  in  the  justice's  court  to  the  plead- 
ings in  the  action  on  trial,  was  denied  on  the  ground  that  the  court, 
having  no  jurisdiction  of  the  action,  could  not  take  or  permit  any  step 
or  proceeding  therein. 

Held,  1.  That  as,  from  the  statement  of  facts  made  by  the  counsel 
for  plaintiff,  it  clearly  appeared  that  the  subject-matter  of  the  action 
was  or  might  have  been  within  the  jurisdiction  of  the  county  court, 
the  appearance  of  the  defendant  and  his  answering  without  objection 
to  the  jurisdiction,  should  have  been  deemed  in  that  stage  of  the  suit  a 
waiver  of  the  point  that  the  jurisdiction  should  appear  in  the  summons 
and  complaint,  and  an  admission  that  the  cause  was  within  the  juris- 
diction of  the  county  court.  Consent  could  not  confer  jurisdiction ; 
but  as  the  court  had  jurisdiction  of  the  subject-matter,  consent  could 
dispense  with  the  recitals  or  statements  in  the  pleadings  in  matters  of 
mere  form. 

2.  That  the  rule  that  the  jurisdiction  of  an  inferior  court  must  ap- 
pear upon  the  record,  did  not  necessarily  require  that  it  should  be  set 
out  in  the  complaint  and  summons  in  an  action  transferred  to  the 
county  court  from  a  justice's  court  upon  plea  of  title.  The  plaintiff  in 
such  case  has  the  right  to  file  with  the  clerk  of  the  county  the  sum- 
mons of  the  justice,  the  pleadings  before  him,  and  the  defendant's  un- 
dertaking, and  have  them  compose  a  part  of  the  judgment-roll ;  and 
on  a  judgment-roll  being  made  up  containing  all  the  papers  and  pro- 
ceedings from  the  commencement  of  the  suit  before  the  justice  to  the 
final  judgment  in  the  county  court,  no  court  of  review  could  say  that  the 
record  did  not  show  the  jurisdiction  of  the  county  court  upon  its  face. 

The  views  of  Welles,  J.,  upon  this  case,  reported  under  the  title  of 
The  Clyde  *  Rose  Plank  Road  Company  a.  Baker  (12  flow.  Pr.  R^ 
371,  and  see  3  Ante,  509) — approved.  1856,  The  Clyde  &  Rose  Plank 
Road  Company  a.  Parker,  22  Barb.,  323. 

2.  A  State  court  has  not  jurisdiction  of  suit  in  which  the  existence  and 
validity  of  a  patent  for  an  invention  must  necessarily  be  shown  to  en- 
able the  plaintiff  to  make  out  his  cause  of  action.     Tomlinson  a.  Bat- 
tell,  Ante,  266. 

3.  The  Legislature  have  not  power  to  authorize  a  judge  of  one  court  to 
exercise  complete  jurisdiction  in  a  cause  pending  in  another  court,  ex- 
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cept  it  is  expressly  permitted  by  the  Constitution.     Cashman  a.  John- 
son, Ante,  256. 

AMENDMENT,  4  ;  ATTACHMENT,  1,  2, 3  ;  FOREIGN  CORPORATION  ;  INFANT  ; 
JUSTICE'S  COURT,  tit.  Jurisdiction  ;  SPECIFIC  PERFORMANCE  ;  SUPREME 
COURT. 

j  JUSTICE'S  COURT. 

APPEAL,  7  ;  DISTRICT  COURTS  ;  EXECUTION,  3. 
I.  Jurisdiction. 

1.  Certain  Seneca  Indians,  sued  in  a  justice's  court  for  cutting  and  taking 
firewood  of  the  plaintiffs,  set  forth  in  their  answer  that  the  firewood 
was  grown  and  cut  upon  the  Tonawanda  reservation ;  that  such  reser- 
vation is  Indian  lands,  and  owned  and  occupied  by  the  Seneca  Indians, 
of  which  tribe  defendants  were  members.     The  justice  refused  the  mo- 
tion of  the  defendants  for  a  discontinuance  on  the  ground  that  the 
pleadings  raised  a  question  of  title,  holding  that  no  question  of  title 
was  raised,  and  refused  their  application  for  leave  to  amend  their  an- 
swer by  adding  allegations  for  the  purpose  of  raising  a  question  of  title, 
and  gave  judgment  for  the  plaintiffs. 

If  eld,  on  appeal  from  the  judgment  of  the  county  court  reversing 
his  judgment, — 1.  That  the  answer  of  the  Indians  averring  occupancy 
did  set  up  such  title  as  they  had. 

2.  That  the  amendment  ought  to  have  been  allowed.  Supreme  Ct., 
Sp.  T.,  1856,  Smith  a.  Mitten,  13  How.  Pr.  R.,  325. 

2.  Whether  a  justice  of  a  district  court  may  open  a  judgment  rendered 
by  him  through  inadvertence — Query?     Scranton  a.  Levy,  Ante,  21. 

If  the  party  against  whom  it  was  rendered  consents  that  it  be  opened, 
and  the  cause  tried,  a  subsequent  judgment  rendered  against  such 
party  will  be  regular.  Ib. 

II.  Process. 

1.  Section  7  of  the  article  of  the  Revised  Statutes,  relative  to  actions  for 
penalties  and  forfeitures  (2  Rev.  Stats.,  1  ed.,  481),  prescribing  that 
the  summons  in  actions  for  penalties  and  forfeitures  shall  be  endorsed 
with  a  reference  to  the  statute  under  which  they  are  claimed, — only 
requires  that  a  general  reference  to  the  statute  which  gives  the  action 
shall  be  endorsed. 

What  endorsement  will  be  a  sufficient  compliance  with  the  act. 
1856,  Perry  a.  Tynen,  22  Barb.,  137. 

2.  //  seems  that  an  action  against  a  public  officer  for  exacting  illegal  fees 
is  not  to  be  regarded  as  an  action  of  assumpsit  based  upon  an  implied 
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promise ;  and  so  it  is  not  an  action  for  money  due  upon  a  contract,  ex- 
press or  implied.' 

Therefore  a  justice  of  the  peace  cannot  issue  a  short  summons,  in 
action  to  recover  back  such  fees,  where  the  defendant  resides  out  of  the 
county.  1855,  Waters  a.  Whittemore,  22  Barb.,  593. 

III.  Pleadings. 

1.  There  is  no  particular  mode  by  which  counts  or  causes  of  action  are 
to  be  separated  and  distinguished  from  each  other  in  a  complaint  in  a 
justice's  court.     Any  mode  which  apprises  the  defendant  of  what  is 
intended,  is  sufficient.     1856,  Hall  a.  McKechnie,  22  Barb.,  244. 

2.  What  is  a  sufficient  statement  of  the  cause  of  action  in  a  suit  brought 
in  a  justice's  court  by  overseers  of  the  poor  to  recover  a  statute  penalty 
for  selling  spirituous  liquors,  &c.,  in  quantities  less  than  five  gallons, 
without  a  license.     Ib. 

3.  Of  the  power  of  a  justice  of  the  peace  to  allow  an  amendment  of  the 
complaint  in  an  action  before  him,  so  as  to  bring  the  cause  of  action 
within  his  jurisdiction.     1856,  Bull  a.  Colton,  22  Barb.,  94. 

IV.  Default. 

1.  It  seems  that  a  judgment  of  a  justice  of  a  District  Court  of  the  city  of 
New  York,  is  not  irregular  because  the  justice  suspended  the  trial  of  a 
cause  then  going  on  before  him,  in  order  to  hear  the  plaintiff's  evi- 
dence and  render  judgment.     Beach  a.  McCann,  Ante,  18. 

2.  Where  a  justice,  by  statements  which  are  untrue  that  defendant  is  not 
intending  to  appear,  is  induced  to  take  up  a  cause  at  an  unusual  time 
— e.  g.,  while  engaged  in  the  trial  of  another  case — a  judgment  ren- 
dered by  him  in  favor  of  plaintiff  will  be  reversed.     Ib. 

V.  Adjournment. 

1.  When,  in  consequence  of  the  absence  of  a  justice  of  a  District  Court 
of  the  city  of  New  York,  A  cause  is  upon  the  return  day  adjourned  by 
the  clerk,  the  proper  time  to  demand  a  jury  trial  is  after  joining  issue 
upon  the  adjourned  day,  and  not  upon  the  original  return  day  of  the 
summons.     Meech  a.  Brown,  Ante,  19. 

2.  An  exception  to  a  decision  of  a  justice  of  a  District  Court  denying  a 
jury  trial,  is  not  necessary  to  enable  the  party  to  procure  a  review  of 
such  decision  upon  appeal  to  the  Common  Pleas. 

VI.  Amendment. 

The  refusal  of  a  defendant  in  an  action  in  a  justice's  court,  to  appear  in 
the  action,  after  objections  taken  by  him  to  the  jurisdiction  of  the  jus- 
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tice  have  been  overruled,  does  not  deprive  the  justice  of  the  power 
afterwards  to  allow  the  amendment  of  the  constable's  return  of  the 
summons.  The  power  of  amendment  does  not  depend  upon  the  ap- 
pearance of  the  defendant  in  the  suit.  1856,  Perry  a.  Tynen,  22 
Barb.,  137. 

VII.  Trial. 

1.  Under  the  Code  of  1852,  where  the  defendant  sets  up  in  his  answer 
new  matter  not  amounting  to  a  counter-claim,  the  plaintiff  may  prove 
new  matter  in  avoidance,  although  not  alleged  in  his  pleading.    (Simp- 
son v.  Loft,  8  How.  Pr.  R.,  234.)     Thus,  where  the  defendant  pleads 
infancy,  the  plaintiff  may  prove  a  new  promise,  although  not  alleged  in 
his  complaint. 

This  rule  is  also  applicable  in  actions  in  justice's  courts.     1856, 
Hodges  a.  Hunt,  22  Barb^  150. 

2.  Whether,  in  an  action  brought  in  the  court  of  a  justice  of  the  peace, 
by  an  assignee  of  a  demand,  the  service  of  notice  of  the  intended  ex- 
amination of  the  assignor  on  an  attorney  who  only  appears  in  the  jus- 
tice's court  for  the  limited  purpose  of  pleading  in  the  suit  and  trying 
the  cause,  is  ever  good ; — and  whether  in  such  case  it  should  not  be 
served  on  the  defendant  personally, —  Query  ?    1 856,  Butler  a.  The  New 
York  &  Erie  Railroad  Company,  22  Barb.,  110. 

VHI.  Costs. 

1.  Fees  of  justices  of  the  peace  increased.     Laws  of  1857,  ch.  775,  §  1. 

2.  Whenever  a  judgment  shall  be  rendered  in  a  court  of  a  justice  of  the 
peace  in  civil  actions,  it  shall  be  with  the  costs  of  suit ;  but  the  whole 
amount  of  all  the  items  of  such  costs  to  be  included  in  the  entry  of 
judgment,  except  charges  for  the  attendance  of  witnesses  from  another 
county,  shall  not  in  any  case  exceed  the  sum  of  $5,  unless  such  suit 
shall  be  adjourned  more  than  once  at  the  request  and  on  the  motion  of 
the  party  against  whom  judgment  shall  be  finally  rendered,  and  in 
such  case  the  costs  of  such  additional  adjournment  may  be  included  in 
the  entry  of  judgment.     Laws  q/"1857,  ch.  775,  §  2. 

All  inconsistent  acts  repealed,  except  such  as  are  locally  applicable 
to  any  of  the  cities  of  this  State.     /&.,  §  3. 

IX.  Execution. 

If  any  execution,  issued  by  a  justice  of  the  peace  upon  a  judgment  ren- 
dered by  him,  be  not  satisfied,  it  may,  from  time  to  time,  be  renewed 
by  said  justice,  by  an  endorsement  thereon  to  that  effect,  signed  by 
him,  and  dated  when  the  same  shall  be  made.  If  any  part  of  such 
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execution  has  been  satisfied,  the  endorsement  of  renewal  shall  express 
the  sum  due  on  the  execution.  Every  such  endorsement  shall  be 
deemed  to  renew  the  execution  in  full  force  in  all  respects,  for  sixty 
days  from  the  date  thereof.  Laws  of  1857,  ch.  512,  §  1,  Pub. 
Acts,  64. 

X.  Appeal. 

1.  Where  on  the  trial  of  an  action  in  a  court  of  a  justice  of  the  peace, 
there  is  evidence  on  both  sides,  the  judgment  of  the  justice  cannot  be 
reversed  by  the  county  court,  although  the  verdict  of  the  jury  was 
against  the  weight  of  evidence  ;  and  if  in  such  case  the  county  court 
should  reverse  the  judgment  of  the  justice,  its  judgment  of  reversal 
will  be  reversed  by  the  Supreme  Court.     1856,  Rogers  a.  Ackerman, 
22  Earl.,  134 ;  Biglow  a.  Sanders,  Ib.,  147. 

2.  Neither  a  county  court  nor  the  Supreme  Court  can  reverse  the  judg- 
ment of  a  justice  because  it  is  against  the  weight  of  evidence.     (Adsit 
v.  Wilson,  7  How.  Pr.  R.,  64  ;  Kasson  v.  Mills,  8  Ib.,  377  ;  Bennett  v. 
Scutt,  18  Barb.,  347.)     But  if  the  judgment  was  entirely  unsupported 
by  evidence,  so  that  it  is  really  against  law,  the  county  court  should 
reverse  ;  and  if  it  fails  to  do  so  it  is  the  duty  of  the  Supreme  Court  to 
correct  the  error  and  reverse  the  judgment  of  both  courts.     1856, 
Wiley  a.  Slater,  22  Barb.,  506. 

MANDAMUS. 

1.  An  appeal  to  the  county  court  from  a  judgment  of  a  justice  of  the 
peace  was  improperly  placed  upon  the  calendar  before  the  return  was 
perfected  by  the  filing  of  an  amended  return  which  had  been  ordered, 
and  the  order  being  still  pending,  the  county  judge,  in  the  absence  of 
the  parties,  and  without  their  knowledge,  dismissed  the  appeal,  pursu- 
ant to  section  364  of  the  Code. 

Held,  that  the  act  of  the  judge  in  dismissing  the  appeal  was  purely 
ministerial,  and  not  judicial ;  and  that  a  mandamus  might  issue  direct- 
ing him  to  hear  the  appeal  and  proceed  to  judgment  Supreme  Ct^ 
Sp.  T.,  1 856,  The  People  on  rel.  Rogers  a.  Tho  County  Judge  of  Clin- 
ton, 13  How.  Pr.  A,  277. 

2.  A  mandamus  cannot  be  awarded  to  compel  the  payment  by  the  County 
Treasurer  of  a  charge  which  is  not  a  legal  charge  against  the  county 
(e.  g.,  of  a  bill  for  work  done,  <kc.,  for  the  corporation  of  the  city  of 
New  York  under  private  contract,  and  exceeding  two  hundred  and 
fifty  dollars  in  amount),  although  allowed  by  the  supervisors. 

3.  A  mandamus  will  not  be  granted  when  it  would  be  unavailing  from  a 
want  of  power  in  the  defendants  to  perform  the  required  duty.    The 
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Colonial  Life  Assurance  Co.  a.  The  Board  of  Supervisors  of  New  York, 
Ante,  84  ;  The  People  on  rel.  Debenetti  a.  Gale,  13  How.  Pr.  JR.,  5. 

4.  A  mandamus  is  the  proper  remedy  to  compel  the  proper  officer  to  ad- 
minister the  oath  of  office  to  a  party  entitled  to  enter  upon  an  office. 
Achley's  Case,  Ante,  35. 

5.  On  application  for  a  mandamus,  when  both  parties  are  heard,  and 
there  is  no  dispute  about  the  facts,  a  peremptory  mandamus  will  be 
granted  in  the  first  instance.    Ib. 

SUPERVISORS,  6. 

MARRIED  WOMAN. 

1.  When  a  married  woman  is  a  party,  in  no  case  need  she  prosecute  or 
defend  by  a  guardian  or  next  friend.     Code,  §  114,  as  amended,  Laws 
0/1857,  ch.  723,  §  2,  Pub.  Acts,  53. 

2.  Upon  a  reference  to  inquire  and  ascertain  the  amount  which  should 
be  allowed  to  a  wife  for  maintaining  her  suit  for  divorce,  and  for  sup- 
port of  herself  and  child  meanwhile,  it  is  not  necessary  that  she  prove 
her  case  upon  the  merits ;  and  proof  of  her  misconduct  is  admissible 
only  to  show  that  it  was  so  glaring  that  no  aid  should  be  given  her  to 
prosecute  the  suit.     Fowler  a.  Fowler,  Ante,  411. 

3.  The  delay  of  the  wife  in  prosecuting  her  suit  will  be  a  ground  for  dis- 
continuing her  allowance.     Ib. 

MECHANICS'  LIEN  LAW  AND  PRACTICE. 

1.  A  contract  with  an  owner  for  the  erection  of  a  building,  stipulating  no 
time  of  payment,  nor  any  sum,  excepting  that  the  labor  was  to  be 
done  by  days'  work,  is  an  entire  contract,  and  not  divisible  as  to  the 
time  of  payment.     Cunningham  a.  Jones,  Ante,  433. 

The  contractor  upon  such  a  contract  having  abandoned  the  work  and 
absconded,  leaving  the  building  not  inclosed,  Held,  that  he  was  entitled 
to  no  payment,  and  that  a  laborer  or  material  man  had  no  claim  against 
the  owner.  Ib. 

2.  An  assignee  of  a  claim  for  work  and  labor  or  material  furnished  towards 
the  erection  of  a  building,  cannot  file  a  notice  and  thereby  create  a 
lien,  under  the  Mechanics'  Lien  Law.     Roberts  a.  Fowler,  Ante,  263. 

3.  The  act  confers  only  a  personal  right  upon  the  contractor,  laborer,  or 
person  furnishing  materials,  and  not  a  right  upon  his  assignee.     Ib. 

4.  The  mechanics'  lien  law  of  1851  (Laws  of  1851,  953)  operates  to 
authorize  a  lien  to  be  created  for  work  done  or  materials  furnished 
since  the  act  took  effect,  although  under  a  contract  made  before  that 
date.     Hauptman  a.  Catlin,  Ante,  472. 

5.  Where  a  contract  for  work  and  materials  to  be  furnished  towards  the 
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erection  of  a  building  in  the  city  of  New  York  is  made  with  an  agent 
of  the  owner,  it  is  not  necessary  that  a  notice  filed  to  create  a  lien 
under  the  act  of  1851,  should  state  the  name  of  the  person  with  whom 
the  contract  was  made.  Ib. 

6.  A  description  of  premises  in  a  notice  of  lien,  by  a  general  statement 
that  they  are  on  the  west  side  of  a  street,  between  two  other  streets, 
may  be  sufficient  if  the  street-number  of  the   building  is  unknown. 
Duffy  a.  Brady,  Ante,  432. 

7.  The  proceeding  to  foreclose  a  mechanic's  lien  (under  the  act  of  1851) 
is  an  equitable  one ; — is  a  proceeding  in  rent,  and  not  in  personam  ; — 
and  operates  only  as  the  foreclosure  of  a  lien  and  not  as  an  action  for 
the  collection  of  a  debt.     Randolph  a.  Leary,  Ante,  205. 

8.  Any  judicial  proceeding  which,  if  conducted  to  a  termination,  will  re- 
sult in  a  judgment,  is  an  action.     A  proceeding  in  a  justice's  court, 
under  a  mechanic's  lien  law  (Laws  of  1852,  611 ;  /</.,  1853,  809),  is 
an  action,  and  under  section  30  of  the  Code  an  appeal  to  the  County 
Court  lies  from  the  judgment  of  the  justice.     Supreme  Ct.,  Sp.  T^ 
1854,  The  People  on  rel.  Bendon  a.  The  County  Judge  of  Rensselaer, 
13  How.  Pr.  R.,  398. 

COMPLAINT,  17  ;  COSTS,  10,  11,  12;  JUDICIAL  SALE,  11,  12. 

MOTIONS  AND  ORDERS. 

1.  Regular  proceedings  of  plaintiff  in  taking  an  inquest  ought  not  to  be 
set  aside  for  the  mere  reason  that  the  inquest  was  suffered  by  defend- 
ant through  the  neglect  or  misconduct  of  his  own  attorney.     Burger  a. 
Baker,  Ante,  11. 

2.  The  defendant  moved  to  change  the  place  of  trial  from  Washington  to 
Clinton  county  upon  an  affidavit  that  he  had  twenty-seven  necessary 
and  material  witnesses  in  and  adjacent  to  Clinton  county.     The  plain- 
tiff swore  to  twenty-eight  necessary  and  material  witnesses  in  Wash- 
ington county. 

Held,  that  as  the  plaintiffs  witnesses  outnumbered  the  defendant's 
the  motion  must  be  denied.  Supreme  Ct^  Sp.  T.,  1856,  Austin  a. 
Hinkley,  13  How.  Pr.  R^  570. 

3.  It  seems  that  where  a  party  in  his  affidavit  states  the  nature  of  the 
controversy  and  shows  how  his  witnesses  are  material,  the  affidavit  may 
not  be  defective,  although  it  does  not  conform  literally  to  all  Hhe  re- 
quirements of  the  former  practice  of  the  court.     Ib. 

4.  The  statute  limiting  the  time  for  setting  aside  judgments  for  irregu- 
larity on  motion  to  one  year,  does  not  apply  to  questions  of  right  or 
substance; — e.  g^  jurisdiction.     (Dedrick  a.  Richly,  19    Wend.,  108; 
Manufacturers'  and  Merchants'  Bank  a.  Boyd,  3  Den^  257.     And  sec 
You  IV.— 85 
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Chappell  a.  Chappell,  2  Kern.,  215,  and  Bonnell  a.  Henry,  13  How.  Pr. 
R.,  742.)  Supreme  Ct.,  Sp.  T.,  1856,  Hallett  a.  Righters,  13  How. 
Pr.  R.,  43. 

5.  When  a  guardian  for  a  plaintiff  in  partition  had  been  improperly  ap- 
pointed, and  his  proceedings  were  dilatory,  upon  petition  of  a  co-tenant 
in  the  lands  in  question,  who  had  been  made  a  party  but  not  served  in 
the  action,  the  plaintiffs  proceedings  were  vacated.     Supreme  Ct.,  Sp. 
T.,  1856,  Lyle  a.  Smith,  13  How.  Pr.  R.,  104. 

6.  While  an  order  authorizing  the  sale  of  real  property  belonging  to  a 
religious  corporation,  and  made  upon  application  of  the  trustees  of  such 
corporation,  is  yet  in  fieri  and  unexecuted,  it  is  the  duty  of  the  court, 
upon  proof  that  the  application  was  contrary  to  the  views  and  wishes 
of  a  majority  of  the  corporators,  to  revoke  its  consent  and  to -vacate 
the  order.     Wyatt  a.  Benson,  Ante,  182. 

7.  Although  the  cases  are  conflicting  on  the  question  whether,  on  an  ap- 
plication to  set  aside  an  attachment  under  the   Code  as  irregularly 
issued  upon  the  ground  of  the  insufficiency  of  the  affidavits,  new  affi- 
davits can  be  read  in  support  of  the  attachments  (Negative — Conklin 
a.  Dutcher,  5  How.  Pr.  R.,  386 ;  Bank  of  Lansingburgh  a.  McKie,  7 
Ib.,  357 ;  White  a.  Featherstonaugh,  7  Ib.,  360.     Affirmative — Mor- 
gan a.  Avery,  7  Barb.,  656  ;  Genin  a.  Tomkins,  12  /&.,  265,  282  ;  The 
Bank  of  Commerce  a.  The  Rutland  &  Washington  Railroad  Co.,  10 
How.  Pr.  R.,  6  ;  The  N.  Y.  &  Erie  Bank  a.  Codd,  11  /&.,  221  ;  St. 
Arnoux  a.  Beixcedon,  3  Sandf.,  703),  the  weight  of  authority  is  de- 
cidedly in  favor  of  the  admissibility  of  counter-affidavits  on  the  part  of 
the  defendant,  on  a  motion  to  set  aside  or  vacate  an  attachment ;  and 
also  of  supplemental  affidavits  on  the  part  of  the  plaintiff  for  the  pur- 
pose of  sustaining  the  attachment ;  and  this  is  authorized  by  the  true 
construction  of  the  Code,  and  by  established  principles  of  law.     Su- 
preme Ct..  Sp.  T.,  1856,  Furman  a.  Walter,  13  How.  Pr.  R.,  348. 

8.  Subdivision  3  of  section  401  of  the  Code  does  not  apply  to  motions 
made  at  Chambers  under  section  405  ;  and  an  application  upon  notice 
for  an  order  enlarging  time,  &c.,  may  be  granted  by  any  judge  of  the 
court  in  any  part  of  the  State,  without  reference  to  the  place  where  the 
action  is  triable.    Supreme  Ct.,  at  Chambers,  1856,  Adams  a.  Sage,  13 
How.  Pr.  R.,  18. 

9.  An  application  for  a  commission  to  examine  witnesses  in  a  foreign  State 
under  the  Revised  Statutes,  is  a  motion  within  sections  400  and  401 
of  the  Code,  and  must  be  made  in  the  district  in  which  the  action  is 
triable,  or  a  county  adjoining  that  in  which  it  is  triable.     (Dodge  a. 
Rose,  1  Code  R.,  123.)     Supreme  Ct.,  at  Chambers-,  1856,  Sturgess  a. 
Weed,  13  How.  Pr.  R.,  130. 
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10.  A  motion  of  a  judgment  creditor  to  set  a  judgment  by  confession, 
having  been  denied,  without  leave  to  renew ;    and  subsequently  the 
assignee  of  that  judgment  creditor  having  recovered  another  judgment, 
made  a  new  motion  upon  them  both. 

Held,  that  the  subject  of  the  motion  was  not  res  adjudicata.  Su- 
preme Ct.,  Sp.  T.,  1855,  Bonnell  a.  Henry,  13  How.  Pr.  R.,  142. 

11.  Under  section  121  of  the  Code  the  court  has  no  discretion  to  con- 
tinue an  action  upon  motion  after  the  year  has  elapsed.     After  that 
time  the  continuance  must  be  by  supplemental  complaint.     (Greene  a. 
Bates,  7  How.  Pr.  R.,  296.)      Supreme  Ct.,  Gen.  T.,  1856,  Coon  a. 
Knapp,  13  How.  Pr.  R.,  175. 

12.  When  plaintiff  served  a  summons,  stating  that  the  complaint  would 
be  filed  in  the  city  and  county  of  New  York,  and  upon  appearance  and 
demand  served  a  copy  of  his  complaint,  entitled  New  York  Supreme 
Court,  but  no  mention  of  venue  or  place  of  trial,  and  the  defendant 
moved  in  Albany  to  set  aside  the  complaint. 

Held,  that  the  defendant  was  apprised  by  the  summons  that  the 
plaintiff  intended  to  locate  the  trial  in  New  York,  and  his  motion 
should  have  been  made  in  that  county.  Supreme  Ct.,  Sp.  T.,  1856, 
Davison  a.  Powell,  13  How.  Pr.  R^  287. 

13.  An  application  to  vacate  or  modify  an  exparte  order,  if  made  before 
another  judge  than  him  who  granted  the  order,  must  be  made  in 
court,  and  not  at  chambers.     Supreme  Ct.,  at  Chambers,  1856,  Cayuga 
Co.  Bank  a.  Warfield,  13  How.  Pr.  R.,  439. 

14.  A  stipulation  entered  into  under  ignorance  or  mistake,  pertaining 
merely  to  the  conduct  of  the  suit,  and  no  part  of  the  issue  to  be  tried, 
presents  a  proper  case  for  relief  upon  motion.     (Wardell  a.  Eden,  2 
Johns.  C.,  121,  258 ;  Col.  Cos.,  137  ;  1  Johns.,  531 ;  Timon  a.  Leland, 
6  Hill,  239.)     Supreme  Ct.,  Sp.  T.,  1855,  Becker  a.  Lamont,  13  How. 
Pr.  R^  23. 

15.  Motions,  where  notice  is  required,  can  only  be  made  within  the  dis- 
trict which  embraces  the  county  where  the  venue  of  the  action  is  at 
the  time  of  making  the  motion,  or  a  county  adjoining  that  of  the  venue. 
When  the  object  of  the  motion  is  a  change  of  venue,  it  must  of  ne- 
cessity be  made  in  the  district  where  the  county  designated  in  the 
complaint  as  the  place  of  trial  is  found,  or  an  adjoining  county.     No 
court  sitting  elsewhere  has  jurisdiction  of  the  subject.     Supreme  Ct^ 
Sp.  T.,  1856,  Bangs  a.  Selden,  13  How.  Pr.  R^  374. 

16.  When  a  motion  to  refer  is  opposed,  upon  the  ground  that  difficult 
questions  at  law  will  arise,  the  opposing  affidavit  must  set  forth  what 
»uch  questions  are,  to  enable  the  court  to  judge  whether  they  are 
questions   of  real  difficulty.     (6  Johns-,  329  ;    5   Cow.,  423 ;   4  Ib^ 
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52.)   Supreme   Ct.,    Sp.   T.,   1856,  Dewey   a.  Field,    13    How.   Pr. 
R.,  437. 

17.  A  plaintiff  cannot  move  for  judgment  for  frivolousness  of  counter- 
claim after  it  is  too  late  to  demur.     N.  Y.  Superior  Ct.,  Sp.  T.,  1856, 
Van  Valen  a.  Lapham,  13  How.  Pr.  R.,  240. 

18.  The  Supreme  Court  is  not  authorized  to  review  and  vacate  upon 
motion  made  at  special  term,  a  judgment  entered  upon  the  report  of  a 
referee  to  whom  the  whole  issue  has  been  referred,  upon  the  ground 
that  the  judgment  is  erroneous  in  law.     Where  the  defect  is  that  the 
judgment  is  erroneous  in  point  of  law,  an  appeal  upon  the  law  to  the 
general  term  is  the  appropriate  and  only  mode  in  which  the  party 
affected  can  seek  relief.     1855,  Dana  a.  Howe,  3  Kern.,  306. 

19.  A  sale  on  foreclosure  was  set  aside  for  fraud  on  the  part  of  the  pur- 
chaser in  procuring  the  sale ;  and  a  resale  was  ordered,  and  was  made. 
The  first  purchaser,  however,  had,  after  taking  the  sheriff's  deed,  and 
before  the  resale,  given  several  mortgages,  and  afterwards  a  deed  of 
the  premises,  which  were  recorded;   and  judgments  had  also  been 
docketed  against  him. 

Held,  on  motion  that  the  encumbrancers  be  declared  bound  by  the 
order  for  resale, — 1.  That  the  judgments  against  the  purchaser  were 
merely  a  lien  on  his  interest  in  the  premises ;  and  ceased  to  encumber 
it,  on  the  sale  to  him  being  set  aside  for  fraud. 

2.  That  the  court  had  power  to  inquire  into  the  circumstances  under 
which  the  mortgages  and  the  deed  were  given ;  and  that  they  formed 
no  answer  to  the  motion,  unless  they  were  taken  in  good  faith,  for 
value,  and  without  notice.  Colby  a.  Rowley,  Ante,  361. 

20.  What  degree  of  laches  in  moving  to  set  aside  a  judgment  for  irregu- 
larity, will  authorize  the  court  to  deny  the  motion.     Martin  a.  Lott, 
Ante,  365. 

21.  A  variance  between  the  order  of  dismissal  of  the  complaint  made  at 
the  circuit,  as  entered  in  the  minutes  by  the  clerk  at  the  time,  and  the 
order  as  drawn  up  and  inserted  in  the  judgment-roll,  is  a  matter  of 
mere  irregularity,  which  can  only  be  taken  advantage  of,  if  at  all, 
within  a  year  from  the  time  of  perfecting  the  judgment.     Martin  a. 
Lott,  Ib.,  365. 

22.  Where  the  right  to  arrest  the  defendant  is  derived  from  the  nature 
of  the  action — e.  g.,  in  an  action  to  recover  moneys  received  by  defend- 
ant in  a  fiduciary  capacity — the  defendant  will  not  be  allowed,  upon  a 
motion  to  discharge  from  arrest,  to  introduce  affidavits  to  show  that 
there  is  no  cause  of  action.     Geller  a.  Seixas,  Ante,  103. 

23.  But  where  the  arrest  is  founded  upon  extrinsic  facts  wholly  inde- 
pendent of  the  cause  of  action,  and  the  defendant  satisfies  the  court  by 
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his  own  affidavit,  or  otherwise,  that  there  was  no  foundation  for  the 
arrest,  he  is  entitled  to  be  discharged.     Ib. 

24.  An  order  for  the  examination  of  a  defendant  upon  supplementary 
proceedings,  was  made  by  one  of  the  judges  of  the  court,  and  after- 
wards, the  same  judge,  sitting  at  special  term,  made  an  order  entitled 
at  special  term,  punishing  defendant  for  a  contempt  in  disobeying  the 
first  order. 

Held,  1.  That  the  second  order  was  valid  as  the  order  of  the  court. 

2.  That  it  might  also  be  sustained  as  the  order  of  the  judge  before 
whom  the  proceedings  were  commenced.  The  mere  fact  that  it  was 
made  while  he  was  holding  special  term,  and  was  entitled  as  made  at 
special  term,  did  not  render  it  irregular,  if  it  were  an  order  which  he 
had  power  to  make  out  of  court.  Wickes  a.  Dresser,  Ante,  93. 

25.  Where  the  court  at  special  term  makes  upon  default  an  order  which 
it  had  no  authority  to  make,  the  party  prejudiced  may  move  at  special 
term  to  set  aside  the  order  for  irregularity,  or  may  appeal  from  the 
order  to  the  general  term.     Wilkinson  a.  Tiffany,  Ante,  98. 

26.  Where  an  order  of  arrest  is  granted  on  plaintiff's  own  affidavit,  and 
a  discharge  is  moved  for  solely  on  the  original  papers,  the  affidavit  of 
plaintiff,  being  uncontradicted,  is  to  be  taken  as  true;  but  it  is  to  be 
strictly  construed  against  plaintiff.     Hathorn  a.  Hall,  Ante,  227. 

27.  It  is  not  usual,  and  is  rarely  proper,  to  try  upon  affidavits  the  ques- 
tion whether  defendant  has  a  good  defence,  arising  on  a  motion,  by 
defendant,  after  judgment  to  be  let  in  to  defend.     Catlin  a.  Latson, 
Ante,  248. 

28.  But  where  it  clearly  appears  that  the  defence  suggested  has  no  foun- 
dation in  fact,  that  may  be  taken  into  view  in  disposing  of  the  appli- 
cation.    Ib. 

29.  Every  allegation  essential  to  the  granting  of  an  attachment  may  be 
disproved  on  a  motion  to  set  it  aside.      Boscher  a.  Roullier,  Ante,  396. 

30.  Where  the  indebtedness  is  averred  and  denied  by  the  affidavits,  as  a 
conclusion  of  law,  that  point  may  be  left  to  be  determined  at  the 
trial.     Ib. 

31.  In  the  Superior  Court  a  motion  denied  by  one  justice  cannot  be  re- 
newed before  another  justice  upon  the  same  facts,  unless  upon  leave  to 
renew  given  in  the  order  denying  the  first  motion.     But  this  would 
not  prevent  a  motion  to  modify  or  vacate,  founded  in  matters  arising 
or  discovered  since  the  first  motion,  when  no  laches  are  iuiputable  to 
the  moving  party.     Cazneau  a.  Bryant,  Ante,  402. 

32.  There  is  no  doubt  of  the  impropriety  of  one  single  judge  sitting  in 
review  of  the  rulings  of  another  single  judge  of  the  same  court.    Kyle 
</.  Harrington,  Ante,  421. 
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The  rule  of  the  Superior  Court  that  no  alleged  error  of  law  on  the  trial 
before  the  jury  would  be  considered  at  special  term,  that  is,  by  a  single 
judge,  "unless  by  the  express  direction  of  the  justice  before  whom  the 
cause  was  tried"  (4  Sandf.,  701),  approved  in  the  Supreme  Court.  Ib. 

33.  Whether,  under  section  265  of  the  Code,  the  motion  for  a  new  trial, 
or  application  for  judgment,  there  prescribed  to  be  made  "  at  the  cir- 
cuit or  special  term,"  can  be  made  before  any  judge  other  than  him 
before  whom  the  case  was  tried, —  Query?     Ryle  a.  Harrington,  Ante, 
421. 

34.  Where  a  suit  against  a  religious  corporation  was  commenced  in  the 
Superior  Court,  by  service  upon  certain  parties  claiming  to  be  officers, 
but  not  in  possession  of  the  offices, — 

Held,  upon  motion  of  the  officers  de  facto,  after  judgment  by  de- 
fault— 1.  That  all  the  proceedings  must  be  vacated  as  irregular. 

2.  That  the  title  of  the  acting  trustees  could  not  be  investigated 
upon  the  motion. 

3.  That  if  they  were  intruders,  the  Superior  Court  had  no  jurisdic- 
tion to  determine  the  question.      Berrian  a.  The  Methodist  Society  in 
New  York,  Ante,  424. 

35.  The  power  conferred  by  the  Code  of  prescribing  a  shorter  notice  of 
motion  than  eight  days,  or  dispensing  with  notice  altogether,  should 
be  confined  to  exceptional  cases.     Androvette  a.  Bowne,  Ante,  440. 

36.  The  examination  of  a  judgment  debtor  disclosing  grounds  for  arrest, — 
e.  g.,  a  disposal  of  property  with  intent  to  defraud  creditors, — may  be 
used  as  the  basis  of  an  application  for  an  order  of  arrest  in  a  subse- 
quent action  upon  the  judgment.     McButt  a.  Hirsch,  Ante,  441. 

37.  It  seems  that  where  in  a  complaint  for  libel  there  is  a  defect  in  an  in- 
nuendo, properly  so  called, — such  as  that  it  is  not  supported  by  the 
prefatory  extrinsic  facts,  or  that  it  enlarges  the  meaning  of  the  words 
charged,  or  alters  them,  or  substitutes  other  words  in  their  place, — the 
proper  remedy  is  by  motion.     Blaisdell  a.  Raymond,  Ante,  446. 

ANSWER,  5, 10, 11 ;  APPEAL,  11,  13-18  ;  ARREST,  7, 8,  9  ;  COMPLAINT,  7; 
COSTS,  24,  25,  26 ;  EXECUTION,  4,  5,  6,  7,  8 ;  FORMS,  3. 

MUNICIPAL  CORPORATION 
ATTORNEYS,  2 ;  COMMON  COUNCIL  ;  COMPLAINT,  5. 

NEW  TRIAL. 
DAMAGES,  5. 

NEW  YORK  COMMON  PLEAS. 
APPEAL,  20. 
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NEW  YORK  DISTRICT  COURTS. 

By  the  act  to  reduce  the  several  acts  relating  to  the  district  courts  iu  the 
city  of  New  York  into  one  act,  passed  April  13,  1857,  a  thorough  and 
complete  provision  is  made  for  the  jurisdiction,  powers,  and  course  of 
procedure  in  those  courts. 

And  by  section  81  of  that  act,  it  is  provided  that  all  statutes,  laws, 
and  rules  heretofore  in  force  in  this  State,  in  any  case  provided  for  by 
this  act,  or  inconsistent  with  its  provisions,  are  hereby  repealed  and 
abrogated,  nor  is  any  such  statute,  law,  or  rule  to  be  deemed  retained 
because  it  is  consistent  with  provisions  upon  the  same  subject  in  this 
act,  but  such  repeal  does  not  affect  any  right  already  existing  or  ac- 
crued, or  any  proceedings  already  taken,  except  in  this  act  provided. 
Laws  0/1857,  ch.  344,  Pub.  Acts,  211. 

NEW  YORK  MARINE  COURT. 

1.  Hereafter  all  summonses  issuing  out  of  the  Marine  Court  of  the  city 
of  New  York  may  be  served  by  the  sheriff  of  the  city  and  county  of 
New  York,  or  by  any  other  person  not  a  party  to  the  action ;  the  ser- 
vice shall  be  made  and  the  summons  returned,  with  proof  of  the  ser- 
vice, to  the  clerk  of  said  court  within  the  time  now  prescribed  by  law 
for  the  service  and  return  of  summonses  in  said  court;  all  other  pro- 
cess issuing  out  of  said  court  shall  be  directed  to  and  served  by  the 
sheriff  of  the  city  and  county  of  New  York.     Laws  of  1857,  ch.  295, 
§  1,  Pub.  Acts,  232. 

2.  Same  fees  to  be  paid  for  service  as  now.     76.,  §  2. 

3.  When  the  summons  shall  be  served  by  any  other  person  than  the 
sheriff  of  the  city  and  county  of  New  York,  the  like  affidavit  of  such 
service  shall  be  made  by  the  person  making  the  same  as  is  now  re- 
quired by  the  rules  of  the  Supreme  Court  of  this  State.     /&.,  §  3. 

4.  The  plaintiff  in  the  action  shall  cause  to  be  served  with  the  summons 
a  copy  of  his  complaint,  which  complaint  shall  be  duly  verified  and 
shall  state  the  amount  for  which  he  demands  judgment;  and  if  the 
defendant  shall  fail  to  answer  on  the  return  of  said  summons,  and  the 
action  be  upon  contract,  the  clerk  of  the  said  court,  or  one  of  the  jus- 
tices thereof,  shall  render  judgment  against  the  said  defendant  for  the 
amount  demanded  in  said  complaint,  together  with  costs.     71.,  §  4. 

5.  On  the  return  of  said  summons,  if  the  defendant  shall  appear  he  shall 
put  in  a  written  answer  to  the  complaint,  duly  verified.      The  clerk 
may  thereupon  adjourn  the  cause,  by  consent  of  parties,  to  any  day 
they  may  designate.     76.,  §  5. 

C.  Appointment  of  clerics  provided  for,  and  certain  fees  prescribed.  Ib^ 
§§  6,  7- 
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NEW    YORK    SUPERIOR   COURT. 


7.  Under  the  act  relating  to  the  organization  of  the  New  York  Marine 
Court  (2  Rev.  Laws,  383,  §  11 1),  it  is  the  duty  of  the  clerk,  and  of  the 
clerk  alone,  to  issue  process.     It  is  purely  and  exclusively  a  ministerial 
duty,  to  be  performed  manually  by  the  clerk,  and,  upon  his  refusal, 
against  him  alone  will  a  mandamus  issue.    Supreme  Ct.,  Sp.  T.,  1856, 
The  People  on  rel.  Debenetti  a.  Gale,  13  How.  Pr.  R.,  5. 

8.  Appeals  from  the  Marine  Court  of  the  city  of  New  York  to  the  Com- 
mon Pleas  can  only  be  taken  from  decisions  of  the  general  term  of  the 
Marine  Court.     (The  People  on  rel.  Figaniere  a.  The  Justices  of  the 
Marine  Court,   11  How.  Pr.  R.,  400.)     Supreme  Ct.,  Sp.  T.,  1856, 
The  People  on  rel.  Debenetti  a.  Gale,  13  How.  Pr.  R.,  5. 

9.  The  general  term  of  the  N.  Y.  Marine  Court  has  no  power,  on  ap- 
peal from  a  judgment  rendered  at  special  term,  to  direct  that  it  be 
modified  by  increasing  the  amount     Murphy  a.  Long,  Ante,  476. 

APPEAL,  20;  SERVICE  AND  PROOF  OF,  1,  20,  21,  22. 

NEW  YORK  SUPERIOR  COURT. 

In  all  actions  of  which  the  New  York  Superior  Court  has  jurisdiction  by 
subdivision  1  of  section  23  of  the  Code ;  and  in  an  action  against  sev- 
eral persons  jointly  liable  on  contract,  when  one  of  them  resides  in  the 
city  of  New  York  the  summons  may  be  served  in  any  county  of  the 
State,  and  the  service  will  be  valid.  Porter  a.  Lord,  Ante,  43. 

It  is  only  in  those  actions  of  which  jurisdiction  is  acquired  by  the  fact  of 
personal  service  of  the  summons  on  all  the  defendants  within  the  city 
of  New  York,  that  service  of  the  summons  out  of  the  county  of  New 
York  is  unauthorized  and  invalid. 

Notes  of  issue  should  always  show  the  nature  of  the  issue,  that  issues  of 
fact  and  of  law  may  be  separated  upon  the  calendar,  and  that  among 
issues  of  law  demurrers  may  have  the  preference.  Supreme  Ct.,  Cir- 
cuit, 1856,  13  How.  Pr.  R.,  345. 

NOTICE. 

1.  It  is  a  general  rule  that  the  possession  of  land  is  notice  to  others  of 
the  possessor's  title.  (Tuttle  v.  Jackson,  6  Wend.,  213;  Wright  v. 
Douglass,  10  Barb.,  97;  Troup  v.  Hurlbut,  76.,  354;  Merritt  v.  The 
Northern  Railroad  Company,  12  76.,  605;  4  Kent,  7  ed.,  179,  and 
notes.)  But  this  is  not  universally  true.  The  notice  is  merely  an  in- 
ference ;  it  may  not  arise  in  some  cases ;  it  may  be  repelled  in  others ; 
and  in  others  it  may  be  restricted  to  some  particular  title  or  claim. 
The  rule,  like  all  rules  of  circumstantial  evidence,  must  be  governed 
by  the  particular  circumstances  of  each  case,  and  have  a  reasonable 
operation.  (McMechan  v.  Griffing,  3  Pick.,  156 ;  Scott  v.  Gallagher, 
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14  Serg.  &  R.,  333  ;  Hewes  v.  Wiswell,  8  GreenL,  94 ;  Woods  v.  Far- 
mere,  7  Watts,  382 ;  Flagg  v.  Mann,  2  Sumn.,  487.)  1856,  Cook  a. 
Travis,  22  Barb.,  338. 

2.  Upon  the  death  of  a  party  to  proceedings  in  partition,  it  is  usual  io 
give  notice  of  an  application  for  an  order  under  section  121  of  the 
Code,  that  the  action  be  continued  against  those  .who  have  succeeded 
to  the  interest  of  the  deceased  party  ;  but  it  seems  that  a  surviving 
defendant,  who  has  no  interest  in  the  question,  and  would  have  no 
right  to  resist  the  motion,  is  not  entitled  to  notice.     Supreme  Ct.,  Sp. 
T^  1856,  Gordon  a.  Sterling,  13  How.  Pr.  R.,  405. 

3.  Upon  motion  to  open  an  inquest  taken  upon  defective  notice  of  trial, 
where  the  precise  day  of  trial  is  not  designated,  or  another  one  erro- 
neously specified,  the  important  inquiry  is,  whether  the  adverse  party 
has  been  in  fact  misled,  or  might  have  been.     And  the  court  will  look 
at  any  circumstances  calculated  to  throw  light  upon  the  question.     A 
notice  for  the  third  Tuesday  instead  of  the  third  Monday  is  a  merely 
clerical  error,  and  will  not  be  presumed  to  have  misled  an  attorney. 
And  where  circumstances  showed  that  the  attorney  was  aware  of  the 
error,  his  motion  to  open  the  inquest  was  denied  with  costs.    (Silliman 
a.  Clark,  2  How.  Pr.  R.,  160;  Jackson  a.  Davis,  4  Cow..  51  ;  Pauder 
a.  Colvill,  4  Ib^  60  ;  Wolfe  a.  Horton,  3  Cai.,  85.)     Supreme  Ct^  Sp. 
T.,  1856.,  The  New  York  Central  Insurance  Company  a.  Kelsey,  13 
How.  Pr.  R.,  535. 

4.  The  provision  of  the  Revised  Statutes  that  the  omission  of  the  sheriff 
to  give  notice  of  sale  under  an  execution  shall  not  affect  the  validity  of 
any  sale  made  to  a  purchaser  in  good  faith,  and  without  notice  of  auy 
such  omission  (2  Rev.  Stats^  376,  §  40),  applies  to  sales  under  a  judg- 
ment in  partition.     Section  56  of  the  title  in  relation  to  the  partition 
of  lands,  requires  that  the  notice  of  sale  shall  be  for  the  same  time, 
and  in  the  same  manner  as  is  required  on  sales  of  real  estate  by  sher- 
iffs on  execution.     (2  Rev.  Stats.,  326.)     It  is  apparent  from  this  sec- 
tion, taken  in  connection  with  other  sections  of  that  title,  that  all  the 
provisions  of  the  title  in  relation  to  the  notice  of  sales  by  sheriffs  -on 
execution,  are  made  applicable  to  sales  of  lands  under  a  judgment  in 
partition.     The  provision  that  the  notice  of  sale  of  lands  in  partition 
shall  be  for  the  same  time  and  in  the  same  manner  as  is  required  on 
sales  by  sheriffs  on  execution,  necessarily  implies  that  in  every  case 
where  an  omission  to  give  notice  of  sale,  or  where  an  irregular  notice 
will  not  invalidate  a  sale  by  a  sheriff  on  execution,  a  like  omission  to 
give  notice  of  sale,  or  a  like  irregular  notice,  will  not  affect  the  validity 
of  a  sale  of  lands  in  partition.     1 856,  Lefevre  «.  Lara  way,  22  /?ar6.,  167. 

5.  On  application  to  the  surrogate  for  the  appointment  of  a  guardian  for 


554  ABBOTTS'  PEACTICE  REPORTS. 


NOTICE   OF    PENDENCY   OF  ACTIONS. 


an  infant,  it  is  discretionary  with  him  to  direct  notice  to  be  given  to 
the  relatives  of  the  minor.  The  People  an  reL  Wilcox  a.  Wilcox,  22 
Barb.,  178. 

6.  What  is  sufficient  notice  of  exception  on  the  part  of  defendant  to  se- 
curity for  costs  put  in  by  plaintiff.  The  Hartford  Quarry  Company  a. 
Pendleton,  Ante,  460. 

APPEAL,  5,  6  ;  COSTS,  19  ;  FORECLOSURE,  2  ;  PLEDGE,  2. 

NOTICE  OF  PENDENCY  OF  ACTION. 

"  Whenever  a  warrant  of  attachment  under  chapter  4  of  title  7,  part  2, 
of  this  Code,  shall  be  issued  or  at  any  time  afterwards  the  plaintiff,  if 
the  same  be  intended  to  affect  real  estate,  may  file  with  the  clerk  of 
each  county,  in  which  the  property  is  situated,  a  notice  of  the  pen- 
dency of  the  action,  containing,"  &c.,  &c.  Code,  §  131,  as  amended, 
Laws  of  1857,  ch.  723,  §  4,  Pub.  Acts,  54. 

OFFICER. 

1.  There  is  a  distinction  between  a  delegation  of  power  for  public  and 
for  private  purposes.  Where  the  power  is  delegated  for  a  mere  pri- 
vate purpose,  all  the  persons,  if  more  than  one,  upon  whom  the  au- 
thority is  conferred,  must  unite  and  concur  in  the  exercise.  In  cases 
of  the  delegation  of  a  public  authority  to  three  or  more  persons,  the 
authority  may  be  exercised  and  performed  by  a  majority  of  the  whole 
number.  If  the  act  to  be  done  by  virtue  of  such  public  authority  re- 
quires the  exercise  of  discretion  and  judgment, — in  other  words,  if  it 
is  a  judicial  act, — the  persons  to  whom  the  authority  is  delegated,  must 
meet  and  confer  together,  and  be  present  when  the  act  is  performed  ; 
or  at  least  a  majority  must  meet,  confer,  and  be  present,  after  all  have 
been  notified  to  attend.  Where  the  act  to  be  done  is  merely  ministe- 
rial, a  majority  must  concur  and  unite  in  the  performance  of  the  act, 
but  they  may  act  separately.  (3  Durnf.  &  E.,  38,  40,  380  ;  3  Comst., 
407 ;  6  Johns.,  39  ;  1  Bos.  &  P.,  236  ;  9  Wend.,  191  ;  21  Ib.,  217  ; 
7  Cow.,  529.) 

The  provision  of  the  Revised  Statutes  declaring  generally  that  the 
act  may  be  performed  by  a  majority  upon  a  meeting  of  all  the  persons 
or  officers  to  whom  the  authority  is  confided  (2  Rev.  Stats.,  555,  §  27) 
does  not  abrogate  the  common  law  rule  allowing  public  officers  to  act 
separately  in  performing  a  ministerial  act.  The  statutory  provision  is 
permissive  in  its  character,  and  is  merely  an  affirmance  of  the  validity 
of  the  acts  of  the  majority.  If  there  are  only  two  to  whom  a  public 
authority  is  delegated,  it  necessarily  follows  that  nothing  can  be  done 
without  the  consent  of  both.  Where,  however,  one  of  two  public 
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PARLIAMENTARY  LAW. 


officers  assumes  to  do  an  act,  exclusively  ministerial,  in  the  name  of 
both,  the  consent  of  the  other  may  in  general  be  implied  under  the 
presumption  of  law  that  the  officer  has  done  his  duty  by  conferring 
with  his  associate,  and  obtaining  from  him  the  requisite  authority  to 
do  the  act.  1856,  Perry  a.  Tynen,  22  Barb^  137. 
2.  A  proceeding  on  the  part  of  the  people  of  the  State  is  the  only  one 
in  which  the  legality  of  an  election  to  the  office  of  trustee  in  a  religious 
corporation  can  be  determined.  Wyatt  a.  Benson,  Ante,  182. 

ATTORNEYS,  3  ;  COMMON  COUNCIL  ;  DISCONTINUANCE,  3  ;  MANDAMUS. 

PARLIAMENTARY  LAW. 

1.  The  original  passage  of  the  amended  charter  of  the  city  of  New  York, 
passed  April  12,  1853,  was  a  nullity  ;  for  the  reason  that  the  taking 
effect  of  the  act  was  made  dependent  upon  a  popular  election.     The 
People  on  rel.  McSpedon  a.  Stout,  Ante,  22. 

2.  But  the  defect  was  cured  by  the  act  of  June  14,  1853,  providing  that 
the  act  of  April  12  should  take  effect  immediately.    Ib. 

3.  The  act  of  June  14  was  not  a  mere  amendment  of  the  amended  char- 
ter, but  was  a  valid  re-passage  of  it,  and  operated  to  give  it  effect  from 
that  date.     Ib. 

COMMON  COUNCIL. 

PARTIES. 

1.  The  principles  which  are  to  govern  in  determining  who  are  proper 
parties  to  an  equitable  suit  brought  under  the  Code, — stated.     1856, 
Hubbard  a.  Eames,  22  Barb.,  597. 

2.  A  widow  claiming  a  right  of  dower  is  a  proper  but  not  a  necessary 
party  to  proceedings  for  partition,  and  a  judgment  which  makes  not  a 
sale  but  actual  partition  in  no  way  affects  her  interest,  and  should  not 
be  disturbed  upon  her  motion  to  set  aside  for  irregularity.     (Tanner  a. 
Niles,  1  Barb.,  560.)     Supreme  Ct.,  Sp.  T.,  1856,  Gordon  a.  Sterling, 
13  How.  Pr.  R.,  405. 

3.  An  action  to  recover  the  penalty  for  unlicensed  piloting  in  the  East 
River  must  be  brought  in  the  name  of  the  Master  Warden  of  the  Port 
of  New  York.      N.  Y.  Common  Plea»,  Gen.  T.,  1857,  The  People  a. 
Deming,  13  How.  Pr.  R.,  441. 

4.  The  provision  of  the  Revised  Statutes  that  in  an  action  of  ejectment 
the  declaration  might  contain  several  counts,  and  that  several  parties 
might  be  named  as  plaintiffs  jointly  in  one  count  and  separately  in 
others,  is  abrogated  by  the  Code.     It  was  a  provision  relating  merely 
to  the  remedy  ;  and  is  inconsistent  with  the  provisions  of  the  Code 
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respecting  parties  to  actions,  and  the  form  of  actions,  and  with  the 
whole  scope  of  the  new  system.  1856,  St.  John  v.  Pierce,  22  Barb.,  362. 
5  The  question  how  far  the  provisions  of  the  Revised  Statutes  are  ap- 
plicable to  actions  for  the  recovery  of  real  property  brought  under  the 
Code, — discussed.  Ib. 

6.  It  seems  that  a  town  cannot,  in  its  corporate  capacity,  maintain  an 
action  to  vindicate  the  tax-payers  from  an  illegal  tax.     The  Town  of 
Guilford  a.  The  Supervisors  of  Chenango  county,  3  Kern.,  143. 

7.  The  acts  of  1849  and   1851,  allowing  joint-stock  companies,  &c.,  to 
sue  and  be  sued  in  the  name  of  their  presidents  or  treasurers,  do  not 
embrace  the  fire  companies  of  the  city  of  New  York.     Masterton  a. 
Botts,  Ante,  130. 

8.  An  action  prosecuted  under  Laws  of  1830,  ch.  320,  §  23  (2  Rev.  Stats., 
4  ed.,  300,  §  19),  upon  an  administration  bond  made  to  the  People  of 
this  State,  under  the  provisions  of  2  Revised  Statutes,  77,  §  42,  is 
properly  brought  in  the  name  of  the  People ;  the  individual  immedi- 
ately interested  in  the  recovery  being  joined  as  relator.     The  People 
on  rel.  Demarest  a.  Laws,  Ante,  292. 

9.  An  action  upon  a  bond  given  by  a  constable  of  the  city  of  New  York, 
to  the  Mayor,  &c.,  of  the  city  (pursuant  to  2  Rev.  Laws  of  1813,  397, 
§  147)  is  properly  brought  in  the  name  of  the  Mayor,  &c.,  and  not  in 
that  of  the  party  aggrieved.     The  Mayor,  <fec.,  of  New  York  a.  Doody, 
Ante,  127. 

10.  An  assignee  of  a  demand  in  trust  to  pay  certain  creditors  of  the  as- 
signor and  the  balance  to  the  assignor  himself,  may  bring  an  action  in 
his  own  name,  without  joining  the  cestui  que  trusts  as  plaintiffs.   Lewis 
a.  Graham,  Ante,  106. 

11.  Penalties  for  violations  of  the  act  for  the  preservation  of  deer,  and  of 
•  that  for  the  preservation  of  trout,  both  passed  April  7,  1857,  may  be 

recovered  either  in  the  name  of  the  complainant,  or  by  any  one  of  the 
superintendents  of  the  poor  where  the  offence  was  committed. 

If  sued  in  the  name  of  the  complainant,  security  for  costs  is  to  be 
given.  Laws  of  1857,  ch.  287,  §4;  Ib.,  ch.  290,  §  3  ;  Pub.  Acts, 
91,  92. 

ANSWER,  3 ;  MARRIED  WOMAN  ;  WAIVER,  1. 

PARTITION. 

1.  To  be  entitled  to  apply  for  a  partition,  and  if  necessary  for  a  sale, 
under  the  partition  statute,  it  is  not  necessary  to  be  an  actual  occupant 
of  the  premises  or  hold  an  immediate  present  estate  therein.  A  person 
possessed  of  an  undisputed  title  to  an  undivided  share  in  remainder, 
although  there  be  an  existing  admitted  life  estate  covering  the  whole 
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PARTNERSHIP. 


premises,  is  "  a  person  in  possession  of  the  lands  of  which  partition  is 
sought,  as  tenant  in  common,"  within  the  meaning  of  the  statute.  Su- 
preme CV.,  Gen.  T^  1857,  Blakely  a.  Calder,  13  How.  Pr.  R^  476. 
2.  The  provisions  of  section  173  of  the  Act  of  April  16,  1852,  to  amend 
the  Code,  made  applicable  to  title  3,  chapter  5,  of  part  3  of  the  Revised 
Statutes  relative  to  partition  suits.  Laws  of  1857,  ch.  679,  §  1,  Pub. 
Acts,  184. 

GUARDIAN  AD  LITEM,  1 ;  NOTICE,  2,  t. 

PARTNERSHIP. 

1.  The  surrogate  may  decree  the  payment  by  the  administrator  of  moneys 
due  to  a  surviving  partner  of  the  intestate  upon  a  partnership  account, 
without  preliminary  proceedings  for  a  partnership  accounting.     Sellis' 
Case,  Ante,  272. 

2.  In  this  State  the  rule  is  settled  that  joint  creditors  will  not  be  permit- 
ted to  reach  the  individual  estate  of  a  deceased  partner  until  all  the 
separate  creditors  are  satisfied ;  and  the  exception  maintained  in  Eng- 
land in  case  of  no  joint  estate  and  no  solvent  surviving  partner,  does 
not  prevail  here.     Stewart's  Case,  Ante,  408. 

3.  Equity  will  not  interfere  to  impair  the  legal  preference  in  regard  to 
the  legal  assets  which  appertains  to  the  separate  creditors  at  law.     Ib. 

4.  Upon  a  settlement  of  partnership  affairs  had  after  the  death  of  S.,  one 
of  the  partners,  the  firm  was  found  insolvent,  and  a  large  part  of  the 
joint  debts  remained  unpaid. 

Held,  1.  That  the  partnership  creditors  could  not  be  paid  out  of  the 
separate  estate  of  the  deceased  until  all  separate  debts  were  paid. 

2.  That  if  any  surplus  should  remain  after  payment  of  those  debts,  it 
should  be  applied  to  the  payment  of  the  partnership  creditors ;  in 
which  case  those  that  had  received  partial  payment  out  of  the  partner- 
ship property  must  bring  in  their  dividends  and  share  rateably  with 
those  who  had  not  received  dividends,  or  else  be  excluded  until  the 
latter  class  had  received  a  sufficient  amount  to  place  them  on  terms  of 
equality  with  the  former.  Stewart's  Case,  Ante,  408. 

REFERENCE,  7. 

PLACE  OF  TRIAL. 
TRIAL,  1,  2,  3,  4,  5,  6. 

PLEADING. 

1.  The  former  rules  relative  to  profert  and  oyer,  have  no  application  to 
actions  under  the  Code.     The  Mayor,  <bc.,  a.  Doody,  Ante,  127. 
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2.  A  verified  pleading  must  be  construed  so  as  to  make  all  its  parts,  if 
possible,  harmonize  with  each  other.     Ryle  a.  Harrington,  Ante,  421. 

3.  The  averment  of  a  fact  necessary  to  be  established,  cannot  be  dispensed 
with  because  it  may  be  presumed  from  the  existence  of  other  facts. 
(15  Barb.,  34,  35.)     Supreme  Ct.,  Sp.   T.f  1856,  Van  De  Sande  a. 
Hall,  13  How.  Pr.  R^  458. 

4.  In  pleading  a  judgment  under  section  161  of  the  Code,  it  is  necessary 
to  use  the  words  "  duly  given  or  made,"  or  words  to  the  same  effect 
and  substance ;  and  a  complaint  averring  that  the  judgment  was  en- 
tered is  demurrable.     Supreme   Ct.,  Sp.  T.,   1857,  Hunt  a.  Butcher, 
13  How.  Pr.  R.,  538. 

5.  As  a  general  rule  a  party  cannot  judge  for  himself  of  the  sufficiency  of  a 
pleading,  or  of  the  materiality  of  an  amendment,  but  must  bring  the 
question  before  the  court.     Vanderbilt  a.  Bleeker,  Ante,  289. 

6.  But  when  an  amended  pleading,  in  which  the  amendments  are  clearly 
frivolous  or  immaterial,  is  served  immediately  before  the  circuit,  and 
obviously  for  the  mere  purpose  of  delay,  it  may  be  disregarded.     Ib. 

7.  Of  the  rules  of  pleading  applicable  where  a  party,  sued  for  non-per- 
formance of  a  contract  in  writing,  seeks  to  have  it  reformed,  so  as  to 
express  the  real  intention  of  the  parties.     1856,  Wemple  a.  Stewart, 
22  Barb.,  154. 

8.  In  an  action  to  recover  many  items  of  demand  claimed  by  one  and 
the  same  right,  the  items  may  be,  for  the  sake  of  brevity  and  conve- 
nience, thrown  into  one  count.     Longworthy  a.  Knapp,  Ante,  115. 

9.  In  such  case,  defendant  may  plead  one  defence  to  some  of  the  items, 
and  another  defence  to  others.     Ib. 

10.  The  complaint  in  an  action  brought  under  the  Code  to  recover  the 
possession  of  real  property,  need  not  be  drawn  in  the  form  employed 
in  declarations  in  ejectment  suits  under  the  Revised  Statutes.     Walter 
a.  Lockwood,  Ante,  307. 

11.  Both  the  complaint  and  the  answer  in  such  actions  should  conform 
to  the  rules  of  pleading  laid  down  in  the  Code,  and  their  sufficiency  is 
to  be  tested  by  those  rules.     Ib. 

12.  The  cases  of  Warner  v.  Nelligar  (12  How.  Pr.  JR.,  402),  and  Law- 
rence v.  Wright  (2  Duer,  673) — disapproved.     Ib. 

13.  Of  the  proper  mode  of  complaining  in  an  action  by  a  receiver; — of 
departure  from  the  complaint  in  the  reply ; — and  of  the  proper  mode 
of  seeking  relief  where  the  reply  departs  from  the  complaint.     White 
a.  Joy,  3  Kern,  83,  rev'g  S.  C.;  11  How.  Pr.  R-,  36 ;  2  Ante,  548. 

14.  When  an  answer  set  up  four  defences,  two  of  which  tendered  issues 
with  the  complaint,  and  two  of  which,  in  hypothetically  admitting  the 
averments  of  the  complaint,  averred  matter  in  avoidance ;  upon  motion, 
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Held,  1.  That  the  two  hypothetical  defences  must  be  stricken  out. 
2.  That  as  there  was  enough  left  in  the  answer  to  put  the  plaintiff 
to  proof  of  his  case,  it  was  unnecessary  to  allow  an  amendment.     Su- 
preme Ct.,  Sp.  T^  1856,  Hamilton  a.  Hough,  13  How.  Pr.  R.,  14. 

15.  It  seems  that  the  plaintiff  cannot  move  for  judgment  under  section 
247  of  the  Code,  unless  the  answer  as  an  entirety  is  frivolous.     If  it 
contains  several  defences,  some  well  pleaded  and  some  insufficient,  the 
latter  should  be  demurred  to  or  moved  to  be  stricken  out,  as  the  case 
may  be.     JV.  Y.  Superior  Ctn  Sp.  T.,  1856,  Van  Valen  a  Lapham,  13 
How.  Pr.  R.,  240. 

16.  In  considering  a  counter-claim  upon  demurrer  to  it  for  alleged  insuf- 
ficiency, the  facts  alleged  in  the  complaint,  which  are  not  inconsistent 
with  the  averments  in  the  counter-claim,  are  to  be  taken  as  admitted. 
Graham  a.  Dunnigan,  Ante,  426. 

1*7.  In  an  action  by  the  assignee  of  a  claim,  a  demand  existing  prior  to 
the  assignment  in  favor  of  defendant  and  against  the  assignor,  is  un- 
available as  a  counter-claim :  and  if  so  pleaded,  no  reply  is  necessary. 
Dillaye  a.  Niles,  Ante,  253  ;  Ferreira  a.  Depew,  Ante,  131. 

18.  To  render  it  available  as  an  equitable  defence  it  must  be  pleaded  as  a 
defence.     Ferreira  a.  Depew,  Ante,  131;   Wolf  a.  H.,  13  How.  Pr. 
R.,  84. 

19.  Reply  unnecessary  to  an  answer  pleading  merely  payment.    Supreme 
Ct.,  Sp.  T.,  1856,  Bracket  a.  Wilkinson,  13  How.  Pr.,  R.,  102. 

20.  An  objection  to  a  complaint  for  defect  of  parties  can  only  be  taken 
by  demurrer  or  answer.     Lewis  a.  Graham,  Ante,  106. 

21.  A  demurrer  does  not  lie  to  a  complaint  for  the  defect  of  not  separ- 
ately stating  two  or  more  causes  of  action  ;  they  being  such  as  might 
be  united  in  one  complaint,  if  properly  stated.     Dorman  a.  Kellam, 
Ante,  202;  Badger  a.  Benedict,  Ante,  176. 

22.  The  proper  practice  in  such  case  is,  to  strike  out  of  the  complaint  on 
motion,  every  allegation  not  essential  to  a  single  cause  of  action.     Dor- 
man a.  Kellam,  Ante,  202. 

23.  A  demurrer  under  subdivision  6  of  section  144  of  the  Code  applies 
only  to  such  defects  as  would  render  the  count  bad  on  general  de- 
murrer at  law,  or  bad  for  want  of  equity  in  chancery.     The  complaint, 
therefore,  to  be  overthrown  by  such  a  demurrer,  must  present  defects 
MI  substantial  in  their  nature,  and  so  fatal  in  their  character,  as  to 
authorize  the  court  to  Ray,  taking  all  the  facts  to  be  admitted,  that  they 
furnish  no  cause  of  action  whatever.     Where  the  demurrer  admits 
facts  enough  to  constitute  a  cause  of  action,  the  complaint  will  be  sus- 
tained ;  and  if  the  defendant  requires  a  greater  degree  of  certainty  than 
is  found  in  the  complaint,  he  must  seek  his  relief  by  a  motion  that  the 


560  ABBOTTS'  PRACTICE  REPORTS. 


pleading  be  made  more  certain  and  definite.  (Cudlipp  a.  "Whipple,  1 
Abbotts'  Pr.  R.,  106;  Allen  a.  Paterson,  3  Seld.,  496;  Richards  a. 
Beairs,  28  Eng.  L.  d-  Eq.  R.,  157 ;  Richards  a.  Edich,  17  Barb.,  260.) 
Superior  Ct.,  Gen.  T.,  1856,  Graham  a.  Camman,  13  How.  Pr.  R^  360. 

AMENDMENT  ;    ANSWER  ;    COMPLAINT  ;    DEMURRER  ;    JUSTICE'S  COURT, 

tit.  Pleading. 

PLEDGE. 

1.  An  agreement  whereby  the  maker  of  notes  delivers  certificates  of  stock 
as  collateral  security  for  the  payment  of  the  notes,  stipulating  that  if 
the  notes  are  not  paid  at  maturity  the  securities  shall  be  under  the 
control  of  the  holder,  who  is  authorized  to  dispose  of  them,  and  to 
apply  the  proceeds  to  the  credit  of  the  maker, — is  a  pledge  of  the  stocks 
and  not  a  mortgage.     Lewis  a.  Graham,  Ante,  106. 

2.  A  pledgee  can  sell  the  pledge  on.  default  of  payment,  only  upon  demand 
of  payment  and  notice  of  sale ;  and  the  notice  must  state  the  time  and 
place  of  sale.     Ib. 

3.  A  special  partner  of  a  firm  with  whom  property  is  pledged,  is  not  in- 
capacitated by  his  relations  with  the  firm  from  purchasing  the  pledge 
at  a  sale  made  by  them.     Ib. 

4.  Where  a  pledgee  has  sold  the  pledge  without  right  to  do  so,  a  tender 
of  the  debt  is  not  necessary  to  enable  the  pledgee  to  recover  the  value 
of  the  pledge.    Ib. 

PRINCIPAL  AND  SURETY. 
CAUSE  OF  ACTION,  23,  24,  25,  26  ;  SET-OFF. 

PROMISSORY  NOTE. 
COMPLAINT,  19,  20  ;  SERVICE  AND  PROOF  OF,  23. 

PUBLICATION  OF  SUMMONS. 
AMENDMENT,  4  ;  SERVICE  AND  PROOF  OF,  4,  5,  9,  10,  11. 

QUESTIONS  OF  LAW  AND  FACT. 

The  question  whether  words  used  by  a  vendor  of  chattels,  at  the  sale, — e.g^ 
a  statement  of  the  ages  of  horses  sold, — amounted  to  a  warranty  or 
not,  is  a  question  of  fact  for  the  jury.  No  particular  phraseology  is 
necessary  to  constitute  a  warranty,  but  the  words  should  be  understood 
by  the  parties  as  an  absolute  assertion,  and  not  as  the  expression  of  an 
opinion.  And  it  is  for  the  jury  to  determine  how  the  words  were  un- 
derstood and  intended  by  the  parties.  1856,  Rogers  a.  Ackerman,  22 
Barb.,  134. 
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QUO    WARRANTO. 


QUO  WARRANTO. 

An  action  in  the  nature  of  a  quo  warranto,  is  the  proper  remedy  where 
an  unauthorized  person  has  usurped  the  office  of  alderman  in  a  muni- 
cipal corporation.  Lewis  a.  Oliver,  Ante,  121. 

INJUNCTION,  5. 

REAL  PROPERTY. 

ANSWER,  6 ;  COMPLAINT,  6 ;   CORPORATION,  4,  5,  6 ;  DEED  ;  JUDICIAL 
SALB  ;  NOTICE,  1,  2,  4  ;  PARTIES,  4,  5  ;  RECEIVER,  3  ;  TENDER. 

RECEIVER. 

1.  By  the  fair  construction  of  2  Revised  Statutes,  93,  §  58, — allowing 
commissions  to  executors,  <fec.,  for  "receiving  and  paying  out"  moneys, 
— one-half  of  the  specified  rates  are  to  be  allowed  for  receiving,  and 
one-half  for  paying  out.     Howes  a.  Davis,  Ante,  71. 

2.  A  receiver  is  entitled  to  commissions  at  the  rates  prescribed  by  2  Re- 
vised Statutes,  93,  §  58 ;  and  he  is  also  entitled  to  be  repaid  actual 
disbursements,  prudently  made  or  incurred,  in  the  case  of  the  trust 
property.     Ib. 

3.  A  receiver  of  real  estate,  to  lease  it  and  collect  the  rents  and  out  of 
them  to  pay  annuities  charged  upon  the  land,  leased  it  for  twenty 
years.     The  tenant,  who  was  insolvent,  assigned  his  whole  term,  save 
one  day ;  and  thereafter,  the  rent  having  become  two  years  in  arrear, 
an  order  was  made  by  the  special  term,  on  the  petition  of  the  receiver, 
and  with  the  consent  of  three-fifths,  in  amount,  of  the  parties  interest- 
ed in  the  land,  authorizing  the  receiver  to  accept  a  surrender  of  the 
lease  from  the  assignee,  and  to  execute  a  new  lease  to  him,  at  a  re- 
duced rent  which  had  been  sigreed  upon  by  the  parties,  on  the  as- 
signee's paying  the  arrears  of  rent  due  from  his  assignor.     There  was 
no  proof  that  the  property  had  fallen  in  value. 

ffcld,  On  appeal  from  this  order  to  the  general  term, — 1.  That  the 
court  would  not  sanction  this  arrangement. 

2.  That,  under  the  circumstances,  and  upon  the  facts  in  proof  re- 
specting the  value  of  the  property,  the  only  fair  test  of  the  value  was 
an  auction. 

3.  That  if  the  assignee  would  surrender  the  lease  and  pay  the  ar- 
rears, he  might  be  discharged  from  further  liability ;  and  in  such  case 
the  receiver  should  proceed  to  lease  the  premises  by  auction ;  but  if 
he  would  not  do  this,  the  receiver  should  proceed  to  recover  posses- 
sion of  the  lands. 

Vot.  IV.— 86 
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RECOUPMENT. 


4.  Whether  the  assignee  of  the  lease  might  nofc  be  held  liable  to 
the  receiver  for  the  rents  in  this  case —  Query  ? 

5.  Whether  the  court  may  not  grant  summary  relief  against  the 
tenant  of  a  receiver  of  the  court,  as  being  one  holding  under  the  court, 
and  subject  to  its  jurisdiction —  Query  ?     Lorillard  a.  Lorillard,  Ante, 
210. 

4.  To  appoint  a  receiver  of  chattel  property  held  by  a  mortgagee  in  pos- 
session, except  in  case  of  necessity  to  secure  the  rights  of  other  parties, 
is  to  impair  the  obligations  of  the  contract  between  such  mortgagee 
and  the  mortgagor,  and  so  is  beyond  the  constitutional  powers  both  of 
the  court  aijd  of  the  Legislature.     Patten  a.  The  Accessory  Transit 
Company,  Ante,  235. 

5.  The  appointment  of  a  receiver  involves,  in  effect,  an  injunction ;  and 
is,  therefore,  to  be  directed  with  great  caution,  and  only  in  cases  of 
pressing  and  apparent  necessity.     Ib. 

6.  As  a  general  rule,  in  cases  of  numerous  conflicting  claims  against  an 
insolvent  corporation,  a  receiver  of  the  property  of  the  corporation 
will  be  appointed,  whenever,  in  the  exercise  of  a  sound  discretion,  it 
is  apparent  to  the  court  that  under  the  circumstances  the  property 
ought  to  be  placed  in  indifferent  and  impartial  hands,  to  secure  its 
preservation  during  the  controversy.     Ib.,  Ante,  139. 

7.  It  is  not'  a  conclusive  answer  to  an  application  for  a  receiver  that  the 
appointment  is  opposed  by  a  mortgagee  in  possession,  of  the  property 
sought  to  be  reached.     So  held  in  a  case  where  there  were  other  liens 
on  the  property,  prior  to  the  mortgage  held  by  the  objecting  cred- 
itor.    Ib. 

REFERENCE,  19. 
• 

RECOUPMENT. 

In  an  action  by  the  lessor,  for  rent,  the  lessee  may  recoup  damages  for  a 
breach  of  a  covenant  for  quiet  enjoyment.  Before  the  doctrine  of  re- 
coupment had  been  as  firmly  established  as  it  now  is,  it  was  repeatedly 
decided  that  the  lessee  could  not,  in  an  action  for  rent,  set  up  the 
breach  by  the  plaintiff  of  a  covenant  in  the  same  lease,  though  such 
covenant  concerned  the  subject  for  which  the  rent  was  agreed  to  be 
paid.  (Tuttle  v.  Tompkins,  2  Wend.,  407 ;  Etheridge  v.  Osborn,  12 
Ib.,  529;  Sickels  v.  Fort,  15  Ib.,  559.)  The  principle  of  these  cases 
was  afterwards  repeatedly  disapproved  of  in  the  same  court  in  which 
they  were  decided ;  and  it  cannot  be  denied,  consistently  with  the  doc- 
trine now  well  established,  but  that  in  an  action  for  a  breach  of  con- 
tract, the  defendant  may  show  that  the  plaintiff  has  not  performed  the 
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REFERENCE. 


same  contract  on  his  part,  and  may  recoup  his  damages  for  such  breach 
in  the  same  action  whether  they  are  liquidated  or  not.     (Ives  v.  Van 
Epps,  22  Wend.,  155;  Batterman  a.  Pierce,  3  Hill,  1*71,  and  cases 
cited.)     The  Mayor,  <fec.,  of  New  York  a.  Mabie,  3  Kern.,  151. 
COUNTER-CLAIM,  1,  2. 

REFERENCE. 

1.  Referees  shall  have  the  same  power  to  grant  adjournments  and  to  al- 
low amendments  to  any  pleadings,  as  the  court  upon  such  trial,  upou 
the  same  terms  and  with  the  like  effect.     (They  shall  have  the  same 
power  to  preserve  order  and  punish  all  violations  thereof,  upon  such 
trial,  and  to  compel  the  attendance  of  witnesses  before  them  by  attach- 
ment, and  to  punish  them  as  for  a  contempt  for  non-attendance,  or  re- 
fusal to  be  sworn  or  testify,  as  is  possessed  by  the  court.)     Code,  §  272, 
as  amended,  Laws  of  1857,  ch.  723,  §  11,  Pub.  Acts,  57. 

2.  An  action  in  tort,  though  it  require  the   examination  of  numerous 
items  of  damage,  is  not  referable  as  requiring  the  examination  of  an 
account.     Supreme  Ct.,  Sp.  T.,  1856,  Dewey  a.  Field,  13  How.  Pr. 
R.,  437. 

3.  To  authorize  the  court  to  order  a  reference  of  an  action  without  con- 
sent, under  section  271,  subd.  1,  of  the  Code,  there  must  be  an  account 
between  the  parties  in  the  ordinary  acceptation  of  the  term.    In  an  ac- 
tion for  damages,  although  brought  to  recover  various  items  of  special 
damage,  either  party  has  a  right  to  have  the  issue  tried  by  a  jury,  un- 
less it  be  joined  in  an  action  which  the  Code  requires  the  court  to  try. 
(Van  Rensselaer  a.  Jewett,  6  Hill,  373.)     N.  Y.  Superior  Ct.,  Sp.  T., 
1856,  McCullough  a.  Brodie,  13  How.  Pr.  R.,  346 ;  Supreme  Ct.,  Sp. 
T.,  1856,  Dewey  a.  Field,  76.,  437. 

4.  Though  perhaps  the  class  of  actions  in  which  the  court  can  order  the 
whole  action  to  be  tried  by  the  referee,  without  the  consent  of  either 
part}',  is  enlarged  by  the  Code ;  yet  the  fact  which  warrants  the  exer- 
cise of  the  power  is  the  same  now  as  when  the  Revised  Statutes  alone 
gave  the  authority  to  refer.    (19  Wend^  31 ;  25  Ib.,  687  ;  6  76.,  503.) 
N.  Y.  Superior  Ct.,  Sp.  T..  1856,  13  How.  Pr.  A,  346. 

5.  Rules  respecting  the  nomination  of  referees  in  the  first  district.    1856, 
13  How.  Pr.  R.,  346. 

6.  Where  a  referee  was  directed  by  an  order  at  special  term  to  make  a 
further  report  in  addition  to  or  amendment  of  the  report  made  by  him, 
but  upon  points  not  specifically  raised  by  the  pleadings ; — 

Held,  upon  appeal  to  general  term,  that  when  a  referee  has  passed 
upon  all  th"  issues  formed  by  the  pleadings,  so  far  as  is  material  to  a 
decision  of  the  cause,  stating  the  general  facts  found  in  respect  to  them 
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REFERENCE. 


and  his  conclusions  of  law  separately,  he  has  discharged  his  whole 
duty  in  respect  to  form.  If  his  general  facts  are  not  warranted  by,  or 
are  contrary  to,  evidence,  the  remedy  of  the  party  aggrieved  for  pre- 
senting the  error  is,  by  making  a  case  within  ten  days  after  notice  of 
the  judgment.  (Code,  §§  272,  268,  Lakin  a.  The  New  York  &  Erie 
Kailroad  Company,  11  How.  Pr.  R.,  413.)  Supreme  Ct.,  Gen.  T., 
1856,  Marston  a.  Johnston,  13  How.  Pr.  JR.,  93. 

7.  The  complaint  was  in  the  form  of  a  bill  in  equity  in  cases  of  partner- 
ship and  prayed  an  account.     The  answer  denied  the  partnership,  and 
set  up  a  set-off  and  counter-claim.     Upon  a  consent  the  whole  issue 
was  referred  to  a  referee.      The  referee,  upon  a  trial,  found  the  de- 
fendants liable  to  account,  and  proceeded  to  take  the  account  without 
requiring  the  defendants  to  bring  in  their  accounts  in  the  form  of 
debtor  and  creditor,  according  to  the  rules  and  practice  of  the  old 
Court  of  Chancery.     From  judgment  upon  his  report  the  defendants 
appealed,  and  asked  for  a  new  trial  upon  that  ground. 

If  eld,  That  under  section  272  the  referee  had  complete  jurisdiction 
over  the  cause,  as  much  so  as  any  judge  at  special  term  could  possess, 
that  the  mode  of  conducting  the  trial  must  be  left  within  his  discretion, 
as  far  as  related  to  all  questions  within  the  ordinary  discretion  of  a 
judge  on  the  trial  of  a  cause,  and  that  it  was  competent  for  him  to 
pursue  the  course  he  did,  and  that  his  discretion  could  not  be  re- 
viewed. 

It  would  be  the  better  practice,  in  such  case,  for  the  referee  to  make 
a  separate  report  declaring  the  existence  of  the  partnership  and  the 
liability  to  account,  which  report  might  be  confirmed  upon  special 
application  to  the  court  so  as  to  allow  an  appeal,  and  get  the  decision 
of  the  court  upon  that  point  before  the  account  was  taken.  Supreme 
Ct.,  Gen.  T.,  1856,  Palmer  a.  Palmer,  13  How.  Pr.  R.,  363. 

8.  It  has  been  the  practice,  both  before  and  since  the  Code,  where  the 
referee  does  not  pass  upon  all  the  issues  in  the  cause,  to  refer  the  cause 
back  to  him  for  a  further  report ;  and  since  the  Code,  where  he  has 
not  separately  found  the  facts  from  the  evidence  necessary  to  a  proper 
disposition  of  all  the  issues  in  the  cause,  the  practice  has  been  the 
same.     (12  Wend.,  291  ;  6  How.  Pr.  R.,  492  ;  12  Barb.,  126,  127  ; 
2  Sandf.,  641  ;  4  76.,  691 ;  Doe  a.  Peck,  1  C.  R.,  54,  and  Ib.,  61  ; 
Deming  a.  Post,  Ib.,  121  ;  1  Whit.  Pr.,  714.)     The  application  to  set 
aside  the  report  for  either  of  the  causes  above  stated  must  be  made  on 
motion  to  the  court  at  special  term,  and  such  errors  ought  not  to  be 
entertained  on  appeal  from  the  judgment.     No  appeal  should  lie  from 
the  judgment  of  an  inferior  court,  or  from  the  special  term  to  the  gen- 
eral term,  for  such  errors  committed  by  referees,  unless  that  court  has 
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first  refused  to  correct  them.  (But  see  Lakin  a.  The  New  York  &  Erie 
Railroad  Company,  11  How.  Pr.  R.,  412.)  Supreme  Ct.,  Sp.  T.,  1856, 
Hulce  a.  Sherman,  13  How.  Pr.  R.,  411. 

9.  Where  a  reference  is  made  to  a  referee  simply  to  take  and  state  an 
account,  he  is  a  mere  substitute  for  a  master  in  chancery,  and  must 
conform  to  the  rules  and  practice  of  that  court,  so  far  as  applicable  un- 
der the  Code.     Supreme  Ct.,  Gen.  T.,  1856,  Palmer  a.  Palmer,  13 
How.  Pr.  R^  363. 

10.  The  reference  to  take  an  account  for  the  information  of  the  court, 
authorized  by  subdivision  2  of  section  271  of  the  Code,  is  the  refer- 
ence of  the  old  courts  of  equity,  such  as  was  always  made  to  a  master 
in  cases  of  accounting.     The  practice  in  chancery  in  such  cases  was 
for  the  master  to  prepare  a  draft  of  his  report,  and  deliver  it  to  such 
parties  as  desired  it,  and  for  the  parties  then  to  come  in  and  file  objec- 
tions to  such  draft,  and  after  argument  thereupon  the  master  made  his 
final  report.     To  this  report,  either  party  who  had  filed  objections 
could  take  exceptions  based  upon  such  objections.     These  exceptions 
could  be  brought  on  before  the  court  for  argument,  and  nothing  else 
in  the  account  came  up  for  review  or  examination.    The  report  of  the 
master  was  final  and  conclusive  upon  all  parties,  in  respect  to  all  such 
matters,  after  the  expiration  of  the  order  »m. 

That  practice,  so  far  as  relates  to  references  under  subdivision  2  of 
section  271,  is  still  in  force  in  respect  to  proceedings  before  referees. 
Section  469  of  the  Code,  and  Rule  89  of  the  Supreme  Court,  expressly 
retain  all  the  customary  practice  in  chancery,  as  it  had  heretofore  ex- 
isted in  the  Court  of  Chancery,  in  cases  not  provided  for  in  some 
statute  or  other  rule. 

Therefore  where  no  objection  is  taken  before  the  referee,  and  no  ex- 
ception taken  to  his  report,  both  parties  are  concluded  by  it,  and  nei- 
ther is  entitled  to  raise  any  question  in  respect  to  the  details  of  the 
account  on  the  hearing  of  the  cause.  1856,  Ketchum  a.  Clark,  22 
Barb.,  319. 

11.  la  a  suit  for  the  foreclosure  of  a  mortgage,  against  several  defendants, 
one  of  them  appeared,  but  failed  to  answer,  while  the  others  joined 
issue.     The  cause  being  before  the  court  in  its  order  on  the  calendar, 
upon  notice  of  application  for  relief  as  against  the  non-answering  de- 
fendant, but  there  being  no  one  in  attendance  on  his  behalf,  and  upon 
notice  of  trial  as  against  the  others,  an  order  of  reference  of  "  the  mat- 
ter in  controversy"  was  made.     The  referee  proceeded  to  report  not 
only  upon  the  "  issue"  in  the  cause,  but  also  upon  the  plaintiff 's  right 
to  relief  as  against  the  non-answering  defendant ;  and  upon  the  report 
the  plaintiff  entered  judgment  as  of  course,  for  foreclosure  and  sale, 
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and  against  the  non-answering  defendant  for  any  deficiency.     That  de- 
fendant moved  to  set  aside  the  judgment  for  irregularity. 

If  eld,  1.  That  the  reference  was  regular  as  to  the  defendants  who 
joined  issue. 

2.  That  it  was  irregular  as  against  the  defendant  who  did  not  an- 
swer (there  being  no  issue  between  him  and  plaintiff),  to  direct  any 
other  reference  than  one  to  ascertain  and  report  the  amount  due  for 
the  information  of  the  court. 

3.  That  the  defect  might  be  cured  after  judgment  and  sale  by  a  ref- 
erence to  compute  the  amount  due,  the  judgment  to  stand  until  the 
coming  in  of  the  report,  and  then  to  be  modified  conformably  thereto. 
Cram  a.  Bradford,  Ante,  193. 

12.  In  an  action  to  foreclose  a  mortgage,  when  the  defendant  appears, 
but  makes  default  in  answering,  and  the  plaintiff  gives  due  notice  of 
an  application  to  the  court  for  the  relief  demanded  in  the  complaint, 
or  for  judgment,  the  court  when  so  applied  to  may,  instead  of  itself 
computing  the  amount  due  on  the  plaintiff's  mortgage,  refer  it  to  the 
clerk,  or  to  some  other  suitable  person  then  in  court,  to  make  such 
computation.     Kelly  a.  Searing,  Ante,  354. 

13.  Such  reference  may  be  immediately  proceeded  with,  and  report  be- 
ing made  to  the  court,  judgment  may  be  rendered  thereon.     The  court 
does  not  lose  control  of  the  main  application,  by  such  a  reference.    Ib. 

14.  Such  a  reference  is  not  such  a  new  or  independent  proceeding  as  to 
require  to  be  on  a  new  notice  to  the  defendant  (under  Code,  §  414).  £b. 

15.  Such  a  reference  need  not,  under  Rule  85,  be  executed  in  the  county 
in  which  the  action  is  triable.     Ib. 

16.  The  present  and  former  rules  of  the  Supreme  Court  relating  to  ref- 
erence in  foreclosure  suits — reviewed.     Ib. 

17.  When  a  new  trial  is  granted  upon  an  appeal  from  a  judgment  found- 
ed on  the  report  of  a  referee,  if  either  party  desires  it,  the  cause  should 
be  tried  before  a  new  referee.     Supreme  Ct.,  Sp.  T^  1854,  Schermer- 
horn  a.  Van  Alen,  13  How.  Pr.  R,  82. 

18.  The  decision  of  referees  directing  the  laying  out  of  a  highway,  upon 
appeal  from  the  order  of  the  commissioners,  is  not  void  where  the 
commissioners  lacked  jurisdiction  in  the  original  proceeding.    Supreme 
Ct.,  Sp.  T.,  1856,  The  People  on  rel.  Wait  a.Eggleston,  13  How.  Pr. 
R.,  123. 

19.  It  seems  that  assessments  upon  premium  notes,  made  by  the  receiver 
of  an  insolvent  mutual  insurance  company  pursuant  to  the  statute  of 
1852,  are  binding  upon  all  the  members  of  the  company,  and  are  con- 
clusive uppn  them  until  set  aside  on  motion,  or  reversed  on  appeal. 
(12  Barb.,  674  ;  10  Paige,  382.) 
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And  therefore  after  the  receiver  is  appointed,  and  before  assessments 
are  made,  or  any  suits  are  commenced  upon  premium  notes,  there 
should  be  a  reference  to  ascertain  the  situation  of  the  company  at  the 
time  of  sequestration,  its  liabilities,  the  amount  to  be  raised  by  assess- 
ments, for  payment  of  debts,  for  cancelment  of  outstanding  policies,  for 
the  costs  and  expenses  of  the  receivership ;  and  like  reference  should 
be  taken  whenever  further  assessments  are  necessary. 

Public  notice  of  the  time  fixed  for  the  reference  should  be  given  by 
advertisement,  in  order  that  all  persons  interested  might  attend,  and 
that  all  liable  to  be  assessed  might  except  to  the  report  and  oppose  its 
confirmation  at  their  own  expense.  Supreme  Ct.,  Sp.  T^  1857,  In  the 
matter  of  Campbell,  13  How.  Pr.  R,  481. 

APPEAL,  16  ;  JUDGMENT,  4. 

REHEARING. 
APPEAL,  2. 

REPLY. 

COUNTER-CLAIM,  5,  6  ;  PLEADING. 

SEAL. 

//  seems  that  the  common  law  rule  that  a  seal  imports  a  consideration, 
has  not  been  so  far  altered  by  our  statute  (2  Rev.  Stats^  406,  §  77)  as 
to  enable  a  mortgagor  of  real  estate  to  apply  to  a  court  of  equity  to 
cancel  the  mortgage  upon  the  ground  of  a  want  or  a  failure  of  consid- 
eration. The  permission  given  by  the  statute  to  rebut  the  presumption 
of  consideration  arising  from  the  seal,  is  confined  to  cases  where  there 
is  an  action  brought  upon  the  instrument  itself,  or  where  the  instru- 
ment is  made  the  foundation  of  a  set-off.  (Gillelaud  v.  Failing,  5  Den^ 
308.)  Calkins  a.  Long,  22  Barb.,  97. 

SERVICE  AND  PROOF  OF. 

1.  Where  an  appeal  is  taken  to  the  New  York  Common  Pleas  from  a 
judgment  rendered  by  the  New  York  Marine  Court  (at  general  term), 
or  by  a  justice  of  the  justices'  court  of  the  city  of  New  York,'the  no- 
tice of  appeal,  in  case  neither  the  respondent,  nor  the  agent  or  attorney 
who  appeared  for  him  on  the  trial,  can  be  found  in  the  county,  may 
be  served  on  such  respondent  by  leaving  it  with  the  clerk  of  the 
county.     Code,  §  354,  as  amended,  Laws  of  1857,  ch.  723,  §  22,  Pub. 
Acts,  61. 

2.  The  summons  in  summary  proceedings  to  recover  possession  of  de- 
mised premises,  issued  under  2  Revised  Statutes,  4  ed.,  757,  §§  30-32, 
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may  be  served,  in  case  there  is  no  person  of  mature  age  residing  on 
the  premises,  by  affixing  a  true  copy  of  the  summons  upon  a  conspic- 
uous part  of  said  premises.  2  Rev.  Stats.,  4  ed.,  757,  §  32,  subd.  2,  as 
amended,  Laws  of  1857,  ch.  684,  §  1,  Pubi  Acts,  65. 

3.  An  attorney  or  party  having  fixed  his  place  of  residence  for  the  pur- 
poses of  an  action,  in  the  manner  prescribed  by  the  Supreme  Court, 
Rule  5,  service  by  mail  can  be  made  by  him  only  by  mailing  at  the 
place  thus  indicated  ;  and  where  the  defendant,  having  specified  White 
Lake  as  his  residence,  afterwards  attempted  to  make  a  service  by  mail- 
ing his  answer  in  the  city  of  New  York,  it  was  held  not  a  service  by 
mail,  but  an  attempt  at  personal  service,  which  was  to  be  treated  as 
good,  or  not,  according  as  the  answer  might  reach  the  plaintiff's  attor- 
ney before  or  after  time  expired.      Supreme  Ct.,  Sp.  T.,  1856,  Hurd 
«.  Davis,  13  How.  Pr.  JR.,  57. 

4.  The  court  cannot  make  an  order  for  publication  of  the  summons  in  an 
action  against  a  non-resident  defendant,  under  section  135  of  the  Code, 
subdivision  3, — which  allows  such  order  in  an  action  on  contract  where 
the  defendant  has  property  in  the  State, — in  a  case  where  the  property 
is   only  brought  temporarily  within  the  State  with  the  design   of 
removing  it  forthwith  ;  and  where,  from  the  nature  of  the  case,  there 
is  no  agent  or  factor  in  charge  of  the  property  for  the  owner,  through 
whom  notice  of  the  proceedings  could  reach  the  latter.     Haight  a. 
Husted,  Ante,  348. 

5.  The  provision  of  section  135  of  the  Code,  subdivision  3',  is  in  deroga- 
tion of  the  rights  of  defendants,  and  should  be  strictly  construed.    Ib. 

6.  Whether  personal  service  of  a  copy  of  the  summons  and  complaint 
out  of  this  State  (under  Code,  §  135),  confers  on  the  court  any  juris- 
diction whatever,  in  any  case, —  Query  ?    Morrell  a.  Kimball,  Ante,  352. 

7.  The  official  certificate  of  the  sheriff  of  another  State  is  not  evidence 
in  this  State  of  the  service  of  papers ;  his  affidavit  should  be  present- 
ed.    Ib. 

8.  The  trustees  of  a  religious  corporation  and  officers  appointed  by  them, 
whose  elections  and  appointments  were  in  conformity  with  the  formal- 
ities prescribed  by  the  statute,  and  who  have  in  fact  acted  and  are  act- 
ing as"  such,  are  at  least  officers  de  facto,  upon  whom  alone  can  a  valid 
service  of  process  be  made.     Berrian  a.  The  Methodist  Society  in  New 
York,  Ante,  424. 

9.  Section  134  of  the  Code,  in  authorizing  service  of  summons  upon  a 
foreign  corporation,  to  be  made  by  delivering  a  copy  to  an  officer  of 
the  corporation,  simply  provides  a  substitute  for  service  by  publication. 
Bates  a.  The  New  Orleans,  Jackson  &  Great  Northern  Railroad  Co., 
Ante,  72. 
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10.  The  case  of  Hulbert  a.  The  Hope  Mutual  Insurance  Company  (4 
How.  Pr.  R.,  275),  approved.     Ib. 

11.  To  sustain  the  service  of  a  summons  upon  a  foreign  corporation, 
under  section  134  of  the  Code,  it  must  appear  that  such  corporation 
owned,  within  this  State,  at  the  time  of  service,  property  such  as  was 
liable  to  be  taken  by  attachment  under  sections  227-242.     Ib. 

12.  It  is  within  the  discretion  of  the  surrogate  to  determine  what  is  suf- 
ficient proof  of  the  service  of  a  petition  for  admeasurement  of  dower 
and  of  notice  of  the  day  of  its  intended  presentation ;  and  if  evidence 
is  submitted  to  him  which  raises  a  fair  presumption  that  the  service 
called  for  has  been  made,  this  will  sustain  subsequent  proceedings. 
Board  a.  Board,  Ante,  295. 

13.  An  admission  of  service  of  a  petition  for  admeasurement  of  dower  with 
notice  of  the  day  of  its  intended  presentation,  signed  by  the  general  guard- 
ian of  minor  heirs,  is  sufficient  evidence  of  service  to  bind  such  heirs.   Ib. 

14.  What  is  a  sufficient  identification  of  papers  served,  in  an  affidavit  of 
service.    Ib. 

15.  The  mere  fact  that  the  report  of  commissioners  to  admeasure  dower 
is  filed  in  surrogate's  office  before  the  day  named  for  their  making  re- 
port in  the  order  of  appointment,  is  not  an  irregularity  which  avoids 
subsequent  proceedings,  where  no  proceedings  are  had  upon  the  report 
prior  to  the  day  named  for  the  report  to  be  made.     Ib. 

16.  It  is  the  service  of  the  petition  and  notice  in  proceedings  for  the  ad- 
measurement of  dower,  and  not  the  proof  of  service,  which  gives  the 
surrogate  jurisdiction  ;  and  hence  an  adjournment  may  be  ordered  on 
the  day  named  in  the  notice  for  the  presentation  of  the  petition,  if  the 
papers  have  then  been  served,  although  no  proof  of  service  is  then  be- 
fore the  surrogate.     Ib. 

17.  Recitals  in  the  record  of  a  judgment  rendered  in  another  State  are 
.    not  conclusive  to  show  service  of  notice  of  the  suit  upon  defendant. 

Black's  Case,  Ante,  162. 

18.  The  record  is,  however,  presumptive  evidence  of  jurisdiction  ;  and 
the  party  seeking  to  rebut  the  judgment  offered  against  him  by  show- 
ing want  of  notice  of  the  suit,  must  disprove  every  mode  of  lawful  ser- 
vice of  process,  and  must  show  clearly  and  explicitly  that  there  was 
no  lawful  service.     Ib. 

19.  Letters  of  administration  having  been  granted  to  the  widow  of  an 
intestate,  a  former  wife  filed  a  petition  for  a  revocation  of  the  letters,  as 
being  herself  the  lawful  wife  of  the  intestate  at  his  decease.     A  decree 
of  divorce  rendered  in  chancery  in  New  Jersey,  between  herself  and 
the  intestate,  in  1 850,  was  produced  to  defeat  her  claims. 

Held,  that  in  order  to  rebut  the  decree  on  the  ground  that  it  was 
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not  binding  on  the  petitioner  for  want  of  notice  to  her  of  the  proceed- 
ings, she  must  show  affirmatively  both  that  no  process  was  personally 
served,  and  that  none  was  served  by  copy ;  as  allowed  by  the  laws  of 
New  Jersey  at  that  time.  Ib. 

20.  It  is  not  necessary  that  notice  of  appeal  to  the  Common  Pleas  from  a 
judgment  of  the  general  term  of  the  Marine  Court  should  be  served  on 
each  of  the  justices ;  but  service  on  the  clerk  is  sufficient.     Irwin  a 
Muir,  Ante,  133. 

21.  The  notice  of  appeal  in  such  case  must  state  the  grounds  of  appeal.  Ib. 

22.  But  an  amendment  may  be  allowed  where  the  notice  is  deficient  in 
this  respect.     Ib. 

23.  Mode  of  serving  notice  of  protest  in  certain  cases.     Laws  of  1857, 
ch.  416,  §  3. 

APPEAL,  1,  4,  5,  6,  22,  23  ;  NEW  YORK  MARINE  COURT,  1,  2. 

SET-OFF. 

1.  A  surety  cannot,  in  an  action  against  him  by  the  creditor  of  his  prin- 
cipal, recoup  or  set-off  a  claim  to  damages  in  favor  of  his  principal 
against  the  creditor,  although  such  claim   might  be  a  defence  in  an 
action  against  the  principal.     La  Farge  a.  Halsey,  Ante,  397. 

2.  Nor  can  the  facts  constituting  such  claim  be  plead  by  way  of  showing 
that  the  principal  was  not  liable  to  the  plaintiff.     Ib. 

3.  Whether  in  such  a  case,  if  the  principal  be  insolvent  or  colluding  with 
the  creditor,  the  surety  may  cause  the  principal  to  be  brought  in  as  a 
party,  or  may  have  proceedings  stayed  until  the  plaintiff  has  litigated 
the  matter  with  the  principal, —  Query  ?     Ib. 

4.  The  provisions  of  the  statute  respecting  set-offs  (2  Rev.  Stats.,  154, 
§  12,  subd.  6)  are  so  far  modified  by  the  Code  as  to  admit  of  a  set-off 
or  counter-claim  on  behalf  of  one  or  more  of  several  defendants  where 
a  several  judgment  may  be  had  in  the  action  between  the  plaintiff  and* 
any  one  or  more  of  the  defendants ; — as,  in  an  action  upon  a  promissory 
note. 

Hence  in  an  action  against  two  defendants  on  a  note  signed  by  one 
of  them  as  principal  and  by  the  other  as  surety,  a  debt  due  from  the 
plaintiff  to  the  principal  may  be  proved  as  a  set-off.  1856,  Newell  a. 
Salmons,  22  Barb^  647. 

COUNTER-CLAIM,  1,  2 ;  RECOUPMENT. 

SPECIFIC  PERFORMANCE. 

The  Supreme  Court  has  jurisdiction  to  decree  the  specific  performance  of 
a  contract  for  the  purchase  of  lands  lying  in  another  State,  when  the 
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parties  are  residents  of  this  State  and  subject  generally  to  the  jurisdic- 
tion of  its  courts.  Such  a  jurisdiction  existed  in  the  Court  of  Chancery, 
and  passed  to  the  Supreme  Court  by  the  provisions  of  the  present 
Constitution.  (Massie  v.  Watts,  6  Crunch,  148  ;  Shattuck  v.  Cassidy, 
3  Edw.  C.  R-,  152  ;  Ward  v.  Arredondo,  1  Hopk.  C.  R.,  213;  Mead 
v.  Merritt,  2  Paige,  402  ;  Mitchell  v.  Bunch,  Id.,  606  ;  Sutphen  v. 
Fowler,  9  /<£,  280.)  The  doctrine  is,  that  this  court,  having  jurisdic- 
tion of  the  person  of  the  defendant,  will,  by  its  process  of  injunction 
and  attachment,  compel  him  to  do  justice,  by  the  execution  of  such 
conveyances  and  assurances  as  will  affect  the  title  of  the  property 
in  the  jurisdiction  within  which  it  is  situated.  The  present  Supreme 
Court  possesses  the  jurisdiction  formerly  exercised  by  the  Court  of 
Chancery.  1856,  Newton  a.  Bronson,  3  Kern^  587. 

TRIAL,  1. 

STATUTORY  CONSTRUCTION. 

1.  The  first  four  and  most  important  sections  of  the  "  act  of  1855,  for  the 
Prevention  of  Intemperance,  Pauperism,  and  Crime,"  which  by  its  24th 
section  repealed  all  acts  and  parts  of  acts  inconsistent  with  it,  having 
been  declared  unconstitutional  by  the  Court  of  Appeals ; — 

Held,  upon  demurrer  to  an  indictment  framed  under  the  provisions 
of  the  Revised  Statutes  on  the  same  subject,  that  the  repealing  act 
having  been  substantially  annulled,  the  old  law  was  continued  in  force. 
Supreme  Ct.,  0.  &  T.,  1856,  The  People  a.  Tiphaine,  13  How.  Pr. 
R.,  74. 

2.  Ordinarily,  the  time  within  which  an  act  is  required  by  statute  to  be 
done,  is  regarded  as  directory  merely.     Case  of  the  Empire  City  Bank, 
Ante,  118. 

3.  But  if  the  statute  contains  any  words  restraining  the  performance  of 
the  act  afterwards,  the  naming  of  the  time  will  be  regarded  not  as  di- 
rectory, but  as  a  limitation  of  authority.     Ib. 

ABSENT  AND  ABSCONDING  DEBTORS  ;  PARLIAMENTARY  LAW. 

STAY  OF  PROCEEDINGS. 

1.  A  stay  of  proceedings  pending  the  execution  of  a  commission  to  take 
testimony  is  not  a  postponement  of  the  cause  to  entitle  a  party  to  terra 
fees.     Supreme  Ct.,  Sp.   T.,  1856,  Shufelt  a.  Power,   13  How.  Pr. 
/?.,  89. 

2.  Whether,  notwithstanding  a  stay  of  proceedings,  pending  the  execu- 
tion of  a  commission  a  party  may  place  the  cause  upon  the  calendar 
and  notice  it  for  trial,  so  that  he  may  be  in  a  situation  to  try  it  in  case 
the  commission  should  be  returned, —  Query?     Ib. 
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3.  The  rule  that  where  the  same  title  to  the  same  premises  is  drawn  in 
question  in  a  second  suit,  between  parties  or  privies  to  the  first,  the 
court  will  order  the  costs  of  the  first  suit  to  be  paid  before  it  will 
suffer  the  second  suit  to  proceed,  does  not  apply  to  a  suit  brought  by 
A.,  B.,  &  C.,  heirs  at  law,  to  recover  premises  of  their  ancestor,  while 
a  judgment  for  costs  upon  dismissal  of  the  complaint  of  A.  in  a  for- 
mer action  to  recover  his  one-third  is  unpaid.      Such  second  suit  is 
not  to  be  regarded  as  between  the  same  parties  or  their  privies,  nor  are 
the  premises  to  be  regarded  as  the  same.     Supreme  Ct.,  Sp.  T.,  1856, 
Ten  Broeck  a.  Reynolds,  13  How.  Pr.  R.,  462. 

4.  An  undertaking  on  appeal  from  special  to  general  term  in  which  the 
sureties  justify  only  in  double  the  amount  of  the  judgment,  without 
reference  at  all  to  the  security  for  costs,  is  deficient,  and  does  not  stay 
proceedings.     Supreme  Ct.,  Sp.  T.t  1857,  Hoppock  a.  Cottrell,  13 
How.  Pr.  R.,  461. 

5.  Where  execution  on  a  judgment,  entered  upon  the  report  of  a  referee, 
was  issued  before  notice  of  appeal  had  been  served,  and  no  copy  of  an 
undertaking  was  served  with  the  notice  of  appeal,  a  motion  to  stay 
proceedings  until  the  decision  of  the  appeal  was  denied.     Supreme 
Ct^  Sp.  T.,  1856,  Staring  a.  Jones,  13  How.  Pr.  R.,  423. 

SUMMARY  PROCEEDINGS. 

1.  When  a  summons  has  been  issued  in  summary  proceedings  to  recover 
possession  of  demised  premises,  any  person  in  possession  of  such  de- 
mised premises,  or  any  person  claiming  possession  thereof,  may,  at  the 
time  appointed  in  such  summons  for  showing  cause,  file  an  affidavit 
with  the  magistrate  who  issued  the  same,  denying  the  facts  upon  which 
the  said  summons  was  issued,  or  any  of  those  facts,  and  the  matters 
thus  controverted  may  be  tried  by  the  magistrate  or  by  a  jury  ;  pro- 
vided either  party  to  such  proceedings  shall,  at  the  time  designated  in 
such  summons  for  showing  cause,  demand  a  jury,  and  at  the  time  of 
such  demand  pay  to  such  magistrate  the  necessary  costs  and  expenses 
of  obtaining  such  jury.     2  Rev.  Stats.,  4  ed.,  757,  §  34,  as  amended, 
Laws  0/1851,  ch.  684,  §  2,  Pub.  Acts,  65. 

2.  Before  the  jury  of  inquiry  in  proceedings  under  the  statute  of  forcible 
entries  and  detainers,  the  defendants  offered  to  prove,  by  a  witness 
whom  they  introduced,  that  the  defendants,  and  those  under  whom 
they  claim,  were,  and  always  had  been,  in  the  actual  and  peaceable 
possession  of  the  premises  in  question,  and  that  the  complainant  had 
never  been  in  the  actual  possession  of  such  premises.     But  the  judge 
decided  that  the  defendants  could  not,  in  that  stage  of  the  proceed- 
ings, show  the  actual  possession  of  the  premises  in  question  in  them- 
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selves,  or  controvert  the  possession  of  the  claimant,  and  rejected  the 
proffered  evidence.  The  inquisition  was  traversed,  and  the  proceed- 
ings removed  by  certiorari  to  the  Supreme  Court. 

Held,  on  appeal  from  an  order  refusing  to  quash  the  inquisition, — 
1.  That  the  interposition  of  the  traverse  was  no  waiver  of  any  substan- 
tial objections  to  the  procedure  before  the  jury. 

2.  That  it  was  not  designed  to  give  the  summary  remedy  provided 
by  the  statute,  for  the  acts  of  a  party  whose  possession  had  been  long 
continued  and  was  peaceful.  If  such  possession  is  without  title  or 
right,  the  law  furnishes  another,  and  in  the  end  a  more  efficacious  re- 
dress, and  under  proceedings  where  the  rights  and  claims  of  the  par- 
ties may  be  thoroughly  investigated.  The  evidence  tendered  by  the 
defendants,  therefore,  ought  to  have  been  received  as  pertinent  to  the 
question  before  the  jury  of  investigation,  and  the  decision  of  which  was 
to  control  their  action.  If  it  had  been  received  it  might,  and  if  it 
had  gone  to  the  extent  of  the  offer,  should  have  led  to  a  result  favor- 
able to  the  defendants ;  and  the  inquisition  should  therefore  be  quash- 
ed. Supreme  Ct.,  Gen.  T.,  1857,  The  People  on  rel.  Davids  a  Wilson, 
13  How.Pr.R^tW. 

SERVICE  AND  PROOF  OF,  2. 

SUPERVISORS. 

1.  The  expenses  of  providing  the  necessary  books  for  the  register's  office 
of  the  city  and  county  of  New  York,  of  keeping  them  in  repair,  and  of 
accommodations  for  the  courts,  whether  provided  by  the  supervisors  or 
by  the  sheriff,  are  county  charges.     The  People  on  rel.  McSpedon  a. 
Stout,  Ante,  22. 

2.  The  audit  and  allowance  of  a  county  charge,  by  the  board  of  super- 
visors, in  cases  where  they  are  authorized  to  act,  is  final  and  conclu- 
sive.    Ib. 

3.  But  the  audit  and  allowance  of  a  charge  which  is  not  a  legal  charge 
against  the  county, — e.  g.t  of  a  bill  for  work  done,  <kcM  for  the  corpo- 
ration of  the  city  of  New  York  under  private  contract,  and  exceeding 
two  hundred  and  fifty  dollars  in  amount — is  a  nullity.     Ib. 

4.  After  the  taxes  are  assessed  in  the  city  of  New  York,  and  warrants  are 
issued  and  delivered  to  the  receiver,  the  board  of  supervisors  have  no 
further  control  over  the  assessment  rolls,  and  cannot  thereafter  strike  a 
name  from  them.     The  Colonial  Life  Assurance  Co.  a.  The  Board  of 
Supervisors  of  New  York,  Ante,  84. 

5.  The  power  of  the  supervisors  of  New  York,  upon  application  made  to 
them  within  six  months  after  the  tax-rolls  are  delivered  to  the  receiver, 
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to  remit  or  reduce  a  tax,  is  discretionary  with  them ;  and  they  are  the 
judges  of  the  cause  shown.     Ib. 

6.  If  an  affidavit  is  furnished  to  the  supervisors  (pursuant  to  1  Rev.  Stats., 
416,  §  9)  by  a  corporation,  showing  that  it  is  not  in  receipt  of  any 
profit  or  income,  it  is  the  duty  of  the  board  to  strike  the  name  of  such 
corporation  out  of  the  assessment  rolls ;  and  a  mandamus  lies  to  en- 
force this  duty.     Ib. 

7.  But  if  such  affidavit  is  not. furnished,  the  assessment  of  such  corpora- 
tion is  conclusive  evidence  that  the  corporation  was  liable  to  taxation, 
and  was  duly  assessed.     Ib. 

8.  The  powers  and  duties  of  county  supervisors  discussed.     Supreme  Ct.y 
Sp.  T.,  1856,  Shepard  a.  Wood,  13  How.  Pr.  R^  47. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  The  judge  granting  an  order  for  the  examination  of  a  judgment  debtor 
on  supplementary  proceedings,  may  appoint  the  referee  authorized  by 
section  300  of  the  Code,  in  his  discretion,  either  in  the  first  order,  or 
at  any  time.     Code,  §  300,  as  amended,  Laws  of  1857,  ch.  723,  §  12, 
Pub.  Acts,  57. 

2.  The  power  to  entertain  proceedings  supplementary  to  an  execution 
cannot  be  transferred  to  any  person  not  a  judge  of  the  court  in  which 
the  judgment  was  rendered,  excepting  in  the  case  of  the  county  judges 
as  authorized  by  section  14  of  article  6  of  the  Constitution.     Cashman 
a.  Johnson,  Ante,  256. 

3.  The  act  of  1849,  conferring  on  the  judge  of  the  City  Court  of  Brook- 
lyn "the  powers  of  a  justice  of  the  Supreme  Court  at  chambers," 
does  not,  by  its  proper  construction,  embrace  the  powers  exercised 
by  a  justice  of  the  Supreme  Court  in  proceedings  supplementary  to 
execution.     Ib. 

4.  The  provisions  of  the  chapter  of  the  Code  relating  to  supplementary 
proceedings  should  be  liberally  construed,  so  as  to  effectuate  the  object 
of   the    proceedings.      Supreme   Ct.,  at  Chambers,  1857,  Webber  a. 
Hobbie,  13  How.  Pr.  R.,  382. 

5.  It  seems  that  a  receiver  appointed  in  such  proceedings  must  be  sub- 
ject to  the  order  of  the  judge  who  appointed  him ;  and  the  jurisdic- 
tion of  the  judge  must  continue  until  the  creditor  is  paid,  or  the  funds 
or  property  reached  is  exhausted.     Ib. 

6.  An  application  for  costs  upon  such  proceedings  is  not  too  late  at  any 
time  before  the  final  order  of  the  judge  for  the  application  or  appro- 
priation of  the  funds  in  the  hands  of  the  receiver.     Ib, 

7.  To  warrant  an  order,  under  section  292  of  the  Code,  that  a  judgment 
debtor  apply  property  towards  the  satisfaction  of  the  judgment  it  should 
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clearly  appear  that  the  property  is  in  his  hands  or  under  his  control. 
Supreme  Ct.,  Gen.  T.,  1856,  Sandford  a.  Moshier,  13  How.  Pr.  R^  137. 

8.  Where  the  debtor  under  examination  stated  that  he  had  received  sev- 
eral sums,  and  paid  out  several,  some  of  which  he  did  not  recollect, 
but  that  he  had  paid  out  all  he  had  received. 

Held,  that  although  the  account  of  the  disposition  of  the  money 
was  not  satisfactory  in  all  respects,  an  order  that  he  apply  it  to  the 
judgment  must  be  reversed.  Ib. 

9.  The  provision  of  section  302  of  the  Code,  bestowing  upon  the  judge, 
before  whom  supplementary  proceedings  are  commenced,  the  power  to 
punish  disobedience  to  his  order  made  therein,  does  not  limit  or  abridge 
the  general  power  of  the  court  to  punish  disobedience  to  the  order  of 
one  of  the  judges  of  the  court.     Wickes  a.  Dresser,  Ante,  93. 

10.  Under  the  Code  a  receiver  of  the  property  of  a  judgment  debtor  can 
only  be  appointed  in  proceedings  founded  upon  the  return  of  an  order, 
personally  served  on  the  judgment  debtor,  and  requiring  him  to  ap- 
pear and  answer.     Barker  a.  Johnson,  Ante,  435. 

11.  A  receiver  appointed  without  proceedings  founded  upon  the  service 
of  such  notice  has  no  authority.     Ib. 

12.  Whether  the  debtor  in  a  judgment  obtained  on  a  summons  served 
only  by  publication,  and  not  personally,  is  a  judgment  debtor  within 
the  meaning  of  the  provisions  respecting  supplementary  proceedings, — 
Query  ?    Ib. 

MOTIONS  AND  ORDERS. 

SUPPLEMENTAL  PLEADING. 
ANSWER,  8,  9,  10,  11,  12,  13,  14,  15;  APPEAL,  13. 

SUPREME  COURT. 

1.  A  justice  of  the  Supreme  Court  who  is  selected  to  act  as  judge  of 
the  Court  of  Appeals  (Const.  1846,  Art.  6,  §  2)  is  not,  while  judge  of 
the  Court  of  Appeals,  deprived  of  his  jurisdiction  to  preside  in  a  court 
of  Oyer  and  Terminer,  or  to  discharge  any  of  the  ordinary  duties  ap- 
pertaining to  that  office.     Supreme  Ct.,  Gen.  T.,  1855,  McCarron  o. 
The  People,  3  Ktrn^  74  ;  aflTg  S.  C.,  2  Park.,  Cr.  R.,  183. 

2.  In  respect  to  appeals  taken  to  the  Supreme  Court  from  decisions  of  a 
surrogate — which  were  formerly  taken  to  the  circuit  judge  of  the  cir- 
cuit (2  Rev  Stats.,  66,  §§  55-62  ;  /&.,  608,  §§  90-99),  and,  from  his 
decision  to  the  Court  of  Chancery  (76.,  609,  §  100),  but  now  lie  to  the 
Supreme  Court  (Const.  1846,  art.  6  ;  Laws  of  1847,  324,  §  17) — the 
powers  of  the  Supreme  Court  are  not  limited  to  those  formerly  pos- 
sessed by  the  circuit  judge.    The  Supreme  Court  takes  the  place  not 
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only  of  the  circuit  judge,  but  also  that  of  the  Court  of  Chancery,  in 
respect  to  such  appeals.  It  has  all  the  powers  of  the  circuit  judge  in 
such  cases,  and  also  all  the  powers  of  the  Court  of  Chancery  on  appeal 
from  that  officer.  There  is  no  express  restriction  of  the  court  to  nar- 
rower limits,  and  no  manifestation  of  an  intention  to  curtail  the  rem- 
edy, or  the  authority  of  the  court  upon  appeals.  The  only  substantial 
change  which  has  been  made,  or  which  was  intended,  is  in  regard  to 
the  tribunal  to  which  appeals  are  to  be  made,  and  by  which  the  pow- 
ers of  the  former  tribunals  are  to  be  exercised.  (Watts  v.  Aiken, 
4  How.  Pr.  R.,  439  ;  Mead  v.  Mead,  11  Barb.,  661.) 

In  particular  the  Supreme  Court  possess  the  power  to  impose  costs 
of  such  an  appeal  upon  the  appellant  or  respondent,  which  was  for- 
merly vested  in  the  Court  of  Chancery. 

But  the  Supreme  Court  have  nothing  to  do  with  the  costs  of  an  ap- 
peal taken  from  their  decision  to  the  Court  of  Appeals.  Whitbeck  a. 
Patterson,  1856,  22  Barb.,  83. 

3.  Where  an  appeal  is  taken  to  the  Supreme  Court  from  a  judgment  of 
a  county  court,  and  the  decision  of  the  Supreme  Court  is  that  the 
county  court  had  no  jurisdiction  of  the  cause,  the  Supreme  Court  has 
power  to  reverse  the  judgment  of  the  county  court,  and  may  award 
costs  of  the  proceedings  in  the  Supreme  Court.  1856,  Gormly  a. 
Mclntosh,  22  Barb.,  271. 

APPEAL,  2,  10,  11,  25;  SPECIFIC  PERFORMANCE. 

SUPREME  COURT  COMMISSIONER. 

Notwithstanding  the  abolition  by  the  Constitution  of  1846  of  the  office 
of  Supreme  Court  commissioner,  it  is  still  competent  to  the  Legisla- 
ture to  confer  the  powers  formerly  exercised  by  those  officers.  Cash- 
man  a.  Johnson,  Ante,  256. 

SURROGATE. 

1.  In  respect  to  the  authority  of  the  surrogate  to  decree  the  payment  of 
claims  against  estates,  no  distinction  exists  between  debts  recoverable 
at  law  and  such  as  are  recoverable  in  equity  only.      Sellis'  Case, 
Ante,  272. 

2.  The  statute  (2  Rev.  Stats.,  157,  §  5)  is  imperative  that  the  surrogate 
shall  assign  a  day  for  the  hearing  upon  a  petition  presented  to  him 
for  the  appointment  of  a  guardian.     But  he  may  assign  the  day  on 
•which  the  petition  is  presented,  if  he  shall  determine  that  notice  to 
the  relatives  need  not  be  given.     And  where  there  is  nothing  to  show 
that  this  course  was  not  taken,  it  will  be  presumed  that  the  surrogate 
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assigned  the  day  of  the  application  for  the  hearing.  The  People  on 
rel.  Wilcox  a.  Wilcox,  22  Barb.,  178. 

ARREST.  1 ;  DISTRIBUTION  OF  ESTATES  ;  PARTNERSHIP  ;  SERVICE  AND 
PROOF  OF,  12,  13,  14,  15,  16,  17,  18,  19. 

TENDER. 

1.  In  an  action  brought  to  recover  back  a  consideration  advanced  by 
plaintiff  on  an  agreement  for  the  sale  of  real  estate  by  defendant,  on 
the  ground  of  defendant's  failure  to  convey,  the  defendant  may  make 
tender  of  a  conveyance  at  any  time  before  answer,  and  then  plead  it 
and  have  the  benefit  of  it.     Such  was  the  rule  in  equity  in  like  cases, 
under  the  old  system  (Willis  v.  Chipp,  9  How.  Pr.  JR.,  568 ;  Hough- 
ton  v.  Skinner,  5  Ib.,  420;  Beals  v.  Cameron,  3  Ib.,  414;  Lyon  v. 
Brooks,  2  Edw.  Ch.,  110  ;  Brush  v.  Vandenburgh,  1  Ib.,  21 ;  1  Barb. 

Ch.  Pr.,  140),  and  there  is  no  good  reason  why  it  should  not  prevail 
under  the  Code.  Strictly  a  tender  is  not  necessary  to  entitle  the  de- 
fendant to  a  specific  performance.  An  offer  in  the  answer  to  perform 
would  be  sufficient  in  the  place  of  it,  even  if  that  were  necessary. 
The  defendant  might  sustain  an  action  for  that  relief  without  a  tender; 
but  the  omission  of  a  tender  might  affect  the  question  of  costs.  (Ste- 
venson v.  Maxwell,  2  Comst.,  408.)  Beebe  a.  Dowd,  22  Barb.,  255. 

2.  A  party  under  contract  to  convey  land,  is  bound  if  he  executes  the 
deed  in  another  State,  or  in  a  county  other  than  that  in  which  the 
lands  lie,  to  procure  such  certificate  of  the  official  character,  <fcc.,  of  the 
commissioner  taking  the  acknowledgment  as  is  necessary  to  entitle  the 
same  to  be  recorded.     Smith  a.  Smeltzer,  Ante. 

3.  A  tender  of  a  deed  properly  executed  and  acknowledged,  but  which 
cannot  be  recorded  by  reason  of  the  want  of  such  certificate,  is  insuffi- 
cient.    Ib. 

TRIAL. 

1.  Section  123  of  the  Code, — which  declares  that  actions  brought  "for 
the  recovery  of  real  property  or  of  an  estate  or  interest  therein,  or  for 
the  determination  in  any  form  of  such  right  or  interest,"  shall  be  tried 
in  the  county  in  which  the  subject  of  the  action  or  some  part  thereof  is 
situated, — may  perhaps  embrace  suits  for  a  specific  performance  of 
contracts  for  the  sale  of  lands  where  they  are  situated  in  this  State. 
(Ring*.  Me  Conn,  3  Sandf.  S.  C.  Rep.,  524.)  Conceding  that  it  is 
sufficiently  broad  to  embrace  such  suits,  it  clearly  has  no  application 
to  cases  where  the  subject  of  the  action  does  not  lie  within  any  county 
in  this  State.  The  object  of  the  section  is  to  determine  the  venue  in 
the  classes  of  actions  to  which  it  refers,  and  it  does  not  profess  to  limit 
VOL.  IV.— 87 
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or  define  the  jurisdiction  of  the  court.  It  cannot  be  implied  from  it 
that  where,  in  the  actions  enumerated,  the  subject  of  the  controversy 
does  not  lie  in  some  county  in  this  State,  no  action  whatever  will  lie. 
This  would  be  a  very  violent  implication.  When  the  Legislature  deter- 
mines to  abolish  any  portion  of  the  jurisdiction  of  the  superior  courts 
of  the  State,  we  may  expect  that  it  will  be  done  in  direct  and  unequiv- 
ocal language,  referring  to  that  particular  subject,  and  that  the  provis- 
ions will  not  be  found  lurking  under  a  remote  implication  drawn  from 
provisions  relating  to  the  place  of  trial.  1856,  Newton  a.  Bronson,  3 
Kern.,  587. 

2.  The  meaning  of  "  place  of  trial"  and  "  venue"  is  identical.     (Chubbuck 
a.  Morrison,  6  How.  Pr.  R.,  367.)     Supreme  Ct^  Sp.  T.,  1856,  Bangs 
a.  Selden,  13  How.  Pr.  R.,  374. 

3.  The  plaintiff  by  naming  as  the  venue  a  county  which  he  has  a  right  to 
name,  fixes  the  place  of  trial  there,  subject  to  the  power  of  the  court 
to  change  it,  and  a  motion  to  change  it  must  be  made  there,  or  in  the 
district,  or  an  adjoining  county.     Supreme  Ct.,  Sp.  T.,  1856,  Bangs  a. 
Selden,  13  How  Pr.  R.,  163. 

4.  A  motion  to  change  the  place  of  trial  being  granted,  whether  an  ap- 
peal from  the  order  should  be  taken  in  the  county  where  the  motion  was 
made  or  in  that  to  which  the  venue  was  changed.     Query  ?    Ib. 

5.  The  power  conferred  upon  the  Supreme  Court  by  section  33  (subd.  2) 
of  the  Code  to  remove  into  that  court  a  cause  pending  in  the  Superior 
Court  or  Common  Pleas,  is  a  discretionary  power.  Campbell  a.  Butler, 
Ante,  55. 

6.  The  defendant,  in  an  action  commenced  in  the  Superior  Court,  of  which 
that  court  has  jurisdiction,  is  not  entitled  as  matter  of  right  to  have 
the  cause  removed  upon  the  ground  that  both  parties  are  residents 
of   another  county,  and  the  cause  of  action  one  which  by   section 
125  is  triable  in  the  county  in  which  the  parties  or  any  of  them  re- 
side.    Ib. 

7.  An  action  to  recover  from  an  insurer  the  amount  of  a  loss,  founded 
upon  an  agreement  to  insure  and  deliver  a  policy  and  a  loss  before  de- 
livery of  the  policy  being  for  the  recovery  of  money  only,  is  one  which 
the  Code  requires  to  be  tried  by  a  jury.     Rockwell  a.  The  Hartford 
Fire  Insurance  Co.,  Ante,  179. 

8.  When  it  shall  appear  to  the  Supreme  Court,  or  to  any  county  court, 
or  to  the  Superior  Court  of  the  city  of  New  York,  or  the  Superior 
Court  of  Buffalo,  in  which  any  cause  shall  be  pending,  that  a  fair  and 
impartial  trial  cannot  be  had  without  a  struck  jury,  or  that  the  impor- 
tance or  intricacy  of  the  cause  requires  such  a  jury,  such  court  shall 
order  a  special  jury  to  be  struck  for  the  trial  of  such  cause.     2  Rev. 
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Stats.,  4  ed.,  665,  §  56,  as  amended,  Laws  of  1857,  ch.  530,  §   1, 
Pub.  Acts,  171. 

9.  An  inquest  will  not  be  set  aside  as  irregular  because  the  action  is  im- 
properly brought  in  the  name  of  both  husband  and  wife,  when  it  should 
have  been  brought  by  the  wife  alone.     Burger  a.  Baker,  Ante,  11. 

10.  Nor  on  account  of  a  variance  between  the  complaint  and  judgment, 
and  the  proof  given.     Ib. 

11.  Nor  because  the  judge  allowed  an  amendment  of  the  complaint  by 
which  the  plaintiffs  were  allowed  a  larger  recovery  than  they  other- 
wise could  have  had. 

12.  These  are  objections  which  can  only  be  urged  upon  appeal.     Ib. 

13.  It  would  be  improper  to  apply  to  the  case  of  a  series  of  propositions, 
in  a  request  to  charge,  the  rule  applicable  to  an  exception  to  a  charge 
— that  if  any  part  of  it  is  correct,  the  exception  is  unavailable  for  not 
specifying  the  parts  intended  to  be  objected  to.     The  judge  ought  to 
respond  to  each  proposition,  provided  it  presents  a  question  of  law 
bearing  upon  the  evideuce.     But  where  the  separate  propositions  are 
very  numerous,  and  the  charge  covers  generally  the  questions  of  law 
presented,  the  defendant's  counsel,  if  he  conceives  that  any  one  or  more 
of  them  is  not  sufficiently  answered,  should  again  call  the  judge's  at- 
tention to  it.     1855,  Zabriskie  a.  Smith,  3  Kern.,  322. 

14.  In  an  action  against  a  corporation  for  goods  sold  and  delivered,  the 
complaint  alleged  in  one  count  an  agreement  entered  into  by  the  cor- 
poration with  the  plaintiff,  for  the  goods  in  question,  at  a  specified 
price,  and  performance  by  plaintiff,  <kc.     It  also  contained  other  counts 
for  goods  sold  and  delivered.     On  the  trial,  plaintiff  offered  under  the 
first  count  an  agreement  in  writing  purporting  by  its  recitals  to  be  made 
"  by  and  between  the  New  York  Central  Railroad  Company,  by  their 
agent,  E.  L. ;"  but  which  was  executed  on  the  part  of  the  corporation 
simply  by  the  signature  and  seal  of  E.  L.     This  instrument  was  ex- 
cluded, but  the  plaintiff  was  allowed  to  recover  for  the  value  of  the 
goods  proved  to  have  been  delivered. 

Held,  1.  That  the  written  contract  was  void.  (Townsend  v.  Corn- 
ing, 23  Ward.,  435  ;  Townsend  v.  Hubbard,  4  Hill,  351.)  It  was  not 
binding  on  the  agent  because  he  did  not  profess  to  contract  for  him- 
self; and  was  not  binding  on  the  corporation  because  not  executed  in 
their  name.  Therefore  the  plaintiff  was  not  bound  by  it 

2.  That  the  plaintiff  was  entitled  to  recover  upon  the  common  counts 
for  goods  sold  and  delivered,  if  those  counts  were  sustained  by  proof. 

8.  That  strictly  the  written  contract  should  have  been  received  in 
evidence,  not  as  a  basis  of  recover}',  but  to  show  that  it  was  void,  and 
that  therefore  the  plaintiff  might  resort  to  the  common  counts  not- 
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UNDERTAKING. 


withstanding  the  writing.  As  there  was  a  contract  in  writing,  the 
plaintiff  could  not  recover  on  the  general  counts  without  producing 
or  accounting  for  it.  (Ladue  v.  Seymour,  24  Wend.,  60;  Smith  v. 
Smith,  1  Sandf.,  206.)  But  it  having  been  offered  by  plaintiff,  and 
excluded  on  the  defendants'  objection,  the  defendants  could  not  object 
to  the  recovery  on  the  common  counts,  because  the  contract  was  not 
in  evidence. 

4.  That  it  was  not  necessary  to  allege  in  the  common  counts  that 
E.  L.  was  agent  for  the  defendants,  and  acted  for  them  in  the  pur- 
chase, but  it  was  sufficient  to  allege  a  sale  and  delivery  to  the  de- 
fendants, and  proof  that  they  acted  by  agent  would  sustain  the  alle- 
gation. 1856,  Sherman  a.  The  New  York  &  Central  Railroad  Com- 
pany, 22  Barb.,  239. 

MOTIONS   AND   ORDERS,  2,  3 ;    REFERENCE  ;    SPECIFIC  PERFORMANCE  ; 
SUMMARY  PROCEEDINGS. 

UNDERTAKING. 
APPEAL,  1 ;  ATTACHMENT,  8,  9  ;  DAMAGES,  6  ;  INJUNCTION,  17. 

VARIANCE. 

1.  In  an  action  of  slander,  the  time  of  uttering  the  words  complained 
of  as  alleged  in  the  complaint,  may  be  departed  from  in  evidence. 
A  variance  between  the  complaint  and  the  proof  in  that  respect  is 
wholly  immaterial.     1856,  Potter  a.  Thompson,  22  Barb.,  87. 

2.  Where  an  action  was  brought  by  an  assignee  to  recover  for  work 
and  labor  performed  by  plaintiff's  assignor,  and  the  complaint  stated 
that  the  services  were  rendered  by  Jones  Wolcott,  but  the  testimony 
showed  that  they  were  performed  by  one  Edwin  Jones  Wolcott, — 
Held,  that  the  variance  was  immaterial,  and  was  properly  disregarded 
by  the  referee  before  whom  the  action  was  tried.     1856,  Wolcott  a. 
Meech,  22  Barb.,  321. 

VERIFICATION. 

1.  Where  all  the  allegations  in  the  complaint  are  made  upon  information 
and  belief,  a  verification  to  the  effect  that  the  party  "  believes  it  to  be 
true,"  is  sufficient.     Harnes  a.  Tripp,  Ante,  232. 

2.  In  all  cases  where  a  verification  is  necessary,  in  order  to  dispense  with 
a  verification  by  the  party,  the  person  who  makes  the  affidavit,  stating 
that  the  facts  set  forth  in  the  pleading  are  true  of  his  own  know- 
ledge, must  state  what  knowledge  he  has  on  the  subject ;  and  when 
he  states  that  he  believes  the  facts  alleged  on  information  and  belief 
to  be  true,  he  must  state  the  grounds  upon  which  his  belief  is  found- 
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VERIFICATION. 


ed :  and  then,  in  addition  to  'this,  he  must  go  on  to  state  why  he 
makes  the  affidavit,  and  not  the  party.  (See  Treadwell  a.  Fassett,  10 
ffow.,  184 ;  HUbbard  a.  The  National  Protection  Insurance  Company, 
11  How^  149,  disapproving  of  Smith  a.  Rosenthall,  11  How.  Pr.  R., 
442.)  Supreme  Ct.,  Sp.  T.,  1856,  Meads  a.  Gleason,  13  How.  Pr. 
R.,  309. 

3.  The  verification  of  an  answer  sworn  to  by  the  attorney,  after  the 
usual  averment  of  belief,,  set  forth  that  "  his  knowledge  of  all  the  ma- 
terial allegations  was  derived,"  &c.,  instead  of  his  information  of  all, 
&c.,  the  plaintiffs'  motion  to  set  aside   the  answer  as  insufficiently 
verified,  was  denied. 

Where  a  verification  is  so  clearly  defective  that  the  attorney  is 
•willing  to  take  the  risk  of  treating  it  as  insufficient,  it  is  the  better 
practice,  instead  of  moving  against  the  pleading,  to  return  it,  with  the 
reasons  for  not  receiving  it.  If  the  sufficiency  of  the  verification  is 
doubtful,  it  is  better  generally  to  treat  it  as  sufficient.  Supreme  Ct^ 
Sp.  T.,  1856,  Wilkin  a.  Oilman,  13  How.  Pr.  R.,  225. 

4.  The   complaint   was   on   a  note,   and    the    verification    stated    the 
absence   of   the    party,   but  omitted   to  state    the    ground  of   the 
attorney's    knowledge.      Defendants    served    an    unverified    answer, 
which  the  plaintiff  refused  to  receive,  and  entered  judgment  as  by 
default.     Upon  defendant's  motion  the  judgment  was  set  aside  as 
irregular,  without  costs,  and  with  leave  to  plaintiff,  within  ten  days,  to 
serve  a  new  complaint  with  or  without  a  verification.     (Disapproving 
of  Smith  a.  Rosenthall,  11  How.  Pr.  R.,  442.)     Supreme  Ct^  Sp.  T., 
1856,  Meads  a.  Gleason,  13  How.  Pr.  R.,  309. 

5.  The  plaintiff  sued  to  recover  back  $50 — alleged  to  have  been  re- 
ceived of  the  plaintiff  by  the  defendant  contrary  to  the  statute  against 
betting  and  gaming,  but  whether  as  stakeholder  or  winner  the  com- 
plaint did  not  show.     The  complaint  was  verified.     The  defendant 
served  an  unverified  answer,  merely  denying  the  allegations  of  the 
complaint,  which  the  plaintiff  returned,  and  entered  judgment  as  by 
default ;  the  defendant  moved  to  set  the  judgment  aside  as  irregular. 

Held,  That  if  there  arose  any  presumption  upon  the  pleadings,  it 
would  be  that  the  defendant  received  the  money  as  stakeholder,  that 
being  an  innocent  capacity,  rather  than  as  winner,  which  was  a  guilty 
capacity,  and  that  the  plaintiff  was  entitled  to  a  verified  answer,  unless 
the  defendant  had  made  it  appear  affirmatively  that  his  testimony  as 
to  the  truth  of  the  matter  denied  would  have  a  tendency  to  implicate 
him  in  the  capacity  of  winner ;  nothing  of  the  kind  appearing  upon 
the  motion  papers,  the  motion  was  denied.  Supreme  Ct*,  Sp.  7% 
1856,  Lynch  a.  Todd,  13  How.  Pr.  R.,  546. 
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WAIVER. 

1.  Section  148  of  the  Code, — which  provides  that  if jjhe  objection  that 
there  is  a  defect  of  parties  in  the  action  is  not  taken  either  by  de- 
murrer or  answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same, — means  that  if  the  objection  is  not  taken  by  demurrer,  where 
that  mode  of  raising  it  is  proper,  or  by  answer  in  cases  where  that  is 
the  appropriate  method,  it  is  waived.     Therefore,  in  actions  sounding 
in  tort,  where  a  defect  of  parties  plaintiff  appears  by  the  complaint, 
the  defendant  should  take  advantage  of  the  same  by  demurrer  •  and  if 
he  omits  to  do  so,  he  waives  the  defect,  even  though  he  insists  in  the 
answer  that  the  complaint  should  be  dismissed  for  that  defect.     Zabris- 
kie  a.  Smith,  1855,  3  Kern.,  322. 

2.  Where  an  order  was  granted  that  defendant  be  allowed  to  answer  on 
payment  of  costs,  and  plaintiff  accepted  the  costs  and  received  the 
answer, — Held,  that  the  acceptance  of  the  costs,  if  made  before  appeal 
taken,  was  a  waiver  of  the  right  of  appeal,  and  if  after,  was  a  waiver  of 
the  appeal.     Radway  a.  Graham,  Ante. 

WILLS. 

Of  the  construction  of  wills.  De  Nottebeck  a.  Astor,  3  Kern.,  98 ;  Norris 
a.  Beyea,  Ib.,  273. 

WITNESS. 

1.  Previous  to  a  witness  being  sworn,  it  is  competent  for  the  counsel  for 
the  party  against  whom  he  is  called,  to  have  him  examined  on  the  voir 
dire,  in  order  to  ascertain  whether  he  is  competent  to  testify.  (/Ste- 
phens  If.  P^  1131,  1169;  C.  &  HilVs'  Notes,  257.)  This  well-settled 
rule  has  not  been  departed  from  in  modern  cases.  The  principle,  in 
respect  to  which  the  rigor  of  the  ancient  practice  has  been  relaxed,  is 
the  one  which  precluded  the  party  who  had  suffered  an  adverse  witness 
to  be  sworn  in  chief  from  afterwards  objecting  to  his  competency,  on 
the  ground  of  interest,  though  such  interest  should  appear  in  the  course 
of  the  examination  in  chief.  At  present,  if  it  appear  at  any  time 
during  the  examination  of  the  witness  that  he  is  incompetent,  the  ob- 
jection may  be  taken,  and  the  testimony  may  be  expunged.  (1  Phil. 
£v.,  267;  Jacobs  v.  Layborn,  11  Mees.  &  W.,  685.)  But  there  are 
still  cases  in  which  it  may  be  expedient  for  a  party  to  put  an  adverse 
witness  on  the  voir  dire.  For  instance,  if  the  interest  arises  upon  writ- 
ten documents,  with  which  the  witness  is  cognizant,  but  which  are  not 
present,  their  contents  may  be  shown  by  parol  upon  the  preliminary 
examination,  but  not  after  the  witness  has  been  sworn  in  chief.  (Cow. 
d  HilVs  Notes,  709.)  1856,  Seeley  «.  Engell,  3  Kern^  542. 
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•WRIT   OF   INQUIRY. 


2.  Under  the  Code,  to  exclude  a  witness  upon  the  ground  of  interest,  the 
action  must  be  for  his  immediate  benefit.     Unless  significance  is  given 
to  this  word,  the  exception  will  restore  the  objection  of  interest  in  al- 
most every  case,  which  could  not  have  been  within  the  intention  of 
the  Legislature.     We  must  recur  to  the  word  immediate,  and  endeavor 
to  ascertain  its  meaning  in  the  connection  in  which  it  is  used ;  and  it 
may  safely  be  affirmed  that  an  action  cannot  be  said  to  be  prosecuted 
for  the  immediate  benefit  of  a  person,  unless  such  person  would  have 
a  right  to  the  amount  recovered,  or  some  portion  of  it,  as  soon  as  it 
should  be  recovered  by  the  nominal  plaintiff.     It  should  at  least  be  a 
case  where  he  could  maintain  an  action  against  such  nominal  plaintiff 
for  money  had  and  received  by  him  to  the  witness'  use.     Every  such 
case  might  not  be  within  the  exception ;  but  unless  the  witness'  con- 
nection with  the  cause  of  action  will  entitle  him  to  bring  a  suit  as  soon 
as  the  nominal  plaintiff  has  collected  the  money,  he  is  not  disqualified 
by  the  provision  under  consideration.     Hence  the  child,  or  next  of  kin 
of  an  intestate,  is  a  competent  witness  for  the  administrator  in  an  action 
brought  by  the  latter  to  recover  a  demand  claimed  to  be  due  the  estate. 
1855,  Butler  a.  Patterson,  3  Kern.,  292. 

3.  A  person  named  as  executor  in  a  will,  but  who  has  renounced  the 
executorship,  is  a  competent  witness  to  prove  the  will  on  application 
to  the  Surrogate  for  probate.     The  possibility  that  he  may  revoke  his 
renunciation  does  not  constitute  such  a  direct  and  immediate  interest 
in  the  event  of  the  controversy  as  to  disqualify  him  to  be  a  witness. 
(Robertson  v.  McGeoch,  1 1  Paiye,  640 ;  Thompson  v.  Dixon,  3  Ad- 
dams,  272.)     Burritt  a.  Silliman,  3  Kern.,  93. 

4.  The  power  to  issue  a  commission  to  examine  witnesses  abroad  is  an 
innovation  upon  the  common  law,  and  should  be  strictly  exercised. 
Creamer  a.  Jackson,  Ante,  413. 

DEPOSITION  ;  EXAMINATION  OF  ASSIGNOR  ;  EXAMINATION  OF  PARTIKS. 

WRIT  OF  INQUIRY. 

It  seems  that  in  an  action  of  libel  where  the  defendant  has  failed  to 
answer,  the  probability  that  difficult  questions  of  law  may  arise  upon 
the  construction  of  the  complaint,  upon  the  legal  effect  of  the  default 
upon  the  allegations  in  the  complaint,  as  to  the  meaning  of  the  words, 
and  upon  the  admissibility  of  evidence  in  mitigation,  may  be  grounds 
for  ordering  the  writ  of  inquiry  to  be  executed  before  the  court  at  a  trial 
term,  instead  of  before  a  sheriff's  jury.  Cazneau  a.  Bryant,  Ante,  402. 


THE   END. 
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